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COEEIGENDA. 

In  pages  129,  130.  131  and  133,  ATManus  y.  The  lAmeatkire  und  Yorkshire 
RaUvpotf  Con^any,  reported  4  H.  ^  N.  327,  ia  inaccuratelj  described  as 
a  case  "  in  error*  instead  of  "  on  appeal" 

The  case  of  "  JhUUm  v.  HaUy,*'  commencing  at  p.  748,  is  incoirectly  entitled 
"Button  V.  Halley'' 
Page  61,  add  to  marginal  points  "  Truck  Acty 

Id.f  line  14  of  head  note,  for  "  from  time"  read  "  from  time  to  time." 

244,  line  6,  for  **  supporit"  read  "  support." 

304,  line  12,  for  "rejected"  read  "received." 

446!  Hne  19  (  ^"^  "  *^'  ^''  ^'^'^^  "  CoUridger 

370,  line  19,  for  "  Tead"  read  "  Teddr 

425,  erase  the  comma  after  "  only,"  in  line  15,  and  abo  that  after  "  mentioned," 

line  6  from  bottom. 
428,  line  1 1,  for  "  T.  Campbell  Foster'  read  "  C.  J.  Foster^ 

449'  U^  8°^'  [  ^^^^  "  •^'  ^''  ^®^°^  "  ^«''«^«" 

454'  line  18  \  ^^^  "  ^^  ^-  ^'^'^^'  ^^^^  "  ^^^^  ^-  ^»^'* 

498,  add  to  marginal  points,  "  Hawkers'  Act." 

666,  line  8,  for  "  appontment"  read  "  appointment." 

KKQ    ^ 

gyV  >  after  the  names  of  the  counsel  insert  "contra." 

571,  in  head  note,  for  "  c.  79.,"  read  "  c.  128." 

640,  line  11  of  head  note,  after  "consequently"  insert  "was." 

661,  the  second  note  (a)  should  be  entitled  note  (b). 

666,  line  6  from  bottom,  for  "  Reg.  v.  Skircoaf  read  "  Reg.  v.  7^  Inhabitants 

of  Skircoai." 
743,  line  10  of  head  note,  for  "replication"  read  "replications." 

787,  line  9  from  bottom,  for  "4  Kent's  Com."  read  "  2  Kent's  Com.*' 

788,  in  note  (A),  for  "2  Burr."  read  "  4  Burr." 
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Goodman  against  Boycott.  Thursday 

•^  January  30th. 


Declaration  in  detinue  for  title  deeds.    Plea,  that  the  deeds  were   Detinue. 
entrusted  to  and  deposited  with  the  defendant  by  one  G.^  deceased;    TitU deeds. 
that  the  plaintiff  claimed  the  right  to  the  possession  of  them  as  devisee  Devisee, 
under  the  will  of  G, ;  that  the  detention  was  a  loss  of  them  by  the  de- 
fendant before  the  death  of  G.^  and  that  the  defendant  never  had 
possession  of  them  since  the  death  of  G,     On  demurrer  to  this  plea : 
Held  by  Wight fnan  J.,  that  the  plea  was  bad,  as  it  did  not  allege  that 
the  deeds  were  destroyed ;  and,  therefore,  assuming  that  they  were  still 
existing,  and  as  the  property  in  them  was  vested  by  the  de^dse  in  the 
plaintiff,  he  might  maintain  detinue :    Held,  by  Blackburn  J.,  that  the 
plea  was  good,  as  it  did  not  admit  that  the  defendant  had  possession  of 
the  deeds  since  they  were  the  plaintiff's. 

■r\ETINUE.— The   declaration  aUeged  that  the   de- 

fendant  detained  from  the  plaintiff  his  title  deeds 

of  certain  messuages,   or  tenements^  and  land^  at  a 

place  called  Windmill  Row,  in  the  borough  of  Kidder- 

VOL.  II.  B  B.    &   8. 
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18G2.  the  executor,  who  could  recover  only  nominal  damages, 
"oooDMAN  would  thereby  preclude  the  heir,  who  is  the  party 
BoTcoTT.  actually  damnified,  from  recovering  at  all,  for  I  am  not 
aware  of  any  case  in  which  an  action  has  been  holden  to 
be  maintainable  by  the  heir  after  a  former  recovery  by 
the  executor/'  In  the  present  case  the  person  damnified 
is  the  devisee ;  he  has  the  land,  and  if  he  wishes  to  sell  it 
he  may  be  most  seriously  inconvenienced  by  the  loss  of 
the  title  deeds :  it  would  appear,  therefore,  that  he  is 
the  person  who  ought  to  Eue  for  the  loss,  and  not  the 
executor.  In  Williams  on  Executors,  p.  715,  5th  ed., 
the  author,  in  treating  of  actions  upon  covenants 
real,  lays  it  down,  ''if  such  a  covenant  had  been 
broken  in  the  lifetime  of  the  testator,  or  intestate,  it 
should  seem,  according  to  the  old  authorities  that  the 
rule  was  that  the  executor  or  administrator  might  sue 
upon  it/^  and  he  cites  a  passage  from  Com.  Dig.  in 
support  of  such  rule ;  but  in  p.  716  he  adds,  "this  rule, 
however,  has  been  directly  qualified  by  the  decision  of 
Kingdon  v.  Nottky  followed  by  that  of  King  v.  Jones,  in 
which  cases  it  was  held  that  where  there  are  covenants 
real,  that  is,  which  run  with  the  land,  and  descend  to 
the  heir,  though  there  may  have  been  a  formal  breach  in 
the  ancestor's  lifetime,  yet,  if  the  substantial  damage 
has  taken  place  since  his  death,  the  real  representative 
and  not  the  personal  is  the  proper  plaintiffi" 

Then  the  loss  of  the  deeds,  which,  for  aught  that 
appears  to  the  contrary,  is  through  the  defendant's 
own  default,  is  no  answer  to  an  action  of  detinue. 
Williams  J.-,  in  his  judgment  in  Reeve  v.  Palmer  (a), 
says :  ''  All  the  authorities,  from  the  most  ancient  time, 
shew  that  it  is  no  answer  to  an  action  of  detinue^  where 

(a)  5  C,  B.  N,  S.  84—01. 
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a  demand  is  made  for  the  redelivery  of  the  chattel,  to  say        i862. 
that  the  defendant  is  unable  to  comply  with  the  demand 
by  reason  of  his  own  breach  of  duty/' 

Hutton,  contra. — ^The  plaintiff,  in  order  to  main- 
tain detinue,  must  shew  either  a  privity  by  bailment 
between  himself  and  the  defendant,  or  that  he  had 
a  right  to  the  possession  of  the  deeds  when  he  brought 
the  action.  Here  there  could  be  no  contract  of  bail- 
ment between  the  plaintiff  and  the  defendant,  and,  the 
loss  having  occurred  in  the  lifetime  of  the  testator, 
occurred  before  the  plaintiff  had  any  property  in  the  deeds. 
Reeve  v.  Palmer  (a)  only  decides  that  the  plea  here  would 
be  no  answer  to  the  action  if  it  had  been  brought  by  the 
plaintiff's  testator.  It  is  clear  that  the  testator  in  his 
lifetime  could  have  maintained  an  action  against  the 
defendant;  and  if  he  recovered  judgment,  the  judg- 
ment would  have  been  that  he  recover  the  deed 
or  damages  for  its  detention ;  and  if  the  testator  had 
sued  in  his  lifetime,  and  then  died,  the  damages  would 
have  gone  to  the  executor.  In  Br,  Ah.  tit.  ScL  Fa.  pi. 
190.,  it  is  laid  down:  Si  home  recover  fait  concemant 
enheritance  per  briefe  de  detinue,  et  damages  de  v.  liv. 
si  le  fait  soit  de  estre  redelyver,  et  si  le  fait  ne  soit 
destre  redelyver  tunc,  xx.  liv.  damages  et  devy,  et 
per  opinionem  Curie  lexecutors  navera  execution  des 
damages  devant  que  Theire  ad  scire  facias  pur  le  fait,  et 
distringas  ad  deliberandum  factum,  et  si  le  viscount 
retome  quod  charta  perdita  vel  combusta  est,  donques 
lexecutors  avera  scire  facias  del  damages  et  non  ante,  quod 
nota,  et  in  plea  real  le  heire  avera  execution  del  terre, 
recover  per  son  auncestor,  et  les  executors  averont  scire 
facias  des  damages  et  costes,  quod  nota.'^  Suppose  the 
(a)  5  C.  B,  N.  S.  84—91. 


>  HILART  TE&X. 

1^;2.  defendant  had,  in  the  testator's  lifetime,  wrongfiinT  cat 
Q^f^tmAM  doim  a  tree,  the  heir  could  not  ha^e  broo^it  an  action 
Bof cMT  '^  ^^^  ^>^i^^>°S;  >^  ssy  before  the  paamg  of  the  3  &  4 
fF.^e.42.M.  2.,  the  executor  could  hare  brought  no 
actum  for  damage  done  to  real  estate  it  follows  that  no 
one  conld  hare  bronght  an  action.  It  may  be  that,  not- 
withstanding that  statute,  there  is  a  dasa  of  cases  where 
a  wrong  is  committed  in  the  testatc^s  lifetime,  for  which 
no  one  can  sue.  The  plea  shews  that  the  defendant  nerer 
had  possession  of  the  deeds  after  the  plaintiff  became 
entitled  to  them ;  the  plaintiff,  therefore,  cannot  main- 
tain this  action ;  if  any  action  lies,  the  execator  is  the 
proper  person  to  soe ;  Rayinand  v.  Fiich  (a),  RicketU 
\.  Weaver  (Jb),  1  fVUUamsm  Executors,  719-20-21 .  5th  ed. 

//.  Cole  was  heard  in  reply. 

Cur,  adv.  vuU. 

The  following  judgments  were  now  read  by  Wight- 
man  J. 

WioHTMAN  J.  This  was  a  demurrer  to  a  plea  in 
detinue,  and  was  argued  before  my  brother  Blackburn 
and  myself  on  the  27th  of  November  last ;  and  as  we 
differ  in  opinion,  it  is  not  without  great  doubt,  and 
after  much  consideration,  that  I  have  arrived  at  the 
conclusion  that  the  plaintiff  is  entitled  to  judgment. 

The  declaration  alleged  that  the  defendant  detained 
from  the  plaintiff  his  title  deeds  of  certain  messuages 
and  land,  whereby  the  plaintiff  was  prevented  selling  or 
mortgaging  the  same,  as  he  would  have  otherwise  done. 

The  defendant  pleaded  that  the  deeds  were  entrusted 
to  and  deposited  with  him  by  one  Goodman,  deceased, 

(a)  2  C.  M.  tj  R.oSS;b  Tyr,  985.  (/^  12  M.  #  W.  718. 
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and  that  the  plaintiff  claimed  them  as  devisee  under  his        1862. 
will,  and  had  no  other  interest  in  them,  and  that  the     goodman 
detention  of  them  was  a  loss  of  them  by  the  defendant 
before  the  death  of  the  said  Goodman  deceased,  and 
that  the  defendant  never  had  the  possession  of  them 
since  the  death  of  Goodman. 

It  is  not  alleged  in  the  plea  that  the  deeds  have  been 
destroyed,  and  it  may  be  therefore  assumed  that  they 
are  still  existing ;  and  as  the  property  in  tliem  is  by  the 
devise  vested  in  the  plaintiff,  he  may  maintain  detinue, 
though  he  never  had  the  actual  possession,  against  any 
one  who  detains  them ;  as  in  the  case  of  an  heir  at  law 
suing  in  detinue  for  an  heirloom :  Bro.  Ab.  Detinue, 
pL  30.  45.  The  loss  of  them  would  be  no  answer  to  an 
action  by  the  original  bailor  imless  it  appeared  by  the 
plea  that  it  was  without  any  default  of  the  defendant. 
Is  then  the  loss  of  them  as  pleaded  an  answer  to  an 
action  of  detinue  by  the  present  plaintiff,  who  became 
the  owner  and  entitled  to  the  possession  after  the  alleged 
loss  by  the  defendant  ?  The  deeds  must  be  taken  to  be 
still  existing,  and  ought  to  be  in  the  possession  of  the 
defendant  ready  to  be  delivered  to  the  plaintiff;  and  he 
can  hardly  be  allowed  to  set  up  his  own  default  as  an 
excuse  for  not  having  the  possession  of  the  plaintiff's 
property.  Consistently  with  the  defendant's  plea,  the 
deeds  may  have  been  found  immediately  after  the  death 
of  the  bailor ;  and  though  they  may  not  have  actually 
come  to  the  possession  of  the  defendant  since,  he  might 
have  known  where  they  were,  and  might  have  the  pos- 
session of  them  if  he  pleased.  The  case  would  have  been 
different  had  the  plea  stated  that  the  deeds  had  been 
burnt  or  destroyed  before  the  death  of  the  bailor;  for 
if  that  had  been  the  case,  the  plaintiff  would  never  have 
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1^62.  h^  aiiy  property  in  the  deeds  at  all,  and,  consequently, 
GooDMAH  could  not  be  entitled  to  maintain  an  action  to  recover 
the  possession,  or  damages  for  withholding  it.  As  the 
case  stands,  if  the  plaintiff  has  judgment  to  recover  the 
deeds  in  specie  or  their  value,  the  defendant  may,  before 
execution,  be  able,  as  they  are  still  existing,  to  comply 
with  the  first  requirement  of  the  judgment,  and  restore 
the  deeds  themselves.  The  action,  it  is  to  be  observed, 
is  not  to  recover  damages  for  losing  the  deeds,  but  for 
the  detention  of  them.  They  must  be  taken  upon  these 
pleadings  to  be  existing ;  the  plaintiff  is  the  owner,  and 
they  are  detained  from  him,  without  suflScient  legal  ex- 
cuse, by  the  defendant,  who  ought  to  be  in  possession  of 
them.  If  this  action  is  not  maintainable,  I  do  not  see 
how  any  action  can  be  maintained  by  anybody,  though 
the  plaintiff  has  sustained  great  damage.  The  executor 
of  the  bailor  cannot  maintain  detinue,  for  he  has  no 
property  in  the  deeds,  nor  right  to  the  possession,  nor 
was  there  any  request  or  refusal  to  deliver  them  in  the 
bailor's  lifetime;  nor  can  he  maintain  an  action  for 
losing  them,  as  the  personal  estate  sustained  no  damage. 
I  therefore  think  that  the  plea  is  bad,  and  does  not 
answer  the  declaration,  and  that  our  judgment  should 
be  for  the  plaintiff. 

Blackburn  J.  In  this  case  there  was  a  count  in 
detinue  for  the  plaintiff's  title  deeds  in  the  usual  form. 

To  this  the  defendiint  pleads,  that  the  title  deeds  were 
deposited  with  him  by  one  Goodman^  since  deceased; 
and  that  the  plaintiff's  right  to  the  deeds  is  as  devisee 
of  Goodman,  and  not  otherwise;  that  the  defendant  lost 
the  deeds  in  the  lifetime  of  Goodman,  and  has  never 
had  possession  of  them  since  his  death. 
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To  this  there  is  a  demurrer.  1862. 

The  authorities,  from  those  to  be  found  in  Brooke's  goodmah 
Abridgment  tit.  Detinue^  down  to  Reeve  v.  Palmer  {a\ 
agree  that  where  the  defendant  in  detinue  had  at  one 
time  possession  of  the  plaintiff's  goods,  under  such  cir- 
cumstances that  he  was  bound  to  return  them  on  demand, 
he  cannot  defend  an  action  of  detinue  by  pleading  that 
in  consequence  of  something  amounting  to  a  default  on 
his  part,  as  between  him  and  the  plaintiff,  he,  the  defend- 
ant, has  no  longer  possession  of  the  goods,  and,  conse- 
quently, cannot  comply  with  the  demand ;  and,  therefore, 
as  the  plea  in  the  present  case  does  not  allege  that  the 
goods  were  lost  without  any  default  on  the  defendant's 
part,  it  would  be  bad  if  it  appeared  that  the  defendant 
ever  had  the  plaintiff's  goods. 

But  the  plea  does  not  admit  this :  it  shews  that  the 
defendant  had  those  deeds  before  they  became  the 
plaintiff's,  and  that  he  lost  them  at  a  time  when  the 
plaintiff  had  nothing  in  them;  and,  as  it  seems  to  me, 
he  had  no  need  to  excuse  that  loss  as  against  the  plain- 
tiff, inasmuch  as  the  plaintiff  was  not  then  injured  by  the 
loss  of  what  were  not  then  his  goods.  It  is  true  that  the 
plaintiff  has  since  then  acquired  by  the  devise  the  property 
in  those  deeds,  just  as  he  might  have  acquired  property 
in  any  other  goods  by  purchase ;  and  I  agree  that  he  has 
a  right  to  maintain  an  action  for  any  wrong  to  him,  as 
owner  of  those  deeds,  committed  subsequently  to  the 
time  when  they  became  his;  but,  as  a  general  rule, 
causes  of  action  already  accrued  do  not  run  with  the 
property  in  goods  or  deeds.  This  plaintiff  could  main- 
tain no  action  of  trover  or  trespass  for  any  act  done  to 
the  deeds  before  they  were  his,  nor  could  he  maintain 

(a)  5  Com,  B.  N,  S.  84. 
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1802.  minster^  in  the  county  of  Worcester,  that  is  to  say,  a 
Goodman  Counterpart  of  a  lease,  dated  the  28th  November,  1796, 
Boycott  ^^^  between  Edward  Davis,  and  Sarah,  his  wife, 
of  the  one  part,  and  James  Jauncy  of  the  other  part ; 
a  certificate  of  redemption  of  land  tax;  and  a  chiro- 
graph of  a  fine,  of  and  relating  to  the  said  messuages 
or  tenements,  and  land ;  and  also  a  document  in  writing, 
being  an  undertaking  given  and  made  by  one  Mr.  Brad-- 
land,  relating  to  the  said  messuages  or  tenements  and 
land ;  whereby  the  plaintiff  was  prevented  from  selling 
or  mortgaging  the  same,  as  he  otherwise  would  have 
done :  and  he  claimed  a  return  of  the  deeds,  or  their 
value,  and  50Z.  for  their  detention. 

Plea:  That  the  deeds  in  the  declaration  mentioned, 
were  entrusted  to  and  deposited  with  the  defendant  by 

one  Goodman,   deceased,   and  that   the  plaintiff 

claimed  the  right  to  the  possession  of  the  deeds  as 
devisee  under  the  last  will  and  testament  of  the  said 

Goodman,  and  never  had  any  other  interest  in  the 

deeds.  It  then  averred  that  the  detention  in  the  decla- 
ration mentioned  was  a  loss  by  .the  defendant  of  the 
deeds,  so  deposited  with  him  as  aforesaid,  before  the 

death  of  the  said Goodman,  and  that  the  defendant 

had  never  had  possession  of  the  deeds  since  the  death 
of  the  said Goodman. 

Demurrer  and  joinder. 

The  demurrer  was  argued  at  the  sittings  in  banc,  after 
Michaelmas  Term,  1861,  on  the  27th  November,  before 
JVightman  and  Blackburn  J  J.  (a). 

Montague  Smith  {H.  Cole  was  with  him),  in  support 
of  the  demurrer.     The  plea  affords  no  answer  to  the 
(a)  The  argument  is  reported  by  H.  Uoln>i/d,  Esq. 
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declaratioiL  The  property  in  the  deeds  accompanies  1862. 
the  title  to  the  land,  and  passes  with  the  land  to  the  de-  goodmah 
visee;  and  their  loss  is  in  the  nature  of  damage  done  to  bqy^cott. 
the  land.  By  analogy  to  the  cases  of  covenants  which 
run  with  the  land — such  as  covenants  to  repair — which 
pass  with  the  reversion  to  the  heir  or  devisee,  this  action 
is  maintainable.  The  breach  of  covenant  in  those  cases 
is  a  continuing  breach  where  the  cause  of  action  is 
continuing.  In  King  v.  Jones  (a)  an  action  was 
brought  by  the  plaintiff,  as  the  heir  of  his  father, 
against  the  defendant,  as  executor  of  Richard  Griffith, 
upon  a  covenant  of  the  testator  to  do  all  lawful  and  reason- 
able acts  for  further  assurance,  upon  request;  and  it 
was  held  that  the  covenant  was  one  running  with  the 
land,  and  that  the  heir  might  recover.  In  Kingdon  v. 
Nottk  (b)  it  was  held  that  an  action  by  the  plaintiff,  as 
executrix  of  Richard  Kingdon,  against  the  defendant, 
for  a  breach  of  covenant  to  make  a  good  title,  could  not 
be  maintained  without  shewing  some  special  damage 
to  the  testator  in  his  lifetime,  or  that  the  plaintiff 
claimed  some  interest  in  the  property.  Lord  Ellenboroughf 
in  the  argument  of  the  case,  says,  p.  362,  ^*  It  has  been 
a  sort  of  maxim  in  the  law  that  an  executor  so  far 
represents  his  testator  as  to  be  entitled  to  maintain  an 
action  in  respect  of  all  personal  contracts  made  with  the 
testator  and  broken  in  his  lifetime ;  but,  from  Co.  Lit. 
and  the  other  authorities  which  have  been  cited,  it  should 
seem  that,  in  contracts  relating  to  the  freehold,  the 
executor  does  not  represent  his  testator  quite  to  that 
extent.  And  if  the  present  action  could  be  maintained 
this  inconvenience  would  certainly  result  from  it,  that 

(a)  5  Taunt.  418;  affirmed  in  error,  4  Mau.  ^  5.  188. 
(h)  1  Mau.  #  S.  3j5. 
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18G2.  the  executor^  who  could  recover  only  nominal  damages^ 
GooDMAif  would  thereby  preclude  the  heir,  who  is  the  party 
BoTcoTT.  actually  damnified,  from  recovering  at  all,  for  I  am  not 
aware  of  any  case  in  which  an  action  has  been  holden  to 
be  maintainable  by  the  heir  after  a  former  recovery  by 
the  executor/'  In  the  present  case  the  person  damnified 
is  the  devisee ;  he  has  the  land,  and  if  he  wishes  to  sell  it 
he  may  be  most  seriously  inconvenienced  by  the  loss  of 
the  title  deeds :  it  would  appear,  therefore,  that  he  is 
the  person  who  ought  to  £ne  for  the  loss,  and  not  the 
executor.  In  WilKams  on  Executors^  p.  715,  5th  ed., 
the  author,  in  treating  of  actions  upon  covenants 
real,  lays  it  down,  ''if  such  a  covenant  had  been 
broken  in  the  lifetime  of  the  testator,  or  intestate,  it 
should  seem,  according  to  the  old  authorities  that  the 
rule  was  that  the  executor  or  administrator  might  sue 
upon  it,''  and  he  cites  a  passage  from  Com,  Dig,  in 
support  of  such  rule ;  but  in  p.  716  he  adds,  "this  rule, 
however,  has  been  directly  qualified  by  the  decision  of 
Kingdon  v.  Nottk,  followed  by  that  of  King  v.  Jones,  in 
which  cases  it  was  held  that  where  there  are  covenants 
real,  that  is,  which  run  with  the  land,  and  descend  to 
the  heir,  though  there  may  have  been  a  formal  breach  in 
the  ancestor's  lifetime,  yet,  if  the  substantial  damage 
has  taken  place  since  his  death,  the  real  representative 
and  not  the  personal  is  the  proper  plaintiff" 

Then  the  loss  of  the  deeds,  which,  for  aught  that 
appears  to  the  contrary,  is  through  the  defendant's 
own  default,  is  no  answer  to  an  action  of  detinue. 
Williams  J.j  in  his  judgment  in  Reeve  v.  Palmer  (a), 
says :  '*  All  the  authorities,  fi'om  the  most  ancient  time, 
shew  that  it  is  no  answer  to  an  action  of  detinue,  where 
(a)  5  a  B.  y.  S.  84—01. 
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a  demand  is  made  for  the  redelivery  of  the  chattel,  to  say        i862. 
that  the  defendant  is  unable  to  comply  with  the  demand 
by  reason  of  his  own  breach  of  duty/' 

Hution,  contra. — The  plaintiff,  in  order  to  main- 
tain detinue,  must  shew  either  a  privity  by  bailment 
between  himself  and  the  defendant,  or  that  he  had 
a  right  to  the  possession  of  the  deeds  when  he  brought 
the  action.  Here  there  could  be  no  contract  of  bail- 
ment between  the  plaintiff  and  the  defendant,  and,  the 
loss  having  occurred  in  the  lifetime  of  the  testator, 
occurred  before  the  plaintiff  had  any  property  in  the  deeds. 
Reeve  v.  Palmer  (a)  only  decides  that  the  plea  here  would 
be  no  answer  to  the  action  if  it  had  been  brought  by  the 
plaintiff's  testator.  It  is  clear  that  the  testator  in  his 
lifetime  could  have  maintained  an  action  against  the 
defendant;  and  if  he  recovered  judgment,  the  judg- 
ment would  have  been  that  he  recover  the  deed 
or  damages  for  its  detention ;  and  if  the  testator  had 
sued  in  his  lifetime,  and  then  died,  the  damages  would 
have  gone  to  the  executor.  In  Br.  Ah.  tit.  Sci,  Fa.  pi. 
190.,  it  is  laid  down:  Si  home  recover  fait  concemant 
enheritance  per  briefe  de  detinue,  et  damages  de  v.  liv. 
si  le  fait  soit  de  estre  redelyver,  et  si  le  fait  ne  soit 
destre  redelyver  tunc,  xx.  liv.  damages  et  devy,  et 
per  opinionem  Curie  lexecutors  navera  execution  des 
damages  devant  que  I'heire  ad  scire  facias  pur  le  fait,  et 
distringas  ad  deliberandum  factum,  et  si  le  viscount 
retome  quod  charta  perdita  vel  combusta  est,  donques 
lexecutors  avera scire  facias  del  damages  et  non  ante, quod 
nota,  et  in  plea  real  le  heire  avera  execution  del  terre, 
recover  per  son  auncestor,  et  les  executors  averont  scire 
facias  des  damages  et  costes,  quod  nota/'      Suppose  the 

in)  5  C.  B,  N.  S.  84—91. 
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^2.  defendant  had,  in  the  testator's  lifetime,  wroDgfallT  cat 
j^^  down  a  tree,  the  heir  conld  not  haTe  broog^  an  action 
for  the  wrong;  and  aa^  before  the  passing  of  the  3&4 
^.  4  c  42.  #.  2.,  the  executor  could  hare  brought  no 
action  for  damage  done  to  real  estate,  it  follows  that  no 
one  could  haye  brought  an  action.  It  may  be  that»  not- 
withstanding that  statute,  there  is  a  dass  of  cases  where 
a  wrong  is  committed  in  the  testator's  lifetime,  for  which 
no  one  can  sue.  The  plea  shews  that  the  defendant  never 
had  possession  of  the  deeds  after  the  plaintiff  became 
entitled  to  them ;  the  plaintiff,  therefore,  cannot  main- 
tain this  action ;  if  any  action  lies,  the  executor  is  the 
proper  person  to  sue;  Raymond  v.  Fitch  (a),  RickeUt 
V.  Weaver  {b)^  1  WtUiams  an  Executors,  719-20-21 .  5th  ed. 

H.  Cole  was  heard  in  reply. 

Cur.  adv.  vult 

The  following  judgments  were  now  read  by  Wight^ 
man  J. 

WiGHTMAN  J.  This  was  a  demurrer  to  a  plea  in 
detinue,  and  was  argued  before  my  brother  Blackburn 
and  myself  on  the  27th  of  November  last ;  and  as  we 
differ  in  opinion,  it  is  not  without  great  doubt,  and 
after  much  consideration,  that  I  have  arrived  at  the 
conclusion  that  the  plaintiff  is  entitled  to  judgment. 

The  declaration  alleged  that  the  defendant  detained 
from  the  plaintiff  his  title  deeds  of  certain  messuages 
and  land,  whereby  the  plaintiff  was  prevented  selling  or 
mortgaging  the  same,  as  he  would  have  otherwise  done. 

The  defendant  pleaded  that  the  deeds  were  entrusted 
to  and  deposited  with  him  by  one  Goodman^  deceased, 

(a)  2  a  M.  j'R.oSS;  5  Tyr.  985.  {h)  12  M.  .j-  W,  718. 


V. 

Boycott. 
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1^62.  had  any  property  in  the  deeds  at  aU,  and,  consequently, 
GooDMAH  could  not  be  entitled  to  maintain  an  action  to  recover 
the  possession,  or  damages  for  withholding  it.  As  the 
case  stands,  if  the  plaintiff  has  judgment  to  recover  the 
deeds  in  specie  or  their  value,  the  defendant  may,  before 
execution,  be  able,  as  they  are  still  existing,  to  comply 
with  the  first  requirement  of  the  judgment,  and  restore 
the  deeds  themselves.  The  action,  it  is  to  be  observed, 
is  not  to  recover  damages  for  losing  the  deeds,  but  for 
the  detention  of  them.  They  must  be  taken  upon  these 
pleadings  to  be  existing;  the  plaintiff  is  the  owner,  and 
they  are  detained  from  him,  without  suflScient  l^al  ex- 
cuse, by  the  defendant,  who  ought  to  be  in  possession  of 
them.  If  this  action  is  not  maintainable,  I  do  not  see 
how  any  action  can  be  maintained  by  anybody,  though 
the  plaintiff  has  sustained  great  damage.  The  executor 
of  the  bailor  cannot  maintain  detinue,  for  he  has  no 
property  in  the  deeds,  nor  right  to  the  possession,  nor 
was  there  any  request  or  refusal  to  deliver  them  in  the 
bailor's  lifetime;  nor  can  he  maintain  an  action  for 
losing  them,  as  the  personal  estate  sustained  no  damage. 
I  therefore  think  that  the  plea  is  bad,  and  does  not 
answer  the  declaration,  and  that  our  judgment  should 
be  for  the  plaintiff. 

Blackburn  J.  In  this  case  there  was  a  count  in 
detinue  for  the  plaintiff's  title  deeds  in  the  usual  form. 

To  this  the  defendant  pleads,  that  the  title  deeds  were 
deposited  with  him  by  one  Goodman^  since  deceased; 
and  that  the  plaintiff's  right  to  the  deeds  is  as  devisee 
of  Goodman^  and  not  otherwise;  that  the  defendant  lost 
the  deeds  in  the  lifetime  of  Goodman^  and  has  never 
had  possession  of  them  since  his  death. 
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To  this  there  is  a  demurrer,  1862. 

The  authorities^  from  those  to  be  found  in  Brookes  goodmam 
Abridgment  tit.  Detinue,  down  to  Reeve  v.  Palmer  {a\  Boycott, 
agree  that  where  the  defendant  in  detinue  had  at  one 
time  possession  of  the  plaintiff's  goods^  under  such  cir- 
cumstances that  he  was  bound  to  return  them  on  demand^ 
he  cannot  defend  an  action  of  detinue  by  pleading  that 
in  consequence  of  something  amounting  to  a  default  on 
his  part,  as  between  him  and  the  plaintiff,  he,  the  defend- 
ant, has  no  longer  possession  of  the  goods,  and,  conse- 
quently, cannot  comply  with  the  demand ;  and,  therefore, 
as  the  plea  in  the  present  case  does  not  allege  that  the 
goods  were  lost  without  any  default  on  the  defendant's 
part,  it  would  be  bad  if  it  appeared  that  the  defendant 
ever  had  the  plaintiff's  goods. 

But  the  plea  does  not  admit  this :  it  shews  that  the 
defendant  had  those  deeds  before  they  became  the 
plaintiff's,  and  that  he  lost  them  at  a  time  when  the 
plaintiff  had  nothing  in  them ;  and,  as  it  seems  to  me, 
he  had  no  need  to  excuse  that  loss  as  gainst  the  plain- 
tiff, inasmuch  as  the  plaintiff  was  not  then  injured  by  the 
loss  of  what  were  not  then  his  goods.  It  is  true  that  the 
plaintiff  has  since  then  acquired  by  the  devise  the  property 
in  those  deeds,  just  as  he  might  have  acquired  property 
in  any  other  goods  by  purchase ;  and  I  agree  that  he  has 
a  right  to  maintain  an  action  for  any  wrong  to  him,  as 
owner  of  those  deeds,  committed  subsequently  to  the 
time  when  they  became  his;  but,  as  a  general  rule, 
causes  of  action  already  accrued  do  not  run  with  the 
property  in  goods  or  deeds.  This  plaintiff  could  main- 
tain no  action  of  trover  or  trespass  for  any  act  done  to 
the  deeds  before  they  were  his,  nor  could  he  maintain 

(a)  5  Com.  B.  N.  S.  84. 
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18C2.  in  his  own  name  any  action  on  the  contract  of  baihnent 
GcoDMAji  ^  ^6  ^OBs  admitted  by  the  demurrer  to  have  taken 
BoTcoiT.  pl^^^  before  the  plaintiff  had  any  property  in  them. 
I  qnite  agree  that,  having  acquired  the  property  in  those 
deeds,  he  may  maintain  trover,  trespass  or  detinue  for 
anything  done  to  them  subsequently  to  his  acquiring  that 
property.  But  I  think,  on  this  record,  we  cannot  suppose 
tiiat  the  defendant  has  had  any  control  over  the  deeds 
subsequent  to  the  time  when  the  plaintiff  acquired  the 
property,  that  is,  after  the  death  of  Goodman.  I  think 
the  general  rule  is,  that  no  right  of  action  ahready 
accrued  is  transferred  with  the  property  in  chattels. 
No  case  has  been  cited,  nor  have  I  been  able  to  find 
one,  for  saying  that  the  action  of  detinue  is  an  exception 
from  this  general  rule. 

It  follows  firom  this  that  no  action  for  detinue  can, 
in  my  opinion,  be  maintained,  though  an  action  by  the 
executors  on  the  contract  of  bailment  would  lie :  whether, 
in  that  action,  the  damages  would  be  substantial  or  not 
I  need  not  now  determine. 

In  my  opinion,  therefore,  the  judgment  ought  to  be 
for  the  defendant. 

I  need  not  say  that  I  express  my  opinion  with  diffi- 
dence, as  it  unfortunately  does  not  agree  with  that  of 
my  brother  Wtglitman.  Still  I  think  myself  bound  to 
express  it. 

The  Court  having  consisted  of  only  two  Judges,  and 
being  equally  divided  in  opinion,  I  shall  withdraw  my 
opinion,  so  that  the  judgment  will  be  entered,  in  con- 
formity with  the  opinion  of  the  senior  Judge,  for  the 
plaintiff*. 

Judgment  for  the  plaintiff. 
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Scott  and  others  against  Pilkington  and  another. 

MuNROE    and    others  against    Pilkington  and 
another. 

1.  In  an  action  on  a  contract  where  the  question  at  issue  has  no  rela- 
tion to  the  manner  of  performing  the  contract,  or  to  the  consequences  of 
non-performance,  and  relates  entirely  to  the  effect  of  the  transaction  at 
the  place  where  it  was  entered  into,  the  liability  of  the  defendant 
m  ist  be  determined  by  the  lex  loci  contractus. 

2.  Where  an  action  is  brought  on  a  juc^ment  obtained  in  a  foreign 
Coorty  the  pendency  of  an  appeal  in  the  foreign  Court  against  that  judg- 
ment is  no  bar  to  the  action ;  although  it  may  afford  ground  for  the 
equitable  interposition  of  the  English  Goiut  in  which  the  action  is 
brought  to  prevent  the  possible  abuse  of  its  process,  and  on  proper 
terms  to  stay  execution. 

3.  Concessum,  that  the  judgment  of  a  foreign  Court  having  jurisdic- 
tion over  the  subject-matter  cannot  be  questioned  here,  on  the  ground 
that  the  foreign  Court  has  mistaken  the  law  of  its  own  coimtry,  or  has 
come,  on  the  evidence,  to  an  erroneous  conclusion  as  to  the  facts. 

4.  In  an  action  on  a  judgment  obtained  by  the  plaintiff  against  the 
defendant  in  the  Supreme  Court  of  New  York^  the  defendant  pleaded 
tiiat  the  judgment  was  erroneous  according  to  the  law  of  New  Yorky  and 
was  liable  to  be  reversed,  and  that  he  was  prosecuting  proceedings  in 
appeal,  which  were  then  pending ;  and  he  set  out  the  record  of  the  proceed- 
ings in  the  original  suit  there,  by  which  it  appeared  that  the  cause  had 
been  referred  by  order  of  the  Court,  not  to  a  private  arbitrator  selected 
by  the  parties,  but  to  an  officer  of  the  Court  directed  to  ascertain  the  facts, 
who  found  certain  facts,  with  a  certain  conclusion  of  law  from  them, 
and  judgment  was  given  accordingly  in  favour  of  the  plaintiff;  although 
the  same  conclusion  would  not  have  followed  by  the  English  law  had  the 
same  facts  been  found  to  have  occurred  here :  held,  that  the  plea  was  no 
answer  to  the  action. 


Tuesday^ 
January  "2^1)1 

Action  on 

foreign  judg- 

ment. 

Lex  loci  con- 

tractus. 

Mistake  of 

law. 

Appeal, 


TN*  the  first  of  these  actions  the  plaintiflTs  were  tV.  D, 
Scott,  B.  H.  Thorn  and  R.   C.   W.  Moore,  and  the 
defendants  were  John  Pilkington  and  Daniel  Pilkington. 

Declaration.  For  that  the  plaintiffs  heretofore, 
to  wit,  in  and  by  the  Supreme  Court  of  the  city  and 
county  of  New  York,  in  the  United  States  of  America, 
by  the  consideration  and  judgment  of  the  same 
Court,  recovered  against  the   defendants  the   sum   of 
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•1862.  18,067  dollars  and  97  cents,  together  with  565  dollars 
Scott  ^^^  ^  cents  costs  and  disbursements,  amounting  in  all 
PiLKisaToir.  *^  *^®  ^^™  ^^  18,633  dollars  and  37  cents,  which  said 
judgment  still  remains  in  full  force  and  effect,  and  not 
in  anywise  satisfied,  reversed,  or  annulled;  and  the 
plaintiffs  say  that  no  execution  hath  as  yet  been  obtained 
of  or  upon  the  said  judgment,  and  that  the  said  sum 
of  18,633  dollars  and  37  cents  is  still  wholly  unpaid,  and 
is  of  great  value,  to  wit  of  the  value  of  £3864.  0*.  llcL  ; 
whereby  an  action  hath  accrued  to  the  plaintiffs  to  de- 
mand and  have  of  the  defendants  the  said  sum  of 
8864/.  0*.  llrf.;  yet  the  defendants  have  not  paid  the 
same,  or  any  part  thereof:  and  the  plaintiffs  claim  5000/. 
Plea.  The  defendants  say  that  the  following  is  the 
record  of  the  proceedings  in  the  said  action  in  the 
Supreme  Court  of  the  city  and  county  of  New  York,  in 
which  the  said  judgment  was  obtained,  and  of  the  said 
judgment  contained  in  the  judgment  roll  now  remaining 
among  the  records  of  the  said  court. 
^^New  York  Supreme  Court 

"  miliam  B.  Scott,  Robert  H.  Thorn  and  Richard 
C  W.  Moore  against  John  Pilkington  and  Daniel 
PUkington. 
"  Summons  for  money  demand  on  contract,  com.  for  ser. 
"To  the  defendants  above  named. 
(  "  You  are  hereby  summoned  and  required  to  answer 
the  complaint  in  this  action,  which  will  be  filed  in  the 
office  of  the  clerk  of  the  city  and  county  of  New  York, 
at  the  City  Hall,  in  the  city  of  New  York,  and  to  serve 
a  copy  of  your  answer  to  the  said  complaint  on  the 
subscribers,  at  their  office.  No.  56,  Wall  Street,  in  the 
city  of  New  York,  within  20  days  after  the  service  of 


XXV.   VICTOEIA.  •  13 

this  summons  on  you,  exclusive  of  tlie  day  of  such        1862. 
service,  and  if  you  fail  to  answer  the  said  complaint        Scott 
within  the  time  aforesaid,  the  plaintiffia  in  this  action    pnxiKoioir. 
will  take  judgment  against  you  for  the  sum  of  21,462 
dollars  and  23  cents,  with  interest  thereon,  from  the 
19th  Aitffust,  1856,  besides  the  costs  of  tliis  action. 
Dated  New  York,  September  1,  1856. 

"  Martin  §•  Smiths,  Plaintiffs'  attorneys. 
**New  York  Supreme  Court  City  and  county  of  New  York. 
"  miliam  B.  Scott,  Robert  H.  Thorn  and  Richard 
C  W.  Moore  against  John  Pilkington  and  Daniel 
Pilkington. 

"  The  above  named  plaintiffs,  hj Martin  §•  Smiths,  their 
attorneys,  for  their  complaint  against  the  above  named 
defendants  respectfully  state  that,  at  the  several  times 
hereinafter  mentioned,  the  plaintiffs  were,  and  still  are, 
co-partners  in  business  in  the  city  of  New  York,  under 
the  name  and  style  of  William  B.  Scott  8f  Co.,  and  the 
defendants  were,  and  still  are,  co- partners  in  business 
in  Liverpool,  England,  in  the  kingdom  of  Great  Britain, 
and  elsewhere,  under  the  name  and  style  of  Pilkington 
Brothers. 

"  That  on  or  about  16th  February,  1856,  in  the  city 
of  New  York,  the  said  defendants  made  and  delivered 
to  Fleming  §•  Alden,  a  mercantile  firm  in  said  city, 
the  certain  letter  of  credit,  authority,  undertaking  and 
promise,  in  writing,  of  them,  the  said  defendants,  of 
that  date,  in  the  words  and  figures,  following,  that  is 
to  say. 

"Messrs.  Fleming Sf  Alden,  94,  PFatt  Street,  New  York. 

''New  York,  16th  February,  1856. 
*'  Gentlemen, 

"In    reply   to   your  communication    made    to  me 
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1862.  ^his  morning,  respecting  your  drawing  exchanges  upon 
Scott  ^^  I  would  state  that  you  have  our  authority  to  do 
PiLKiKQTOR  ^>  *^^  ^  ^^^^  exchanges  drawn  upon  us  will  be  duly 
honoured  and  protected.  This  power,  however,  is  sub- 
ject to  being  withdrawn  at  any  future  time. 
^'  Yours  very  truly, 
*'  Daniel  Pilkington,  of  and  for  the  firm  of 
"  Pilkington  Brothers,  LwerpooL 
"  And  the  plaintiflfs  further  say,  that  afler  the  making 
and  delivery,  as  aforesaid,  of  the  said  letter  of  credit, 
the  said  Fleming  §•  Alden,  by  virtue  and  in  pursuance 
of  the  authority  thereby  conferred,  and  while  the  same 
was  in  full  force,  on  or  about  22nd  July,  1856,  in  the 
city  of  New  York,  drew  their  certain  bill  of  exchange,  in 
sets  numbered  1st,  2nd,  and  3rd,  of  that  date,  directed 
to  the  defendants  at  Liverpool  aforesaid,  and  therein  and 
thereby  requested  the  defendants,  60  days  afler  sight  of 
either  of  said  sets,  the  other  two  being  unpaid,  to  pay  in 
London,  to  the  order  of  the  plaintiffs,  by  their  said  firm 
style  of  William  B.  Scott  §•  Co.,  the  sum  of  1000/. 
sterling,  value  received,  and  the  said  Fleming  §*  Alden 
then  and  there  offered  the  said  bill  of  exchange  for  sale  to 
the  plaintifib  for  the  amount  thereof,  and  a  certain 
premium,  according  to  the  rate  of  premium  then  in 
favour  of  exchange  on  London,  and  to  induce  and  per- 
suade the  plaintiffs  to  purchase  such  bill  and  other  bills, 
to  be  drawn  by  the  said  Fleming  Sf  Alden  upon  the 
defendants,  under  and  in  pursuance  of  the  said  letter  of 
credit,  they  the  said  Fleming  Sf  Alden  then  and  there,  and 
before  that  time,  shewed  to  and  left  on  deposit  with  the 
plaintiflfe  the  said  letter  of  credit,  and  the  plaintiffs 
became  and  were  fiilly  informed  of  the  contents  thereof, 
and  upon  the  faith  and  credit  thereof  agreed  to  purchase. 
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and  thereupon  then  and  there  did  purchase  and  receive        1862. 
of  and  from  the  said  Fleming  8f  Alden  the  said  bill  of        scott 
exchange,  and  in  consideration  of  the  premises  paid  to   pix^i^hqxoit. 
the  said  Fleming  §•  Alden  therefor  in  moneys  of  the 
United    States    of    America,    the    sum    of   4,822x1?? 
dollars^  being  a  sum  equal  to  the  amount  expressed  in 
such  bill  and  the  premium  of  exchange  aforesaid ;  and 
that    the   plaintifis,    by  reason    of   the    said    several 
premises,  thereby  became  and  were,  and  still  are,  the 
holders  and  owners  of  the  said  bill  of  exchange,  and  as 
such  entitled  to  have  and  demand  of  and  from  the 
defendants  the  acceptance  of  the  said  defendants   in 
writing  thereon,   and  due    payment    thereof  by   the 
defendants,  according  to  their  undertaking  and  promise 
in  the  letter  of  credit  aforesaid. 

*'  And  the  plaintiffs  further  say  that  afterwards,  the 
sum  of  money  in  said  bill  expressed  being  unpaid,  that 
is  to  say  on  6th  Augtist,  1856,  they  caused  the  same  to 
be  duly  presented  for  acceptance  at  Liverpool  aforesaid 
to  the  defendants,  and  acceptance  thereof  by  the  defend- 
ants to  be  then  and  there  duly  demanded;  and  that 
the  defendants  then  and  there  failed  and  refused,  and 
have  hitherto  failed  and  refused^  to  accept  the  said  bill 
by  writing  their  acceptance  on  the  same  or  in  any  other 
way,  to  the  wrong  and  injury  of  the  plaintiffs,  and 
contrary  to  the  said  promise  in  writing,  by  them  the 
said  defendants  made  and  delivered  as  aforesaid ;  by 
means  whereof,  the  premium'  of  exchange  having  mean- 
while advanced,  the  plainti^  have  suffered  loss  and 
damage  to  the  amount  of  4866TV(r  dollars,  lawful 
money  of  the  United  States  of  America, 

'*  2nd.  The  plaintiffs  as  another  cause  of  action  against 
the  defendants  further  state  that  afterwards,  on  or  about 
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1862.  12th  August,  1856,  in  the  city  of  New  York,  the  said 
Scott  letter  of  credit  being  in  fiill  force  and  the  power  thereby 
PiLKi^oTOH.  coi^erred  being  in  nowise  withdrawn,  the  said  FUmiug 
§•  Alden,  by  virtue  and  in  pursuance  thereof,  drew  their 
certain  other  bill  of  exchange  in  three  sets,  numbered 
1st,  2nd  and  3rd,  of  that  date,  directed  to  the  defendants 
at  Liverpool  aforesaid,  and  therein  and  thereby  requested 
the  defendants,  60  days  after  sight  of  either  of  said  sets, 
the  other  two  being  unpaid,  to  pay  in  London,  to  the  order 
of  Messrs.  Acker  Sf  Harris,  (then  and  there  a  mercantile 
firm  in  the  city  of  New  York),  the  sum  of  1000/.  sterling, 
value  received,  and  that  the  said  Fleming  8f  AUeti  then 
and  there  offered  the  said  bill  of  exchange  for  sale  to  the 
payees  therein  named,  and  as  plaintiffs  are  informed,  and 
believe,  to  induce  the  said  payees  to  purchase  the  same, 
then  and  before  that  time  shewed  and  caused  the  said 
letter  of  credit,  then  and  before  that  time  in  possession 
of  plaintiffs,  to  be  shewn  to  and  read  by  the  said  Acker 
jif  Harris  and  the  contents  thereof  so  to  be  to  them 
communicated,  and  that  the  said  Acker  ^  Harris,  by 
reason  of  the  premises  and  on  the  faith  and  credit  of 
said  letter  of  credit,  as  plaintiffs  are  informed  and  believe, 
then  and  there  purchased  and  took  the  said  bill  of 
exchange  of  and  from  the  said  Fleming  Sf  Alden,  and 
paid  therefor,  as  plaintiffs  are  informed  and  believe, 
to  the  said  Fleming  §•  Alden  the  sum  of  4822-^i?^ 
dollars  or  about  that  amount,  in  lawful  money  of  the 
United  States  of  America,  and  otherwise,  which  said 
sum  would  have  been  the  proper  value  of  said  bill  of 
exchange  in  New  York  when  duly  accepted  by  the 
defendants  according  to  their  said  promise  and  imder- 
taking  in  that  behalf  in  the  said  letter  of  credit 
contained. 
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"And  the  plaintiffs  further  say  that  afterwards  and  1862. 
before  the  payment  of  the  said  bill,  and  before  any  gcoiT 
acceptance  thereof  or  presentment  of  the  same  for  j>ii^,kgton. 
acceptance  to  the  defendants,  and  while  the  said  letter 
of  credit  was  in  full  force  and  on  deposit  with  the  plain- 
tiffs as  in  the  first  cause  of  action  in  this  complaint 
mentioned,  on  or  about  12th  August^  1856,  in  the 
city  of  New  York  aforesaid,  the  said  Acker  §•  Harris 
indorsed  the  said  last  mentioned  bill  of  exchange  and 
offered  the  same  for  sale  to  the  plaintiffs ;  and  thereupon 
the  plaintiffs,  relying  on  the  faith  and  credit  of  the  said 
letter  of  credit,  and  having  due  notice  that  the  said  bill 
had  been  drawn  in  pursuance  thereof  and  by  virtue  of 
the  power  and  authority  thereby  conferred,  and  that  the 
same  had  been  purchased  by  the  said  Acker  ^  Harris 
upon  the  faith  and  credit  thereof  as  aforesaid,  purchased 
and  received  the  said  bill  of  exchange  of  and  from  the 
said  Acker  8f  Harris,  and  on  the  faith  and  credit  of  such 
letter  of  credit  paid  therefor  to  the  said  Acker  §•  Harris 
the  sum  of  4822fiftr  dollars,  money  of  the  United 
States  of  America,  which  said  sum  would  have  been  the 
proper  value  of  the  said  bill  of  exchange  in  New  York 
when  accepted  by  the  defendants  according  to  their  said 
promise  and  undertaking;  by  means  whereof  the  plain- 
tiff became  and  were,  and  still  are,  the  holders  and 
owners  of  the  said  bill  of  exchange,  and  as  such  entitled 
to  have  and  demand  of  and  from  the  defendants  the 
acceptance  of  the  said  defendants  in  writing  thereon,  and 
due  payment  thereof  by  the  defendants,  according  to 
their  promise  and  imdertaking  in  the  letter  of  credit 
aforesaid. 

''And  the  plaintiffs  further  say  that  afterwards,  before 
payment  of  the  sum  of  money  in  said  bill  expressed, 

VOL.  II.  0  B.   &   8. 
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1862.  that  is  to  say  on  the  27tli  August,  1856,  at  Lher^ 
Scorr  P^^  aforesaid,  the  plaintiffs  cansed  the  said  bill  of  ex- 
PiLKiHOTOH.  c^^"^g6  ^  ^  ^^7  presented  for  acceptance  to  the 
defendants,  and  acceptance  thereof  by  the  defendants  to 
be  duly  demanded;  and  that  the  defendants  then  and 
there  failed  and  reftised,  and  hare  hitherto  fiedled  and 
refused,  to  accept  the  said  bill  by  writing  their  acceptance 
on  the  same,  or  in  any  other  way,  to  the  wrong  and 
injury  of  the  plaintiffs,  and  contrary  to  the  said  promise 
and  imdertaking  of  them,  the  said  defendants,  in  their 
letter  of  credit  aforesaid ;  by  means  whereof,  the  premium 
of  exchange  having  meanwhile  advanced,  the  plaintiffs 
have  suffered  loss  and  damage  in  the  other  and  further 
sum  of  4866^rf?y  dollars,  lawful  money  of  the  United 
States  of  America. 

"  Sd.  And  the  plaintiffs,  as  another  cause  of  action 
against  the  defendants,  further  state  that  afterwards, 
on  or  about  the  19th  August,  1856,  in  the  city  of 
New  York,  the  said  letter  of  credit  being  in  full  force 
and  the  power  thereby  conferred  having  been  in  nowise 
withdrawn,  the  said  Fleming  §•  Alden,  by  virtue  and  in 
pursuance  thereof,  drew  their  certain  other  bill  of  ex- 
change  in  three  sets,  numbered  1st,  2d  and  8d,  of  that 
date,  directed  to  the  defendants  at  Liverpool  aforesaid, 
and  therein  and  thereby  requested  the  defendants,  sixty 
days  after  sight  of  either  of  said  sets,  the  other  two 
being  unpaid,  to  pay  in  London,  to  the  order  of  the 
aforesaid  Messrs.  Acker  ^  Harris  (then  and  there  a 
mercantile  firm  in  the  city  of  New  York)  the  sum  of 
1000/.  sterling,  value  received,  and  that  the  said  Fleming 
Sf  Alden  then  and  there  offered  the  said  bill  of  exchange 
for  sale  to  the  payees  therein  named,  upon  the  faith  and 
credit  of  the  said  letter  of  credit  then  in  possession  of 
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the  plaintifib,  and  at  and  before  that  time^  as  plaintiffs        1862. 

are  informed  and  believe,  caused  by  the  said  Fleming  8[        Scott 

Alden  to  be  shewn  to  and  read  by  the  said  Acker  ^    Pilkimgton. 

Harris,  and  the  contents  thereof  to  be  communicated  to 

them^  as  in  the  second  cause  of  action  in  this  complaint 

mentioned;    and   that   the    said  Acker  Sf  Harris,   by 

reason  of  the  premises,  and  on  the  faith  and  credit  of 

said  letter  of  credit,  as  plainti£&  are  informed  and  believe, 

then  and  there  purchased  and  received  the  said  last 

mentioned  bUl  of  exchange  of  and  from  the  said  Fleming 

^  Alden,  and  paid    therefor  to  the  said  Fleming   ^ 

Alden   the    sum   of  4822-^   dollars,   or   about  that 

amount,  in  lawful  money  of  the  United  States  of  AmerieOf 

winch  said  sum  would  have  been  the  proper  value  of  said 

bill  of  exchange  in  New  York,  when  duly  accepted  by 

the  defendants  according  to   their  said  promise   and 

undertaking  in  that  b^alf  in  the  said  letter  of  credit 

contained. 

''  And  the  plaintifib  furt)ier  say  that  afterwards,  and 
before  the  payment  of  the  said  bill,  and  before  any 
acceptance  thereof  or  presentment  of  the  same  for  ac- 
ceptance to  the  defendants,  and  while  the  said  letter  of 
credit  was  in  full  force,  and  on  the  deposit  with  the 
jdaintiffii  as  in  the  first  cause  of  action  in  this  complaint 
mentioned,  namely,  on  or  about  19th  August,  1856,  in 
the  city  of  New  York  aforesaid,  the  said  Acker  Sf  Harris 
endorsed  the  said  last  mentioned  bill  of  exchange,  and 
offered  the  same  for  sale  to  the  plaintiffs ;  and  thereupon 
the  plaintiffs,  relying  upon  the  fiedth  and  credit  of  the 
said  letter  of  credit,  and  having  due  notice  that  the  said 
bill  of  exchange  had  been  drawn  in  pursuance  thereof, 
and  by  virtue  of  the  power  and  authority  thereby  con- 
ferred, and  that  the  same  had  been  purchased  by  the 

c  2 
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18G2.  said  Acker  §•  Harris  upon  the  faith  and  credit  thereof 
Scott  ^  aforesaid,  purchased  and  received  the  said  bill  of 
exchange  of  and  firom  the  said  Acker  ^  Harris;  and, 
on  the  faith  and  credit  of  the  said  letter  of  credit,  paid 
therefor  to  the  said  Acker  Jf  Harris  the  sum  of 
4822tH  dollars,  lawful  money  of  the  United  States  of 
America^  which  said  sum  would  have  been  the  proper 
value  of  the  said  bill  of  exchange  in  New  York  when 
accepted  by  the  defendants,  according  to  their  said 
promise  and  undertaking ;  by  means  whereof  the  plain- 
tiffs became  and  were,  and  still  are,  the  holders  and 
owners  of  the  said  bill  of  exchange,  and  as  such  entitled 
to  demand  and  have  of  and  from  the  defendants  the 
acceptance  of  the  said  defendants  in  writing  thereon, 
according  to  their  promise  and  undertaking  in  the  letter 
of  credit  aforesaid. 

'^  And  the  plaintiffs  further  say  that  aflerwards,  before 
payment  of  the  sum  of  money  in  said  bill  expressed, 
that  is  to  say,  on  2d  September  1856,  at  Liverpool  afore- 
said, the  plaintiffs  caused  the  said  bill  of  exchange  to  be 
duly  presented  for  acceptance  to  the  defendants,  and 
acceptance  thereof  by  the  defendants  to  be  duly  de- 
manded ;  and  that  the  defendants  then  and  there  failed 
and  refused,  and  have  hitherto  failed  and  refused,  to 
accept  the  said  bill,  by  writing  their  acceptance  on  the 
same,  or  in  any  other  way,  to  the  wrong  and  injury  of 
the  plaintiffs,  and  contrary  to  the  said  promise  and 
undertaking  of  them  the  said  defendants  in  their  letter 
of  credit  aforesaid ;  by  means  whereof,  and  of  the  rate 
of  premium  having  meanwhile  advanced,  the  plaintiffs 
have  suffered  loss  and  damage  in  the  other  and  further 
sum  of  4S6Gt^(s\  doDars,  lawful  money  of  the  United 
States  of  America. 
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"And  the  plaintiffs  further  say  that,  by  reason  of  the        1862. 
said  several  grievances,  they  have  been  deprived  of  the       s^ott 
use  and  benefit  of  the  said  several  bills  of  exchange,  and   ph^^^q^,^ 
of  the  acceptances  of  defendants  thereon,  and  unable  to 
negociatethe  same,  except  upon  their  partnership  credit; 
that  the  total  value  of  the[|said  bills  of  exchange,  in  the 
city  of  New  Yorky  if  accepted  by  the  defendants,  as  in     • 
duty  bound,  would  have  been  14,600t%V  dollars,  and 
that,  by  the  aforesaid  grievances  and  the  consequent 
deterioration  of  the  commercial  value  of  the  said  bills  of 
exchange,  they  have  suffered  loss  and  damage  to  the 
amount  last  mentioned,  which  amount  the  plaintiffs 
claim  in  this  action,  and  demand  judgment  against  the 
said  defendants  for  the  said  sum  of  14,600t%V  dollars, 
with  interest  from  the  commencement  of  this  action, 
besides  costs. 

"Martin  ^  Smiths^  plaintiffs'  attorneys. 
City  and  county  of  New  York,  S.  S. 

'*  WilUam  B.  Scott,  one  of  the  plaintiffs  in  the  above 
entitled  action,  being  duly  sworn,  says,  that  the  fore- 
going complaint  is  true  to  his  knowledge,  except  as  to 
those  matters  which  are  therein  stated  on  information 
and  belief,  and  as  to  those  matters  he  believes  it  to  be 
true.  '*  fV:  B.  Scott. 

"  Sworn  to  before  me  this  3rd  November,  1856. 

''John  Bissett,  Commissioner  of  Deeds. 
Supreme  Court. 

John  PUhington  Sf  Daniel  Pilkington, 

ats 
WilUam   B.  Scott,  Robert  H.  Thorn  and  Richard 
C.  W.  Moore. 
''The  above  defendants,   by  Miller  §•  Develin  their 
attorneys,  answer  the  complaint  of  the  above  plaintiffs, 
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1862.       and  say,  that  they  admit  that  the  said  plaintiffs  were 

SeoTT        <^^  ^^  co-partners  inbusiness,  and  that  the  defendants 

PiuKiNaTOH.   ^^^  ^^^  *^  co-partners,  as  stated  in  said  complaint^ 

but  aver  that  the  said  defendants  were,  at  the  times 

mentioned  in  ibfi  said  .complaint,  and  are,  co-partners  in 

Liverpool  only,  and  not  elsewhere. 

'^  And  these  defendants,  in  answer  to  the  first  canse  of 
action  stated  in  said  complaint,  admit  that,  at  or  about 
the  time  mentioned  in  said  first  cause  of  action,  they 
made  and  delivered  to  Fleming  8f  Alden,  named  in  said 
complaint  the  letter  set  out  in  said  complaint.  And 
these  defendants,  further  answering  said  first  cause  of 
action  on  information  and  belief  admit  that  the  said 
Fleming  8f  Jlden^  on  or  about  22nd  July,  1856,  in 
the  [^city  of  New  York,  drew  their  certain  bill  of 
exchange  in  sets,  and  that  the  same  is  correctly  set 
forth  and  described  in  said  first  cause  of  action;  but 
these  defendants  deny  that  the  said  Fleming  ^  Alden, 
by  virtue  or  in  pursuance  of  the  authority  conferred 
by  said  letter,  or  while  the  same  was  in  force,  drew 
said  bill  of  exchange;  but,  on  the  contrary,  these 
defendants  aver  that  previously  to  the  drawing  of  said 
bill,  and  to  the  said  22nd  July,  1856,  these  defendants 
had  duly  withdrawn,  revoked,  annulled,  and  determined 
any  and  every  right,  authority,  power,  or  privilege  of 
said  Fleming  §•  Alden  given  or  conferred  by  said  letter, 
and  all  right,  authority,  and  power  to  draw  the  said  bill 
of  exchange,  or  any  other  biU  of  exchange,  imder  or  by 
virtue  of  said  letter,  or  the  making  or  delivery  thereof 
to  them,  and  had  cancelled  and  put  an  end  to  the  said 
letter,  and  every  agreement  and  power  therein  con- 
tained. 

"  And  the  said  defendants^  further  answering,  say  they 
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are  informed  and  believe^  and  therefore  admits  that  the        1862. 
said  Fleming  §•  Alden  offered  the  Baid  bill  of  exchange        goon 
lor  sale  as  stated  in  the  said  first  canse  of  actioii,  hnt    pii^^kgton. 
these  defendants  say^  on  Uke  infimnaticHi  and  belief^  that 
the  aiid  Fkmimg  {p  AUen  did  npt^  for  th^  purposes  men- 
tioned in  the  said  complaint^  or  any  of  them,  shew  to 
€a  leave  in  deposit  with  the  said  plaintifi  the  said 
letter. 

''And  these  defendants^  further  answering^  say  that 
they  have  not  knowledge  or  information  sufficient  to 
form  a  belief  as  to  whether  or  not  the  said  plaintiffs  were 
fully  informed  of  Uie  contents  of  said  letter  or  any  part 
thereof,  or  as  to  whether  or  not  the  said  plaintiffs,  on 
the  credit  or  faith  thereof,  or  for  what  motive,  agreed 
to  purchase,  or  as  to  whether  or  not  they  did  purchase 
or  receive  the  said  bill  of  exchange,  or  as  to  whether 
or  not,  in  consideration  of  the  premises  stated  in  said 
complaint,  or  any  other  consideration,  they  paid  to 
Fleming  ^  Alden  therefor  any  sum  of  money  whatever, 
or  as  to  whether  or  not  the  said  plaintifib  were,  or  stiU 
are,  the  holders  or  owners  of  the  said  bill  of  exchange, 
and  they  deny  that  the  said  plainti£b  are  entitled  to  have 
or  demand  of  or  from  these  defendants  their  acceptance, 
in  writing  or  otherwise,  on  said  bill,  or  payment  thereof 
from  these  defendants. 

''And  these  defendants  admit  the  statements  in  the 
said  cause  of  action  contained  in  regard  to  the  pre- 
sentation of  the  said  bill  for  acceptance  at  Liverpool,  the 
time  and  demand  thereof,  and  the  refusal  of  these  defend- 
ants to  accept ;  but  they  deny  that  such  refusal  was  to  the 
wrong  or  injury  of  the  said  plaintiffs,  or  contrary  to 
any  promise  of  these  defendants,  but  they  say  that  they 
have  not  knowledge  or  information  sufficient  to  form 
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1862.  »  belief  as  to  who  caused  the  said  bill  to  be  presented 
Scott  ^^^  acceptance  or  acceptance  to  be  demanded. 
PiuluIgtok  ''  ^^^  these  defendants^  further  answering  said  cause 
of  action^  say  that  they  have  not  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  whether  or  not 
the  premium  of  exchange  had  advanced  as  stated  in 
said  cause  of  action^  or  as  to  whether  or  not  the  plain- 
tiffs have  suffered  loss  or  damage  to  any  amount  whatever. 
''2nd.  And  these  defendants^  answeiing  the  second 
cause  of  action  in  said  complaint  contained^  on  informa- 
tion and  belief^  admit  that  the  said  Fleming  8f  Alden,  on  or 
about  the  12th  August,  1856,  in  the  city  of  New  York, 
drew  their  certain  other  bill  of  exchange,  in  sets  and 
that  the  same  is  correctly  described  and  set  forth  in.  the 
second  cause  of  action;  but  these  defendants  deny  that, 
at  the  time  of  the  drawing  of  the  said  last  mentioned 
bill  of  exchange,  the  letter  hereinbefore  mentioned  and 
in  said  complaint  set  forth,  was  in  force,  or  that  the 
said  Fleming  §•  Alden,  by  virtue  or  in  pursuance  of  the 
said  letter,  drew  the  said  last  mentioned  bill  of  exchange^ 
but,  on  the  contrary,  these  defendants  aver  that,  pre- 
viously to  the  drawing  of  the  said  last  mentioned  bill 
of  exchange,  these  defendants  had  withdrawn,  revoked, 
determined  and  annulled  the  said  letter,  and  any  and 
every  right,  authority,  power  and  privilege  of  the  said 
Fleming  §•  Alden,  given  or  conferred  by  said  letter,  and 
all  right,  authority  and  power  to  draw  said  bill  of  ex- 
change, or  any  other  bill  of  exchange,  under  or  by  virtue 
of  said  letter,  or  the  making  or  delivery  thereof,  to 
them,  and  had  cancelled  and  put  an  end  to  said  letter, 
and  every  agreement  and  power  therein  contained. 

*'  And  the  defendants  further  answering  said  second 
cause  of  action,  on  information  and  belief,  say  and  admit 
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that  the  said  Fleming  ff  Alden  offered  the  said  last  ^862. 
mentioned  bill  of  exchange  for  sale  to  Acker  8f  Harris,  "^^^ — 
the  payees  thereof;  and  these  defendants  say  that^  as 
they  are  informed  and  believe,  the  said  Fleming  §•  Alden 
did  not  at  any  time  shew  said  letter  to  said  payees,  or 
cause  the  same  to  be  shewn  to  or  read  by  said  payees, 
or  the  contents  thereof  to  be  to  them  commimicated 
for  any  purpose  whatever. 

''And  these  defendants,  further  answering  said  second 
cause  of  action,  say  that  they  have  not  knowledge  or 
information  sufficient  to  form  a  belief  as  to  whether  or 
not  the  said  Acker  §•  Harris,  by  reason  of  the  premises 
in  said  last  mentioned  cause  of  action  stated,  or  as  to 
whether  or  not  they,  on  the  faith  or  credit  of  said  letter, 
purchased  or  took  the  said  last  mentioned  bill  of  ex- 
change, or  as  to  whether  or  not  the  said  Acker  §•  Harris 
paid  therefor  the  sum  of  4822^(^7  dollars,  or  any 
other  sum. 

''And  these  defendants,  further  answering  said  second 
cause  of  action,  say  that  they  have  not  knowledge  or 
information  sufficient  to  form  a  belief  as  to  whether  or 
not  at  any  time  the  said  Acker  §•  Harris  endorsed  the 
said  last  mentioned  bill  of  exchange,  or  offered  the  same 
for  sde,  or  as  to  whether  or  not  the  plaintiffs  relied  on 
the  faith  or  credit  of  the  said  letter,  or  had  any  notice 
that  the  said  last  mentioned  bill  of  exchange  had  been 
drawn  in  pursuance  thereof,  or  by  virtue  of  the  power 
or  authority  thereby  conferred,  or  that  the  same  had 
been  purchased  by  the  said  Acker  §•  Harris  upon  the 
faith  or  credit  thereof,  or  as  to  whether  or  not  the  said 
plaintiffs  purchased  or  received  the  said  bill  of  exchange 
of  or  from  the  said  Acker  §•  Harris,  or  as  to  whether 
or  not  the  said  plaintiffs,  on  the  faith  or  credit  of  the 
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1862.       said  letter,  paid  therefor  the  sum  of  4822i%%  dollars 
^^^        or  any  other  siiin,  or  as  to  whether  or  not  the  plaintiflb 

last  mentioned  bill  of  exchange.  And  they  deny  iiiat  liie 
said  plaintiffs  are  entitled  to  have  or  demand  of  or  from 
the  defendants  their  acceptance^  in  writing  or  otherwise 
on^  or  payment  of  the  said  last  mentioned  bill  of  exchange. 
And  these  defendants  admit  the  presentation  of  said 
last  mentioned  bill  of  exchange  for  acceptance^  and  the 
refusal  of  these  defendants  to  accept  the  same ;  but  they 
say  that  they  have  not  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  who  caused  l^e  said  last 
mentioned  bill  of  exchange  to  be  presented  for  accept- 
ance^ or  acceptance  to  be  demanded;  and  they  deny 
that  such  refusal  was  to  the  wrong  or  injury  of  said 
plaintiff,  or  contrary  to  any  promise  of  these  defend- 
ants. 

"  And  these  defendants,  further  answering  said  second 
cause  of  action,  say  that  they  have  not  knowledge  or 
information  sufficient  to  form  a  belief  as  to  whether  or 
not  the  premium  of  exchange  had  advanced  as  stated  in 
said  complaint,  or  as  to  whether  or  not  the  plaintiffs 
have  suffered  loss  or  damage  to  any  amount  whatever. 

'^  3d.  And  these  defendants,  answering  the  third*  cause 
of  action  in  said  complaint  contained  on  information  and 
belief,  admit  that  the  said  Fleming  8f  Alden,  on  or  about 
19th  August,  1856,  in  the  city  oi  New  York,  drew  their 
certain  other  bill  of  exchange  in  sets,  and  that  the  same 
is  correctly  described  and  set  forth  in  the  said  third 
cause  of  action ;  but  these  defendants  deny  that,  at  the 
time  of  the  drawing  of  the  said  last  mentioned  bill  of 
exchange,  the  letter  hereinbefore  mentioned,  and  in  such 
complaint  set  forth,  was  in  force,  or  that  the  said  Fleming 
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1862.  '*  And  these  defendants^  fiirther  answering  said  third 

Scott  cause  of  action  in  the  said  complaint^  say  that  they  have 
PiLKniaTON  ^^*  knowledge  or  information  sufScient  to  form  a  belief 
as  to  whether  or  not  at  any  time  the  said  Acker  8f  Harris 
endorsed  the  said  last  mentioned  bill  of  exchange,  or 
offered  the  same  for  sale,  or  as  to  whether  or  not  the 
plaintiffs  relied  on  the  faith  or  credit  of  said  letter,  or 
had  any  notice  that  the  said  last  mentioned  bill  of 
exchange  had  been  drawn  in  pursuance  thereof,  or  by 
virtue  of  the  power  or  authority  thereby  conferred,  or 
that  the  same  had  been  purchased  by  the  said  Jcker  Sf 
Harris  upon  the  faith  or  credit  thereof,  or  as  to  whether 
or  not  the  said  plaintifis  purchased  or  received  the  said 
bill  of  exchange  of  or  firom  said  Acker  §•  Harris,  or  as 
to  whether  or  not  the  said  plaintiffs,  on  the  faith  or 
credit  of  said  letter,  paid  therefor  the  sum  of  4S22^\ 
dollars,  or  any  other  sum;  or  as  to  whether  or  not  the 
plaintiffs  became,  or  were,  or  are  the  holders  or  owners 
of  the  said  last  mentioned  biU  of  exchange.  And  they  deny 
that  the  said  plaintiffs  are  entitled  to  have  or  demand  of  or 
from  the  defendants  their  acceptance,  in  writing  or  other- 
wise on,  or  payment  of  the  said  last  mentioned  bill  of  ex- 
change. And  these  defendants  admit  the  presentation  of 
the  said  last  mentioned  bill  of  exchange  for  acceptance,  and 
the  refusal  of  these  defendants  to  accept  the  same ;  but 
they  say  that  they  have  not  knowledge  or  information 
sufficient  to  form  a  belief  as  to  who  caused  the  said  last 
mentioned  bill  of  exchange  to  be  presented  for  accept- 
ance, or  acceptance  to  be  demanded ;  and  they  deny  that 
such  refusal  was  to  the  wrong  or  injury  of  the  said 
plaintiffs,  or  contrary  to  any  promise  of  these  defend- 
ants. 

"  And  these  defendants,  further  answering  said  third 
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lgQ2.  '^And  these  defendants,  farther  answering  the  said 

g^^^^        complaint,  say  that,  as  they  are  informed  and  believe, 

-      ^'  the  said  letters  and  the  contracts  therein  contained  are, 

PlLKIKOTOV.  ' 

by  the  law  of  the  said  England^  merely  a  chose  in  action 
and  not  n^otiable,  and  by  said  law  there  is  no  privity 
of  contract  between  the  said  plaintiffs  and  these  defend- 
ants; and  that,  on  a  refusal  by  these  defendants  to 
accept  the  bills  of  exchange  or  any  of  them  mentioned  in 
said  complaint,  no  canse  of  action  existed  or  exists  in 
&vour  of  the  above  plaintiffs  against  the  defendants. 

''And  these  defendants,  further  answering  the  said 
complaint,  say  that,  as  to  all  matters  and  statem^its  in 
said  complaint  contained  not  hereinbefore  specifically 
admitted  or  denied,  these  defendants  have  not  knowledge 
or  information  suffident  to  form  a  belied 

''Wherefore  these  defendants  pray  that  the  said  com* 
plaint  may  be  dismissed  with  costs. 

"  Miller  Sf  Denelin,  defendants'  attorneys,  No.  53,  LU/y 
SL,  City  and  County  of  New  York, 

"  John  E.  Develin,  being  duly  sworn,  says  that  he  is 
one  of  the  attorneys  of  the  above  defendants;  and  he 
further  saith  that  he  hath  read  the  foregoing  answer, 
and  knows  the  contents  thereof,  and  that  the  same  is  true 
of  his  own  knowledge  except  as  to  the  matters  stated  on 
information  and  belief,  and  that  as  to  those  matters  he 
believes  it  to  be  true. 

"And  this  d^onent  further  saith  that  the  said  defend- 
ants, and  each  of  them,  resides  and  is  in  England  in  the 
kingdom  of  Great  Britain,  and  that  neither  of  them  is 
in  the  county  of  New  York,  and  that  this  deponent  and 
Jonathan  Miller,  the  other  attorney  of  defendants,  inside 
in  the  said  county  of  New  York.  And  this  deponent 
further  saith  that  he  has  no  personal  knowledge  of  the 
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matters  stated  in  the  said  answer ;  that  the  defence  in  1852. 
the  above  entitled  action  is  founded  in  part  on  written  ^^^^^ 
instruments,  which  are  in  the  possession  of  this  deponent ; 
that  he  has  had  correspondence  with  the  said  defendants 
on  the  subject  of  the  matters  stated  in  said  complaint 
and  answer,  and  that  they  have  stated  to  him  the  case  in 
full  as  he  verily  believes:  that  another  part  of  said 
defence  is  founded  on  the  law  of  England,  and  that  he 
has  consulted  the  English  Reports  and  also  English 
lawyers  in  r^ard  to  such  law :  and  that  the  above  are 
the  grounds  of  his  belief  as  to  the  truth  of  the  matters 
in  said  answer,  and  the  reasons  why  same  is  not  verified 
by  defendants  or  either  of  them. 
''  Signed,  John  E.  DeveUn. 

"  Sworn  to  before  me  this  5th  day  of  August,  1857. 
''Signed,  J.  T.  Robin,  Commissioner  of  Deeds. 

''  Within  is  a  copy  of  the  answer  of  the  defendants  in 
the  above  entitled  action. 

''New  York,  5th  August,  1857. 
''  MiUer  §•  Develin,  defendants'  attorneys. 
"To  Martin  4"  Smiths,  Esquires,  Nassau  St. 

*'  At  a  special  term  of  the  Supreme  Court  of  the  state 
of  New  York,  held  at  the  City  Hall  of  the  city  of  New 
York,  on  the  3rd  of  August,  1859. 

"  Present,  Hon.  Daniel  P.  Ingraham,  Justice. 

*'  fVm.  B.  Scott,  and  others  against  Daniel  PilMngton 

and  another. 

''  John  Munroe  and  others  against  the  same. 

*'  On  reading  and  filing  the  annexed  consent  and  on 

motion  of  Martin  §•  Smiths,  plaintiffs'  attorneys,  it  is 

ordered  that  the  above  entitled  actions,  and  all  the 

issues  therein,  be  and  the  same  are  hereby  referred  to 
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1862.        Henry  Nicholl  Esquire,   Counsellor    at  Law,  as  sole 
gpQ^        referee,  to  hear  and  decide  the  same.     A  copy. 
^     "'  ''John  Claneu,  Clerk. 

"  Due  service  of  the  within  order  is  hereby  admitted. 
"Dated,  New  York,  August  3d,  1859.     J.  E.  Develin, 

defendants'  attorney. 
"  New  York  Supreme  Court. 

"  JVm,  B.  Scott  et  al.  against  John  Pilkington   and 
Daniel  Pilkington, 
''  To  the  Supreme  Court. 

"  I,  Henry  Nicholl,  of  the  city  of  New  York,  to  whom 
by  an  order  made  in  this  action  on  the  3d  August,  1839, 
all  the  issues  therein  were  referred  to  hear  and  determine 
the  same,  do  report  that  I  have  been  attended  by  the 
attorneys  and  counsel  of  the  parties,  plaintiffs  and  defend- 
ants in  this  action,  and  that,  after  having  heard  their 
respective  allegations  and  proofe ;  I  do  find  that,  on  or 
about  16th  February,  1856,  the  defendants  made  and 
delivered  to  the  firm  of  Fleming  %  Alden,  of  the  city 
of  New  York,  a  paper  writing  in  the  words  and  figures 
following :  Messrs.  Fleming  §•  Alden,  94,  Wall  Street, 
New  York.— New  York,  16th  February,  1856.  Gentle- 
men, In  reply  to  your  communication  made  to  me  this 
morning,  respecting  your  drawing  exchanges  upon  us,  I 
would  state  that  you  have  our  authority  to  do  so,  and  all 
such  exchanges  drawn  upon  us  will  be  duly  honoured  and 
protected.  This  power,  however,  is  subject  to  being 
withdrawn  at  any  future  time.  Yours  very  truly,  Daniel 
Pilkington,  of  and  for  the  firm  of  Pilkington  Brothers, 
Liverpool^ 

"  That  the  said  paper  writing  was  made  and  executed 
in  the  city  of  New  York  by  the  defendant  Daniel  Pilking" 
ton,  then  in  said  city,  for  and  on  behalf  of  Pilkington 
Brothers,  of    Liverpool,    England,    composed    of  the 
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defendants  in  this  action :  that  the  said  paper  writing        1862. 
was  so  made  by  the  said   Daniel  Pilkington,   at  the        '^^^ 
request  of  said  Fleming  %  Alden,  and  for  the  purpose    p^^j^Q^^jj, 
and  with  the  intention  that  such  paper  writing  should 
be  exhibited  to  such  parties  as  might  buy  the  bills  of 
exchange  which  might  thereafter  be  drawn  by  the  said 
Fleming  §'  Alden,  in  the  said  city  of  New  York,  on  the 
said  defendants,  as  evidence  of  the  authjpty  of  the  said 
Fleming  ^  Alden  to  draw  said  bills  ofjpxchange. 

"That  afterwards  the  said  paper  writing  was  deposited 
by  said  Fleming  8^  Alden  ^th  the  plaintiffs,  who  were 
bankers  in  the  dty  of  New  York,  as  evidence  of  the  said 
authority  of  the  said  Fleming  %  Alden  in  the  premises ; 
and  that  thereupon  the  said  Fleming  %  Alden,  at  the 
dty  of  New  York,  drew  the  several  bills  of  exchange  in 
the  pleadings  in  this  action  mentioned  upon  the  said 
defendants;  and  which  said  bills  of  jexchange  were  pur- 
jhased  by  the  said  plaintiffs,  at  the  city  of  New  York, 
the  said  plaintifis,  upon  such  purchase  relying  upon  the 
faith  and  credit  of  the  said  paper  writing  as  evidence 
that  the  said  Fleming  8^  Alden  were  authorized  to  draw 
the  said  bills  of  exchange,  and  that  the  same  would  be 
duly  accepted  by  the  said  defendants. 

*'  That  at  the  time  of  the  drawing  of  the  said  bills  of 
exchange,  as  weU  as  of  the  purchase  thereof  by  the 
plaintiffs,  the  authority  contained  in  the  said  paper 
writing,  so  given  by  the  said  defendants,  had  not  been 
in  any  manner  revoked,  withdrawn,  or  annulled. 

"  That  the  said  bills  of  exchange  were  duly  presented 
by  the  plaintiffs  to  the  defendants  for  acceptance  at 
Liverpool,  and  acceptance  thereof  in  each  case  refused. 

"  That  the  first  of  said  bills  was  so  presented,  and 
acceptance  refused,  on  the  6th  August,  1856.     That  on 

VOL.    II.  D  B.    &   8. 
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1862.        ttat  day  the  value  of  the  money  in  said  bill  of  exchange 
Scott        expressed  was,  in  the  currency  of  the  United  States,  the 
PiLKr^oTON.    snm  of  4836AV  dollars. 

*'  That  the  second  of  said  bills  was  so  presente  d,and 
acceptance  refused,  on  the  27th  August,  1856.  That  on 
that  day  the  value  of  the  money  in  the  said  last  men- 
tioned bill  of  exchange  expressed  was,  in  the  currency 
of  the  United  States,  the  sum  of  4836T^(yV  dollars. 

''  That  the  third  of  said  bills  was  so  presented,  and 
acceptance  refused,  on  the  2d  September,  1856.  That 
on  that  day  the  value  of  the  money  in  said  last  men- 
tioned bill  of  exchange  expressed  was,  in  the  currency 
of  the  United  States,  the  sum  of  4836tVV  dollars. 

"  Upon  the  foregoing  facts  I  find,  as  conclusions  of 
law.  First.  That  the  said  paper  writing  was  a  general 
letter  of  credit,  operating  as  a  promise  and  imdertaking 
on  the  part  of  the  defendants  to  and  with  every  person 
who  should,  upon  the  faith  and  credit  of  the  authority 
in  said  paper  writing  contained,  purchase  bills  of  ex- 
change drawn  by  Fleming  S(  AMen  on  the  defendants, 
that  said  bills  of  exchange  should  be  duly  accepted  by 
the  said  defendants.  Second.  That  the  said  contract 
in  its  obligations  and  interpretation  is  to  be  governed 
by  the  laws  of  the  state  of  New  York,  and  not  by  the 
laws  of  Great  Britain.  Third.  That  the  plaintifib  are 
entitled  to  recover  as  damages,  by  reason  of  the  breaches 
by  the  said  defendants  of  said  contract  in  their  refusing 
to  accept  the  said  bills  of  exchange,  the  value,  in  the 
currency  of  the  United  States,  of  each  of  the  said  bills 
of  exchange  at  the  said  respective  times  of  the  presen- 
tation thereof  for  acceptance,  with  interest. 

'^I  do  therefore  report  that  the  plaintiflFs  are  en- 
titled to  a  judgment  in  the  sum  of  18,067  -AV  dollars, 
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18G2.  ''  Filed  March  7,  I860,  at  2  o'clock  and  2  minutes. 

Scott  ''  All  of  which  we  have  caused  by  these  presents  to  be 

PiLKiNOTON.  exemplified,  and  the  seal  of  the  Supreme  Court  to  be 
hereto  aflixed. 

'^  Witness  Hon.  J.  Sutherland,  Justice,  at  the  city  of 
New  York,  the  27th  March,  1860,  and  of  our  Independ- 
ence the  84th. 

^'John  Claney,  clerk.'' 

And  the  defendants  further  say  that  the  said  judgment 
is  erroneous,  according  to  the  law  in  force  in  the  said 
city  and  state  of  New  York,  and  is  liable  to  be  reversed 
by  the  Court  of  appeal  in  that  behal£ 

And  the  defendants  further  say  that  they  the  defend- 
ants had  before  the  commencement  of  this  action  taken, 
and  that  they  are  duly  prosecuting  proceedings  in  the 
said  Court  of  appeal,  to  obtain  the  reversal  of  the  said 
judgment,  which  proceedings  were  at  the  time  of  the 
commencement  of  this  action  and  still  are  pending  in 
the  said  Court,  and  that  the  said  Court  has  not  yet 
given  judgment  thereon. 

The  plaintiffs  took  issue  on  this  plea:  and  also 
replied,  that  according  to  the  law  in  force  in  the 
said  city  and  state  of  New  York,  and  according  to 
the  practice  of  the  said  Supreme  Court,  and  the  said 
Court  of  appeal,  and  other  Courts  there  in  that  behalf 
at  the  tinje  of  the  said  judgment,  and  still  existing, 
execution  on  such  judgments  as  in  the  declaration 
mentioned  should  not  be  stayed  or  delayed  by  pro- 
ceedings in  error  or  for  reversal,  as  in  the  said  plea  of 
the  defendants  mentioned,  without  the  special  order  of 
the  court  or  a  Judge,  unless  the  person  in  whose  name 
the  proceedings  were  brought  should  have  given  security 
for  the  payment  of  the  moneys  recovered  in  and  by  the 
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judgment,  together  with  costs;  yet  the  said  defendants        1862. 
had  not,  nor  had  either  of  them  or  any  other  person,         ^^^^^jjj 
obtained  any  such  leave  as  aforesaid,  or  given  any  such    p      ^^ 
security  as  aforesaid,  but  had  therein  wholly  failed  and 
made  default,  and  the  plaintiffs  were  and  always  had 
been,  notwithstanding  such  proceedings  and  appeal  in 
the  said  plea  of  the  defendants  mentioned,  according  to 
the  practice  of  the  said  Courts  thereinbefore  mentioned, 
entitled  to  the  fruits  of  the  said  judgment,  and  to  receive 
of  and  from  the  defendants  the  moneys  thereby  recovered, 
and  to  have  execution  for  the  same. 

To  this  replication  the  defendants  took  issue,  and  also 
demurred.  ^ 

The  pleadings  and  questions  in  the  second  action 
were  similar  to  those  in  the  first. 

The  demurrers  were  argued  in  Easter  Term,  1861,  on 
the  16th  April;  before  Cockbum  C.  J.,  Crompton  and 
Blackburn  JJ.  (a). 

MeUish,  in  support  of  the  demurrers. — The  causes  in 
America  ought  to  have  been  determined  according  to  the 
English  law.  The  rule  is  that  the  validity,  nature,  obli- 
gation and  interpretation  of  a  contract  are  to  be  deter- 
mined by  the  law  of  the  place  where  it  is  to  be  performed ; 
Story  Confl.  Laws,  §  280,  4th  ed..  Dig.  Lib.,  M,  tit.  7, 
1.  21,  Robinson  v.  Bland  (b),  which,  in  the  present  case 
was  England,  where  the  bills  to  be  drawn  by  Fleming  ^ 
Alden  were  to  be  made  payable.  If  that  be  so,  the  record 
shews  that  the  plaintiffs  had  no  cause  of  action  against 
the  defendants,  that  there  was  no  privity  of  contract 

(fl)  The  argument  haa  been  drawn  up  from  the  notes  of  Francis  Ellis, 
Esq. 
{}»)  2  Burr,  1077. 
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1862.       between  them,  and  that  the  plaintiffs*  right  to  sue  on 
"^^^        these  bills  is  against  Fleming  8f  Alden  with  whom  his 


^-  contract  was  made. 

FiLKINaTOK. 


But  even  supposing  this  matter  is  to  be  determined 
by  the  American  law,  the  decision  of  the  Court  there  was 
erroneous,  and  proceedings  in  appeal  are  now  pending. 
[^Cockbum  C.  J.  How  can  we  decide  such  a  question? 
As  to  an  appeal  being  pending,  that  cannot  be  the 
subject  of  a  plea,  however  it  might  be  for  the  equitable 
interference  of  this  Court.]  It  is  true  that  English 
Courts  will  not  question  the  decisions  of  foreign  Courts 
on  the  ground  that  thay  have  mistaken  their  own  law, 
or  have  come  to  a  wrong  conclusion  on  the  facts ;  Bank 
of  Australasia  v.  Nias{a);  but  they  will  do  so  in  many 
other  cases,  instances  of  which  are  to  be  found  in  the 
books :  Rothschild  v.  Currie  {b),  Lewis  v.  Owen  (c),  Novelli 
V.  Rossi{d),  Reimers  v.  Druce{e) .  Nicholson  v.  Ricketts(f) 
is  very  like  this  case,  and  is  an  authority  for  the  defend- 
ants. \_Crompton  J.  Ricardo  v.  Garcias(ff)  shews  that 
we  cannot  go  into  the  merits  of  the  decision  of  a  foreign 
Court.  How  can  we  review  the  judgment  of  an  American 
Court  on  the  question  of  privity  or  no  privity  ?  Blackburn 
J.  You  are  really  asking  us  to  say  that  the  American 
Court  was  wrong  in  holding  that  there  was  evidence 
of  a  contract,] 

Baglis,  contra. — The  case  ought  to  be  determined  by 
the  American  law.  The  principle  laid  down  by  Story, 
in  the  passage  adduced  by  the  other  side  {Confl,  Laws, 

(a)  IG  Q.  B,  717.  {b)  1  Q.  B,  43. 

(c)  4  5.  #■  Aid.  654.  (d)2B,^  Ad,  757. 

(«)  2G  L.  J.  Ch.  IOC;  23  Beav.  145. 

CO  29  L.  J.  Q,  B.  55;  0  Jur.  N.  S.  442. 

ig)  12  a.  #  F.  368. 
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§  280),  is  stated  too  broadly,  and  is  not  borne  out  by  the  1862. 
authorities  cited  in  support  of  it.  fVestlake,  in  his  Private  scott 
Intern.  Law,  p.  156,  §  167,  lays  down  the  following  prin-  Piu^i^hgtok. 
ciples,  deduced  from  a  passage  in  Bartolus  Com.  in  Cod. 
lib.  !•  tit.  1. 1. 1.,  ''The  litis  ordinatio,  the  mode  of  pro- 
cedure, depends  on  the  law  of  the  forum :  the  solemnities 
necessary  to  contracts,  and  the  obligations  which  result  at 
the  time  of  contracting  from  the  nature  of  the  contract 
itself,  depend  on  the  law  of  the  place  of  celebration : 
those  which  result  from  the  combination  of  a  posterior 
fact  with  the  original  contract  depend  on  the  law  of  that 
place  where  the  posterior  fact  occurs  :  the  non-perform- 
ance of  the  contract  by  the  omission  or  delay  of  one  of 
the  parties  is  to  be  regarded  as  such  a  posterior  fact,  and 
its  juridical  consequences  deduced  accordingly :  if  the 
parties  stipulate  for  the  performance  of  their  contract 
at  a  certain  place,  it  is  by  the  law  of  that  place,  as  that 
where  the  omission  to  perform  is  committed,  that  the 
obligations  flowing  from  non-performance  must  be  ascer- 
tained :  and  if  they  name  no  place  of  performance,  or 
stipulate  for  several  in  the  alternative,  so  as  to  leave  the 
choice  to  the  promisee,  the  obligations  flowing  from  non- 
performance must  be  ascertained  by  the  law  of  the 
forum,  whether  the  promisor^s  domicile,  or  any  one  of  the 
stipulated  places  of  performance,  have  been  chosen  as 
the  forum  by  the  plaintiff".''  And  at  p.  195,  §  26& 
"  The  jurisprudence  which  binds  the  contractor  in  the 
inception  of  his  contract  determines  the  nature  and 
extent  of  the  liabilities  he  incurs,  and,  if  any  of  them 
are  conditional,  the  circumstances  in  which  they  are  to 
arise :  and  though  those  circumstances  may  afterwards 
occur  within  another  jurisdiction,  they  can  have  no  other 
legal  effect  than  by  relation  to  the  contract,  or,  therefore. 
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1862.  than  was  traced  out  for  them  in  the  beginning  by  the 
Scott  l^w  which  then  bound  the  contractor."  In  Tudor's 
Pilki'kcton.  Le^^^^  Mercantile  Cases,  238,  also,  in  the  notes  to 
Don  V.  Lippmann  (a),  we  find,  ^'  If  by  the  law  of 
the  country  where  a  contract  is  made,  no  personal 
obligation  is  created,  but  a  right  only  is  conferred  of 
proceeding  in  rem,  such  contract  will  not  be  held 
to  raise  a  personal  obligation  in  the  country  where 
the  contract  is  enforced:"  for  which  he  cites  Melan  v. 
The  Duke  de  Fitz  James  (6).  [^Blackburn  J.  In  that 
case  the  contract  was  a  French  contract  altogether.] 
Trimbey  v.  Vignier  (c)  is  also  an  authority  in  favour  of 
the  defendant  [Blackburn  J.  There  the  note  sued  on 
was  made  in  France,  and  was  both  payable  and  indorsed 
there.] 

Even  if  this  question  is  to  be  determined  by  the 
English  law,  there  is  nothing  on  this  record  to  negative 
the  fact  of  privity  between  the  parties.  [Blackburn  J. 
I  do  not  think  the  record  shews  that  there  was  privity.] 
The  arbitrator  has  found  there  was ;  and  the  Court  will 
not  review  his  decision.  In  the  cases  cited  by  the  other 
side,  in  which  the  Courts  here  have  reviewed  foreign 
judgments,  the  judgments  of  the  foreign  Courts  were 
clearly  wrong.  If  the  English  law  is  to  prevail  in  this 
case,  the  parties  would  be  bound  by  the  award,  seeing 
that  it  was  made  by  consent ;  Ashton  v.  Pointer  (rf). 
[Blackburn  J.  That  does  not  clearly  appear  from  the 
record.  Crompton  J.  Besides,  if  the  declaration  is 
bad,  as  shewing  no  cause  of  action,  the  plaintiff  cannot 
recover.] 


(a)  5  a  4'  F.  1.  (b)  1  Bos.  #  P.  138. 

(r)  1  Bing.  N,  C.  151.  {d)  3  Ihwl.  201. 
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MelUsh  was  heard  in  reply.  1862. 

Cur,  adv.  vult        Scott 

V. 
PiLKINGTON. 

The  judgment  of  the  Court  was  now  delivered  by 

CocKBURN  C.  J.  In  each  of  these  cases  the  same 
question  arises. 

The  plaintiff  sues  upon  a  judgment  obtained  by  him 
against  the  defendant  in  the  Supreme  Court  of  the 
county  and  city  oi  New  York. 

The  defendant  in  his  plea  sets  out  the  record  of  the 
judgment  at  length,  and  concludes  with  an  averment 
that  the  judgment  is  erroneous  according  to  the  law  of 
New  Yorky  and  is  liable  to  be  reversed,  and  that  the 
defendant  is  prosecuting  proceedings  in  appeal  which 
are  now  pending.  As  far  as  regards  this  part  of  the 
plea,  we  expressed  our  opinion,  in  the  course  of  the 
argument,  that  though  the  pendency  of  an  appeal  in  the 
foreign  Court  might  afford  ground  for  the  equitable 
interposition  of  this  Court  to  prevent  the  possible  abuse 
of  its  process,  and  on  proper  terms  to  stay  execution 
in  the  action,  it  could  not  be  a  bar  to  the  action  itself. 

A  question  of  greater  diflSculty  arises  on  the  conten-  ^ 
tion  of  the  defendant,  that  on  the  face  of  the  judgment 
of  the  Court  of  New  York,  as  set  forth  on  the  record, 
there  appears  to  be  such  error  that  the  judgment  could 
not  be  enforced  here.  It  was  not  denied  that,  since  the 
decision  in  the  case  of  The  Bank  of  Australasia  v.  Nias  {a\ 
we  were  bound  to  hold  that  a  judgment  of  a  foreign 
Court,  having  jurisdiction  over  the  subject-matter,  could 
not  be  questioned  on  the  ground  that  the  foreign  Court 
had  mistaken  their  own  law,  or  bad  come  on  the  evi- 
(«)  16  Q,  B.  717. 
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1862.  We  are  of  a  contrary  opinion,  it  appearing  to  us  that 

^^^        the  question  of  the  defendants*  liability  must  be  deter- 
PiLKiKOTON    ™"^cd  by  the  lex  loci  contractus. 

/  The  question  at  issue  has  no  relation  to  the  manner 
of  performing  the  contract,  or  to  the  consequences  of 
non-performance.  It  relates  entirely  to  the  effect  of 
the  transaction  at  New  Yorky  and  the  document  signed 
there  by  one  of  the  defendants  on  behalf  of  the  rest  (his 
authority  to  bind  the  partnership  not  being  called  in 
question),  in  creating  a  liability  in  the  defendants  to 
the  purchasers  of  the  bills,  which  by  the  document  the 
defendants  were  bound  to  accept  in  favour  of  Messrs. 
Fleming  ^  Alden,  Now,  the  transaction  having  taken 
place  at  New  York,  and  the  document  in  question  having 
been  executed  there,  and  having  been  intended  to  operate 
there  (the  purpose  of  the  defendants  themselves  having 
been,  as  stated  by  the  referee,  that  the  letter  containing 
the  contract  with  Messrs.  Fleming  ^  Alden  should  be 
exhibited  by  them  to  enable  them  to  get  rid  of  the  bills)  ^ 
we  are  of  opinion  that  the  effect  of  the  circumstances 
in  question  in  creating  a  liability  on  the  part  of  the 
defendants  to  the  buyers  of  the  bills  must  depend  on 
the  law  of  New  York.  The  Court  of  New  York  having 
full  jurisdiction  over  the  subject-matter,  have  decided 
that  the  effect  of  the  transaction  in  question  is  to 
establish  a  contract  between  the  defendants  and  the 
plaintiffs,  the  purchasers  of  bills  drawn  by  Fleming  ^ 
Alden  on  the  defendants,  in  conformity  with  the  authority 
given  by  the  letter  of  Daniel  Pilkington,  and  not  accepted 
by  the  defendants.  For  such  we  must  take  to  be  the 
effect  of  the  Court  having  adopted  the  view  of  their 
officer  in  giving  judgment  in  favour  of  the  plaintiff. 
Upon  what  grounds  the  judgment  of  the  American  Court 
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proceeded — whether  on  the  ground  that  the  delivery  of        i862. 
the  letter  to  Fleming  §•  Alden  for  the  purpose  of  its  being         ^^^^ 
exhibited  to  third  parties  to  induce  the  latter  to  buy  the    -p^j^' 
bills  gave  Flemitig  ^  Alden  authority  to  bind  the  defend- 
ants to  the  buyers — or  whether  on  the  ground  that  the 
exhibition  of  such  a  document  constituted  a  direct  and 
immediate  contract  with  those  who  purchased  bills  on 
the  fiedth  of  the  defendants  undertaking  to  accept — is  a 
question  on  which  it  is  unnecessary  to  speculate.     It  is 
enough  that^  being  satisfied  that  the  question  of  the 
defendants^  liability  must  be  determined  by  the  lex  loci 
of  the  contract^  we  have  the  decision  of  a  local  Court 
of  competent  jurisdiction  as  to  what  that  law  is.     Our 
judgment  must  therefore  be  in  favour  of  the  plaintiffs.    /• 

Judgment  for  the  plaintiffit. 


Evans  against  Jones.  jZ^'2Sth, 

Besealing  writ 

The  last  day  for  resealing  a  writ  of  summons,  so  as  to  save  the  Statute  of  summons, 

of  Limitations,  expired  on  Saturday  the  28th  Decemher,  within  the  'Statute  of 

CkristmoM  holidays.    A  party  who  attended  at  the  office  on  that  day  Limitatums, 

for  the  purpose  found  it  shut,  and  the  officer  having  refused  to  reseal  Holidays, 
the  writ  on  the  following  Monday,  the  30th,  the  Ck)urt  refused  to  order 
him  to  do  it  afterwards,  nunc  pro  tunc. 

nPHE  writ  of  summons  in  this  action  was  issued  in 
July,  1854,  and  had  been  regularly  continued  until 
29th  June,  1861,  so  that  the  Statute  of  Limitations 
would  run  out  on  the  29th  December,  1861,  unless  the 
writ  were  further  continued.  For  this  purpose  a  clerk 
of  the  plaintiff^s  attorney  attended  at  the  office  on 
Saturday,  the  28th  December,  within  the  Christmas 
holidays,  and  found  it  closed.     On  Monday,  the  30th, 


Evans 
JoNEa. 
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1862.  ^®  again  attended  at  the  office  and  found  it  open, 
but  the  officer  refused  to  reseal  the  writ  unless  by 
order  of  a  Judge.  Application  was  accordingly  made 
to  Mellor  J.  for  an  order  directing  the  officer  to  reseal 
the  writ  nunc  pro  tunc,  who  refused  to  interfere,  and 
referred  the  matter  to  the  Court. 

J.  Thompson  moved  for  a  rule  accordingly. — The 
Common  Law  Procedure  Act,  1852  (15  &  16   Vict. 
c.  76.  8.  IL),  allows  the  plaintiff  six  months  to  renew 
his  writ,  and  although   he  applied   within  that  time 
the  officer  refused  to  reseal  it     [^Crompton  J.     The 
plaintiff,  not  the  officer,  was  the  party  in  default.     As 
the  plaintiff  could  not  have  his  writ  resealed  on  the 
last  day  of  the  six  months,  in  consequence  of  its  falling 
on  a  Sunday^  he  ought  to  have  applied  at  the  office  the 
day  before,  and  that  day  was  a  dies  non.     Mellor  J. 
When  this  matter  was  before  me,  the  case  of  Nazer  v. 
Wade  (a)  was  referred  to  as  an  authority  against  you.] 
That  case  is  distinguishable,  for  there  the  time  had  run 
out  before  the  application  was  made.     Under  the  old 
practice,  writs  were  sealed  on  holidays  on  payment  of 
an  extra  fee;   Martin  v.  Bold  {b).     [Crompton  J.     If 
you  had  induced  the  officer  to  reseal  the  writ  on  the 
28th  December,  it  would  have  been  well  enough.]     The 
statute  should  have  an  equitable  construction,  as  appears 
by  Anonymous  (c),  and  Anonymous  (rf).     [Crompton  J. 
I  do  not  know  what  you  mean  by  equitable  construction. 
If  the  not  resealing  this  writ  had  been  the  fault  of  one 
of  our  officers,  we  should  order  him  to  do  it  nunc  pro 

(a)  IB.  4-8,  728;  31  L.  J.  Q.  B.  5. 

{b)  7  Taunt.  182.  {c)  24  L.  J.  <?.  J?.  23;  18  Jur.  1104. 

{d)2AL.J.  C.P  \\  8.  a  nom.  Black  v.  Cfreen,  15  C.  B.  262. 
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tunc.     But  here  the  application  was  made  at  a  time        1862. 
when  the  officer  was  not  bound  to  be  at  his  office ;  and       Evans 
the  case  is  the  same  as  if  it  had  been  made  on  the       Jones. 
last  day  allowed  by  law  at  an  hour  when  the  office  was 
closed.] 

Rule  refused. 


Chauvin  against  Alexander.  Tuesday, 

^  January  2&i}i, 

On  the  final  hearing,  by  the  Insolvent  Debtors  Court,  of  the  case  of  a  Privilege  from 

party  who  had  petitioned  it  for  relief,  the  case  was  adjourned  sine  die,  arrest. 

and  protection  refused.  On  quitting  the  Court,  the  insolvent  was  arrested  Insolvent 

on  a  ca.  sa. :  held,  that  he  was  privileged  firom  arrest.  Debtors  Court, 

TPHE  defendant  had  petitioned  the  Insolvent  Debtors 
Court  for  relief,  and  obtained  protection  in  the 
usual  way;  but  when  his  case  came  on  for  final  hearing 
the  Commissioner  adjourned  it  sine  die,  and  refused  all 
further  protection.  On  quitting  the  Court  the  defendant 
was  arrested  on  a  ca.  sa.  An  application  was  then 
made  to  a  Judge  at  chambers  to  discharge  him,  on  the 
ground  that,  being  in  attendance  on  a  tribunal  at  the 
time  when  he  was  taken  into  custody,  he  was  privileged 
from  arrest.    Wightman  J.  having  refused  to  interfere, 

J.  O.  ChiffUs  obtained  a  rule  accordingly,  citing 
1  Chitt.  Archb.  Ft.  719—20,  9th  ed. 

J.  Brawn  shewed  cause.  This  was  not  a  proceeding 
in  bankruptcy,  where  the  defendant  would  be  privi- 
leged, but  was  a  proceeding  in  the  Insolvent  Debtors 
Court,  which  is  distinguishable  in  this,*  that  the  former 
in  a  hostile  proceeding  taken  against  the  party  by  his 


Alexakdeb. 
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18G2.  creditors,  whereas  in  insolvency  the  court  is  put  in  motion 
Chauvin  ^y  *h®  party's  own  act.  The  practice  at  Chambers  is  to 
refuse  to  discharge  a  party  under  these  circumstances. 
The  privilege  is  that  of  the  Court,  not  of  the  party.  [He 
cited  Magnay  v.  Burt  {a),  and  the  cases  there  cited ;  and 
Ex  parte  CobbeU(J)). 

J.  O.  Griffits^  who  appeared  to  support  the  rule,  was 
not  called  on. 

CocKBURN  C.  J.  We  all  think  that  a  man  who 
petitions  the  Insolvent  Debtors  Court  for  relief  is  in 
the  same  position  as  a  person  attending  any  other 
Court  of  justice.  Whatever  may  be  the  practice  at 
chambers  on  the  subject  before  us,  the  question  has 
never  yet  presented  itself  to  a  full  Court,  and  we  have 
no  doubt  that,  on  principle,  the  privilege  should  be 
allowed. 

Crompton  J.  The  Insolvent  Debtors  Court  is  equi- 
valent to  a  Court  of  justice  within  the  rule  of  law, 
which  exempts  from  arrest  every  witness  attending  it, 
eundo,  morando,  et  redeimdo.  It  is  no  answer  to  say 
that  the  Insolvent  Debtors  Court  has  refused  to  give 
the  party  a  protection  against  his  creditors ;  their  having 
refused  to  do  so  does  not  make  him  a  general  outiaw. 
It  would  be  very  dangerous  to  interfere  with  the  prin- 
ciple I  have  stated,  and,  as  to  the  alleged  practice  at 
Judges'  chambers,  I  never  heard  of  it. 

Mellor  J.  concurred. 

Rule  absolute 

{a)  6  Q,  B,  381.  {h)  7  E,  f  B,  965. 
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1862.  expired,  at  and  for  certain  wages;  and  the  said 
WuiTTLB  John  Whittle  did  afterwards  duly  enter  into  his  said 
Frankland.  service,  according  to  the  said  contract;  and  the  said 
John  Whittle  afterwards,  and  before  the  term  of  his 
said  contract  was  completed,  to  wit,  on  the  13th  February, 
1861,  at  the  Holmes  Colliery,  in  the  said  West  Riding, 
was,  in  the  execution  of  the  said  contract,  and  otherwise 
respecting  the  same,  guilty  of  a  certain  misconduct  and 
misdemeanour,  in  this,  to  wit,  that  he  did  then  and 
there,  and  before  the  term  of  his  said  contract  was  com- 
pleted, unlawfully  absent  himself  from  his  said  service 
without  leave  or  lawful  excuse,  contrary  to  the  form  of 
the  statute,  &c/^ 

The  justices  convicted  the  appellant  of  the  said  offence, 
and  adjudged  him  to  be  committed  for  one  month's 
imprisonment,  with  hard  labour. 

At  the  hearing  of  the  information  it  was  proved  by 
the  respondent  that  the  appellant  had  entered  into  the 
following  agreement  with  Thomas  Bolland,  on  behalf 
of  himself  and  partners,  constituting  The  Rotherham, 
Mashorough  and  Holmes  Coal  Company  (Limited). 

'^  Memorandum  of  agreement,  made  the  1st  day  of 
December,  1860,  between  John  Whittle,  of  Attercliffe, 
in  the  county  of  York,  coUier  (hereinafter  called  '  the 
workman'),  of  the  one  part,  and  Thomas  Bolland,  of 
Kirby  Fleetham  Hall,  in  the  said  county  of  York,  on 
behalf  of  himself  and  his  partners,  constituting  The 
Rotherham,  Masborough  and  Holmes  Coal  Company 
(Limited),  carrying  on  business  at  Brinstoorth  and  Kim- 
berworth,  in  the  said  county,  as  colliery  proprietors,  of 
the  other  part ;  whereby  the  said  workman,  in  consider- 
ation of  wages  to  be  paid  to  him  fortnightly  by  the  said 
Rotherham,    Masborough    and   Holmes    Coal   Company 
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(Limitect),  doth  contract  and  agree  with  the  said  Com-  i862. 
pany  to  work  for  and  serve  the  said  Company  faithfully.  Whittle 
diligently,  and  exclusively,  as  their  servant,  in  the  capa-  f&akkland. 
city  of  a  collier,  at  their  collieries  in  the  townships  of 
Brimworth  and  Kimberworth,  in  the  West  Riding  of  the 
county  of  York,  from  the  date  hereof  until  the  expiration 
of  one  of  such  notices  as  are  hereinafter  mentioned,  or 
until  the  said  workman  shall  be  dismissed  by  the  said 
Company  or  their  agents  for  misconduct;  and  to  obey 
the  lawful  commands  of  the  said  Company  and  of  their 
agents,  and  also  to  conform  to  the  rules,  regulations, 
and  by-laws  of  the  said  Company,  copies  of  which  have 
been  delivered  to  the  said  workman  on  the  signing 
hereof,  as  he  doth  hereby  acknowledge,  at  all  times 
daring  such  service;  and  that  the  said  workman  will 
not  absent  himself  from  the  employ  of  the  said  Com- 
pany at  any  time  during  his  service,  without  the  consent 
of  the  said  Company  or  their  agents  first  had  and 
obtained ;  and  also  that  the  said  workman  will  not  quit 
or  leave  the  service  of  the  said  Company  without  giving 
to  them,  or  their  principal  agent  or  cashier,  twenty- 
eight  days'  notice  in  writing  of  his  intention  to  do  so, 
or  until  the  month  to  be  named  in  such  notice  shall 
have  expired ;  and  further,  that  he  will  carefully  pre- 
serve all  such  working  tools  and  implements  as  he  may 
be  entrusted  with  by  the  said  Company  or  their  agents, 
and  also  leave  his  colUery  working  in  proper  workman- 
like order  at  the  determination  of  this  contract;  and, 
lastly,  that  it  shall  be  lawful  for  the  said  Company  or 
their  agents  to  stop  and  deduct  from  any  wages  which 
may  be  due  to  the  said  workman,  such  sum  or  sums  of 
money  as  may,  according  to  the  provisions  of  the  statute 
in  that  behalf^  be  due  to  the  said  Company  from  the 

E  2 
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1862.       aware  that  he  had  no  lawful  excuse  for  abaentmg 

Whittle       himself. 

FaAKKLAHD.  Whercupoii  the  opinion  of  this  Court  was  asked 
whether  or  not  the  justices  were  correct  in  their 
determination. 

The  conviction  was  founded  on  the  4  G,  4.  c.  34.  i.  8., 
which  enacts,  "If  any  servant  in  husbandry  or  any  arti- 
ficer, calico-printer,  handicraftsman,  miner,  collier,  keel- 
man,  pitman,  glassman,  potter^  labourer,  or  other  person, 
shaU  contract  with  any  person  or  persons  whatsoever,  to 
serve  him,  her  or  them  for  any  time  or  times  whatso- 
ever, or  in  any  other  manner,  and  shall  not  enter  into 
or  commence  his  or  her  service  according  to  his  or  her 
contract  (such  contract  being  in  writing  and  signed  by 
the  contracting  paiiies),  or  having  entered  into  such 
service  shall  absent  himself  or  herself  from  his  or  her 
service  before  the  term  of  his  or  her  contract,  whether 
such  contract  shall  be  in  writing  or  not  in  writing,  shall 
be  completed,  or  neglect  to  fulfil  the  same,  or  be  guilty 
of  any  other  misconduct  or  misdemeanor  in  the  execu- 
tion thereof,  or  otherwise  respecting  the  same,  then  and 
in  every  such  case  it  shall  and  may  be  lawful  for  any 
justice  of  the  peace  of  the  county  or  place  where  such 
servant  in  husbandry,  &c.  shall  have  so  contracted,  or 
be  employed  or  be  found,  and  such  justice  is  hereby 
authorized  and  empowered,  upon  complaint  thereof  made 
upon  oath  to  him  by  the  person  or  persons,  or  any  of 
them,  with  whom  such  servant  in  husbandry,  &c.  shall 
have  so  contracted,  or  by  his,  her  or  their  steward, 
manager  or  agent,  which  oath  such  justice  is  hereby 
empowered  to  administer,  to  issue  his  warrant  for  the 
apprehending  every  such  servant  in  husbandry,  &c.,  and 
to  examine  into  the  nature  of  the  complaint;  and  if  it 
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shall  appear  to  such  justice  that  any  such  servant  in        1862. 

husbandry^  &c.,  shall  not  have  fulfilled  such  contract,  or     Whittle 

hath  been  guilty  of  any  other  misconduct  or  misde-    frankland. 

meanor  as  aforesaid,  it  shall  and  may  be  lawful  for  such 

justice  to  commit  every  such  person  to  the  house  of 

correction,  there  to  remain  and  be  held  to  hard  labour 

for  a  reasonable  time,  not  exceeding  three  months,  and 

to  abate  a  proportionable  part  of  his  or  her  wages,  for 

and  daring  such  period  as  he  or  she  shall  be  so  confined 

in  the  house  of  correction,  or  in  lieu  thereof,  to  punish 

the  ofiender  by  abating  the  whole  or  any  part  of  his  or 

her  wages,  or  to  discharge  such  servant  in  husbandry, 

&C.  firom  his  or  her  contract,  service,  or  employment, 

which  discharge  shall  be  given  under  the  hand  and  seal 

of  such  justice  gratis.^' 

Quoin  for  the  respondent. — The  first  and  main  ques- 
tion is  whether  this  contract  is  bad  for  want  of  mutuality, 
on  the  ground  that  it  fixes  no  rate  of  wages,  and  does 
not  bind  the  employer  to  supply  the  workman  with 
work.  But  the  agreement  is  a  mutual  one,  binding  on 
both  sides ;  for  it  expressly  stipidates  that  the  workman 
is  to  serve  the  master,  and  it  further  stipulates  that 
the  master  shall  not  discharge  him  without  giving 
twenty-eight  days^  notice.  [Crompton  J.  I  never 
could  understand  that  mutuality  doctrine.  Take  the 
case  of  a  contract  of  guarantee;  the  only  question  there 
is,  was  there  any  consideration  to  support  the  contract  ? 
If  so,  it  is  synallagmatic]  In  Regina  v.  Welch  (a), 
which  strongly  resembles  the  present  case.  Lord  Campbell 
says,  ^^  The  necessity  of  giving  notice  clearly  shews  that 
there  is  some  obligation  on  the  employer.  What  was 
(fl)  2  E.  4'  B.  357,  362. 
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1862.  that?  To  find  reasonable  employment  aecording  to  the 
Whittle"^  ^^^^  o^  the  trade.  That  is  not  an  unilateral  agreement, 
Frankland.  ^^^  ^  mutual  agreement,  with  something  to  be  done  on 
each  side.  This  view  does  not  conflict  with  the  autho- 
rities. On  the  contrary,  it  agrees  with  Pilkinffton  v. 
Scott  {a),  a  case  directly  in  point.*'  As  to  no  rate  of 
wages  being  fixed  in  the  agreement,  the  law  clearly  is,  that 
in  such  cases  a  reasonable  rate  of  wages  is  to  be  intended. 
Va/py  V.  Gibson  (i)  shews  that  a  contract  of  sale  may 
be  complete  and  binding,  though  silent  as  to  the  price, 
for  such  silence  is  equivalent  to  a  stipulation  for  a  rea- 
sonable price.  [Crompton  J.  In  the  time  of  Tindal  C.  J., 
the  Court  of  Common  Pleas  considered  that  point  in  a 
case  arising  under  the  Statute  of  Frauds  (c).] 

Secondly,  as  to  the  objection  of  variance.  It  is 
doubtful  if  the  matter  here  insisted  on  as  a  variance  is  one 
in  reality.  But,  supposing  it  is,  the  diflSculty  is  got  over  by 
stat.  11  &  12  Vict,  c.  43.,  relative  to  informations  before 
justices  of  the  peace,  the  1st  section  of  which  contains  this 
proviso,  "Provided  also  that  no  objection  shall  be  taken 
or  allowed  to  any  information,  complaint,  or  summons, 
for  any  alleged  defect  therein  in  substance  or  in  form, 
or  for  any  variance  between  such  information,  complaint, 
or  summons  and  the  evidence  adduced  on  the  part  of 
the  informant  or  complainant  at  the  hearing  of  such 
information  or  complaint  as  hereinafter  mentioned ;  but 
if  any  such  variance  shall  appear  to  the  justice  or  justices 
present  and  acting  at  such  hearing  to  be  such  that  the 
party  so  summoned  and  appearing  has  been  thereby 
deceived  or  misled,  it  shall  be  lawful  for  such  justice  or 

(a)  15  M.  #  W.  667.  (h)  4  C,  B,  837. 

{c)  The  learned  Judge  probably  means  Uvadly  v.  M'Laine,  10  Bifig^, 
482. 
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justices^  upon  such  terms  as  he  or  they  shall  think  fit,  to        i862. 
adjourn  the  hearing  of  the  cause  to  some  future  day/'      Whittlk 

Here  the  justices  find  that  the  party  was  not  misled,  j-jj^^jy^^p^ 
[Cromptan  J.     That  is  a  healing  act.] 

MelUshy  for  the  appellant.  —The  first  point  in  this  case 
is  of  great  importance,  seeing  that  contracts  in  the 
present  form  are  very  prevalent.  Such  contracts  are 
in  restraint  of  trade;  and  are  most  unjust  towards  the 
ignorant  men  called  upon  to  sign  them,  who  are  liable 
to  be  proceeded  against  penally  for  any  infraction 
on  their  part,  while  no  obligation  is  imposed  on  the 
employer.  In  the  first  place,  this  contract  neither 
specifies  the  kind  of  work  nor  the  rate  of  wages.  The 
contract  may  mean  that  the  workman  is  to  be  provided 
with  piece-work;  and  if  so,  what  would  be  the  case 
supposing,  by  a  rise  of  water,  the  colliery  were  stopped 
for  a  month.  [Crompton  J.  The  usage  of  the  trade 
would  probably  determine  how  the  workmen  should  be 
employed  during  that  time.]  No  custom  of  trade  has 
been  found  in  this  case.  In  St/kes  v.  Dixon  (a),  where 
a  man  contracted  in  writing  to  work  for  another  in  his 
trade,  and  for  no  other  person  during  twelve  months, 
and  BO  on  from  twelve  months  to  twelve  months,  until 
he  should  give  notice  of  his  intention  to  quit  the 
service,  it  was  held  invalid  under  the  Statute  of  Frauds 
for  want  of  mutuality.  {^Cromptan  J.  That  is  a  good 
deal  shaken  by  Pilkington  v.  Scott  (&).]  In  that  case 
the  parties  had  provided  both  for  the  cessation  of  the 
work  and  the  mode  of  calculating  the  amount  of  wages, 
and  the  judgment  proceeded  rather  on  the  question  of 
the  contract  not  being  in  unlawful  restraint  of  trade. 
{a)  9A.fE.  603.  (*)  15  M.  #  W.  657. 
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1862.  ^^  ^^*  ^'  Whitcomb  (a),  A.  B,  entered  into  a  written 
Whittle  agreement  "to  remain  with  C  Z>.  for  two  years  for  the 
purpose  of  learning  the  business  of  ^^  &c.  and  this  was 
held  bad  for  want  of  mutuality.  [  Cromptan  J.  In  the 
two  eases  you  have  cited  the  agreement  was  not  signed 
by  both  parties.]  [He  also  cited  JSx  parte  Baker  (6).] 
Again^  there  is  nothing  in  this  contract  binding  the 
master  to  employ  the  workman  at  all.  Williamson  y. 
Taylor  (c)  is  an  authority  for  the  appellant  on  this 
point ;  and  Aspdin  v.  Austin  (d)  bears^  though  less 
directly,  on  the  question.  [Crompton  J.  Emmens  v. 
Elderton  (e)  goes  far  to  shew  that  where  the  relation  of 
master  and  servant  exists  between  the  parties,  the  master 
is  bound  to  keep  the  servant  in  the  service,  otherwise 
the  whole  thing  would  be  illusory.]  In  Williamson  v. 
Taylor  (c)  there  was  no  agreement  not  to  discharge 
within  a  specified  time. 

Secondly,  as  to  the  question  of  variance.  The  con- 
viction is  not  set  out  in  the  case,  which  creates  consi- 
derable difficulty. 

CocKBURN  C.  J.  The  objection  on  the  ground  of 
variance  is  got  over  by  the  11  &  12  VicL  c.  43.  *•  1. 

Then,  as  to  the  main  objection  that  this  contract  is 
bad  for  want  of  mutuahty,  the  employer  not  being 
bound  to  find  the  appellant  in  work,  I  think  that  the 
decision  of  the  justices  was  right.  The  agreement 
between  the  parties  is  that  the  appellant  shall  serve  the 
employer,  who,  on  the  other  part,  imdertakes  that 
he  will  pay  him  wages  fortnightly,  and  will  not  dis- 

(a)  5  Bing,  34.  (6)  2  H.  ^  N.  219 ,  7  E.  f  B.  697. 

(c)  5  €.  B.  175.  id)  Id.  671. 

(<)  4  H.  L.  Ca.  624. 
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charge  him  without  twenty-eight  days'  notice.     From        1862. 
these  two  stipulations  I  think  it  arises  by  implication     whittle 
that  the  employer  will  find  the  appellant  work,  and  will   -,      ^' 
not  discharge  him  firom  the   service  before   a  certain 
time.     It  would  be  perfectly  illusory  to  hold  otherwise ; 
and,  if  this  be  so,  there  can  be  no  objection  to  the  con- 
tract on  the  ground  of  want  of  mutuality. 

Crompton  J.  (the  only  other  Judge  present)  con- 
curred* 

Judgment  for  the  respondent. 
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REGULA    GENERALIS. 


HILARY  TERM,  25  VICT. 


liBoufcA  It  iH  ordered  that,  from  and  after  the  first  day  of 

-,.   Jiatter  Term  next  inclusive,  every  special  case,  special 

verdict  and  bill  of  exceptions,  set  down  in  any  of  the 
suiHTior  Courts  of  common  law,  shall  be  divided  into 
pariigrnphs,  which  as  nearly  as  may  be,  shall  be  confined 
to  a  distinct  portion  of  the  subject,  and  every  paragraph 
shall  bo  numbered  consecutively. 

And  that  the  Masters  on  taxation  do  not  allow  the 
costs  of  drawing  and  copying  any  special  case,  special 
verdict  or  bill  of  exceptions,  not  in  substance  in  com- 
pliance with  this  Rule,  without  the  special  order  of  the 
Court. 

A.  E.  CocKDURN.        Charles  Crompton. 

W.  Erlg.  E.  V.  Williams. 

Frkd.  Pollock.  J.  Willes. 

Wm.  AVightman.        Colin  Blackburn. 
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[1859.] 
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Archer  against  James  and  others. 

1859.] 
1.  The  defendants,  master  manufacturers,  employed  the  plaintiff,  an 


artificer,  without  any  agreement  in  writing,  to  make  stocking  heels  at   I  ^2  W,4u 
Id.  a  dozen.     The  plaintiff  was  to  find  the  labour,  and  to  work  on  the  c.  37.  *,  1. 
defendants*  premises,  using  their  frame.    The  settlements  were  weekly.    Wages', 
The  amount  due  for  the  plaintiff's  work  was  first  ascertained ;  then  from  BeductioM, 
the  sum  coming  to  him  were  deducted  the  following  charges :  (1.)  Frame   Set  off, 
pent,  for  the  use  of  the  frame  with  which  he  worked,  at  Is.  9d.  per  week.   Apped, 
(2.)  Machine  rent,  at  4d.  per  week.     (3.)  For  standing  room  in  the  de-    CJosts,  ' 
fendants'  factory,  at  Sd.  per  week.     (4.)  Windinc  the  yam,  at  Id.  per 
week.     (5.)  Fines  for  irregular  attendance,  at  ^d  a  quarter  of  a  oay 
for  time  of  absence.    (6.)  Gas  for  lighting  the  dei^ndants'  factory,  at  4a. 
per  week.     (7.)  Fire  for  heating  the  defendants'  factory.    The  amount 
of  work  performed  b^  the  plaintiff  during  the  time  he  was  in  the  de- 
fendants* employ  varied  from  time,  according  to  the  state  of  trade,  the 
plaintiff  being  sometimes  employed  for  a  greater  and  sometimes  for  a 
smaller  number  of  hours  in  the  day ;  but  the  charges,  with  the  exception 
of  the  fines,  were  fixed  and  uniform,  and  were  made  whatever  the  amount 
of  earnings.    In  an  action  to  recover  wages  alleged  to  be  due,  the  defend- 
ants pleaded  Never  indebted,  and  a  set-off,  consisting  of  the  above  charges. 
Held,  per  Pollock  C.  B.,  Bramwell  B.  and  Bytes  J.  (affirming  the  judg- 
ment of  the  Court  of  Queen's  Bench,  which  was  founded  upon  the  au- 
thority of  Chawner  v.  CummingSy  8  Q.  B.  311),  Williams,  Willes  and 
Keating  JJ.  dissentientibus,  that  a  contract  to  pay  the  plaintiff*s  wages, 
subject  to  the  above  deductions,  was  not  a  contract  to  pay  part  of  such 
wages  otherwise  than  in  the  current  coin  of  the  realm,  within  sect.  1  of 
the  Truck  Act,  \&i2W.A.c.  37.,  and  was  therefore  legal. 

2.  When  the  decision  of  the  Court  below  is  afiirmed  on  appeal,  the 
Judges  of  the  Exchequer  Chamber  being  equally  divided,  the  successful 
party  is  not  entitled  to  costs. 

T^ECLARATION  for  money  payable  by  the  defen- 
dants  to  the  plaintiff  for  wages  due  and  of  right 
payable  from  the  defendants  to  the  plaintiff  for  his  work 
^d  labour  as  an  artificer^  workman^  and  labourer  in 
and  about  the  makings  knitting,  and  preparing  of 
woollen^  worsted;  yarn,  and  cotton  manufactures,  by 
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[1859.]  him  done  and  performed  as  the  hired  artificer,  workman, 
Archee  labourer,  and  servant  of  the  defendants ;  and  for  work 
James.  ^^^  labour  of  the  plaintiflF  in  and  about  the  manu- 
facturing trades  and  occupations  of  making,  knitting, 
and  preparing  of  woollen,  worsted,  yam,  and  cotton 
manufactures,  by  him  done  and  performed  for  the 
defendants,  at  their  request ;   and  on  an  account  stated. 

The  defendants  pleaded  never  indebted,  and  payment: 
and  also  a  set-off  for  money  payable  by  the  plaintiflF  to 
the  defendants,  for  the  plaintifi'^s  use,  by  the  defendants' 
permission,  of  certain  frames  and  machines,  goods  and 
chattels,  of  the  defendants,  and  standing  room  for  the 
same ;  and  for  the  hire  of  chattels  and  eflfects  by  the 
defendants  let  to  hire  to  the  plaintiflF;  and  for  work 
done  by  the  defendants  for  the  plaintiflF,  at  his  request; 
and  for  money  paid  by  the  defendants  for  the  plaintiflF, 
at  his  request ;  and  for  money  found  to  be  due  from  the 
plaintiflF  to  the  defendants  on  accounts  stated  between 
them. 

Upon  these  pleas  issue  was  joined. 

The  following  is  a  copy  of  the  particulars  of  the 

defendants'  set-oflF. 

£    s.   d. 

"  1.  Frame  rent,  at  1^.  9rf.  per  week .  14  10  5 

2.  Machine  rent,  at  4c?.    ....  2  13  4 

3.  Standing,  at  3rf. 2    0  0 

4.  Winding,  at  1* 8     0  0 

5.  Fines 151 

6.  Gas,  at  4(f. 1     9  11 

7.  Fire  in  waiting  room   ....  0  11  3 

£30  10    0 
On  the  trial,  before   Williams  J.,  at  the  Summer 
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Assizes  at  Nottingham,  in  1859,  it  appeared  that  the  [1859.] 
plaintiflF  had,  from  the  20th  September,  1855,  until  the  ^^^^^^ 
25th  Aprily  1857,  and  again  from  the  6th  June,  in  the  j  ^• 
latter  year,  until  the  4th  June,  1859,  been  a  framework 
knitter,  employed  in  a  branch  of  the  hosiery  manu- 
fiicture  by  the  defendants,  who  carry  on  their  business 
as  manufacturers  of  hosiery  in  their  own  premises, 
namely  a  factory,  at  Nottiryham.  The  plaintiff  and 
other  artificers  worked  for  the  defendants,  in  the  frames 
and  machines  belonging  to  the  defendants,  in  the  fac- 
tory. The  plaintiff^s  work  consisted  in  making  heels 
of  stockings  with  material  of  the  defendants,  the  plaintiff 
merely  finding  labour;  and  he  was  paid  for  his  work 
weekly,  upon  the  basis  of  7d.  per  dozen  heels  made  by 
him  during  the  week,  subject  to  certain  fixed  charges 
made  by  the  defendants,  which  are  mentioned  in  the  parti- 
culars of  the  set-off,  and  are  hereafter  more  particularly 
set  out  and  explained.  At  the  weekly  settlements  the 
amount  of  the  plaintiff's  work  was  first  ascertained,  then 
the  amount  of  charges  was  deducted,  and  the  balance 
paid  to  the  plaintiff  in  cash,  to  which  he  had  never  made 
any  objection.  The  following  are  the  particulars  of  the 
charges  so  deducted,  and  mentioned  in  the  defendants' 
set-off. 

1.  A  frame  rent,  or  smn  of  1*.  9rf.  per  week,  for  the 
use  of  the  frames  furnished  by  the  defendants  (in  their 
own  factory),  and  there  employed  by  the  plaintiff  in 
performing  his  work.  ♦ 

2.  A  machine  rent,  or  sum  of  4(/.  per  week,  for  the 
\ise  of  a  machine  frirnished  by  the  defendants  in  their 
own  factory,  by  which  stockings  are  narrowed  much 
quicker  than  formerly,  and  there  also  employed  by  the 
plaintiff  in  performing  his  work. 
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[1859.]  3*  Threepence  per  week  as  a  remuneration  to  the 

j^ca^^  defendants  for  the  nse  by  the  plaintiff  of  their  factory 
j^^*  wherein  to  perform  the  work  for  them,  and  for  the 

standing  room  of  the  frames  and  machinery  therein 

which  the  plaintiff  worked. 

4.  A  sum  of  Is.  per  week  for  winding  the  yam,  which 
would  be  a  necessary  operation  for  each  workman  before 
the  yam  could  be  used  for  the  purpose  of  manufiekcture, 
but  wliich  winding  had  been  perfcnrmcd  before  the  yarn 
came  upon  the  defendants'  premises. 

5.  Fines  imposed  for  irregular  attendance  at  the 
factory,  at  the  rate  of  4|<f.  a  quarter  of  a  day  for  the 
time  of  absence. 

6.  For  gas  supplied  by  the  defendants  for  the  purpose 
of  lighting  their  said  £Eurtory,  instead  of  the  men  lighting 
it  themselTes. 

7.  For  firing  supplied  by  the  defendants  for  the  pur- 
pose of  heating  their  said  fiurtory,  instead  of  the  men 
heating  it  themselves. 

The  amount  of  work  performed  by  the  plaintiff  during 
the  time  he  was  in  the  defendants'  employ  Taried  firom 
time  to  time,  according  to  the  state  of  trade,  the  plaintiff 
being  sometimes  employed  for  a  greater  and  sometimes 
for  a  smaller  number  of  hours  in  the  day;  but  the 
charges,  with  the  exception  of  the  fines,  were  fixed  and 
uniform,  and  were  made  whatever  the  amount  of  his 
earnings. 

The  pUiutiff  was,  by  the  weekly  settlements^  during 
the  time  he  was  so  in  the  defendants*  employment,  paid 
the  whole  amount  due  to  him  as  such  artificer  as  afore- 
said, less  the  charges  and  deductioos  aforesaid,  and  for 
which  alone,  accruing  during  the  whole  service,  the 
present  action  ia  brought. 
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Previously  to  the  case  of  Ckawner  v.  Cvmmings  (a),  [1859.] 
it  had  been  the  established  and  unvarying  usage  in  ^j^cuer 
the  hosiery  manufactures  in  the  counties  of  Notting-  Zah^ 
ham,  Derby,  and  Leicester,  for  a  century  past,  for  the 
employer  to  let  the  frames,  at  a  rent,  to  the  person 
with  whom  he  contracted  for  the  manufacture  of  his 
materials  into  goods  and  upon  settling  with  the  work- 
man to  dediuA;  the  amoimt  of  frame  rent  from  the  gross 
price  agreed  for  working  up  the  materials  into  goods. 
The  frames  were  kept  in  repair  by  the  owners  of  them, 
at  frequent  expense,  and  the  number  of  them  for  which 
weekly  rent  had  been  for  many  years  charged  was  very 
great  It  was  admitted  that  the  other  deductions  made 
by  the  defendants  in  this  case  were  made  according  to 
the  then  usage  of  the  trade,  except  as  mentioned  in  the 
next  paragraph,  and  that  such  usage  was  known  to  the 
plaintiff,  and  that  he  was  during  the  whole  period  afore- 
said dealt  with  accordingly.  This  work,  however,  has 
recently  been  introduced  into  fisu^ries,  and,  in  conse- 
quence, the  system  of  payment  in  such  factories  is  not  as 
yet  uniform,  some  employers  deducting  charges,  while 
others  make  a  corresponding  diminution  in  the  rate  of 
payments,  so  as  to  make  the  nominal  sum  net  instead  of 
gross.  For  example,  in  such  a  case  6d.  per  dozen  is  paid 
for  heeling,  instead  of  7d.,  as  paid  by  the  defendants. 

The  sum  for  which  this  action  was  brought  is  the 
total  amount  of  the  said  charges  or  deductions  which 
accrued  during  the  period  of  the  plaintiff ^s  employment 
by  the  defendants.  The  plaintiff  relying  on  stat  1  &  2 
M\  4.  e.  37.,  commonly  called  the  Truck  Act,  disputed 
the  legality  of  these  charges  and  deductions,  and  coa- 

(a)  8(?.  /?.  311. 
VOL.    II.  f  B.    &   8. 
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[1859.]      tended  that  he  was  entitled  to  recover  the  full  amonnt 

Archer       ^^  ^^^  wages  or  earnings  at  the  rate  of  7d.  per  dozen. 

James.       ^^^  defendants  contended  that  the  sum  of  7d.  per  dozen 

was  not  the  wages  payable  to  the  plaintiflF  until  the 

usual  charges  had  been  paid  out  of  the  same. 

There  was  no  written  contract  between  the  parties. 

The  jury  found  that  all  the  deductions  were  according 
to  the  usage  of  the  trade ;  and  it  was  agreed  that,  but 
for  Stat  1  &2  JV.  4.  c.  37.,  the  accounts  had  all  been 
agreed  and  settled  between  the  parties.  The  learned 
Judge  thereupon  directed  a  nonsuit  to  be  entered,  re- 
serving leave  to  move  to  enter  a  verdict  for  the  plaintiff 
for  the  amount  of  all  or  any  of  the  items  in  the  defen- 
dants' set-off. 

In  Michaelmas  Term,  1859, 

Hayes  Seijt.  moved  for  a  rule  nisi  accordingly,  on 
the  ground  that  the  deductions,  which  were  the  subject 
of  the  set-off,  were  to  be  considered  as  payment  of 
wages,  and  were,  therefore,  illegal  by  the  Truck  Act, 
1  &  2  ^  4.  c.  37.,  the  object  of  which  was  that  wages 
should  be  paid  in  the  current  coin  of  the  realm. 

CocKBURN  C.  J.  The  principle  of  the  decision  in 
Chawner  v.  Cummings  (a)  applies  to  this  case.  The 
deductions  in  question  are  expences  incurred  by  the 
master,  in  providing  accommodation  for  the  workman, 
which  the  master  takes  into  account  before  the  real 
amount  of  the  wages  is  ascertained;  therefore  they  are 
not  within  stat.  1  &  2  f r.  4.  c.  37.  If  the  plaintiff  is 
desirous  of  having  the  decision  in  Chawner  v.  Cum- 
mings [a)  reviewed,  he  does  not  require  our  assistance. 
(«)  8Q.  5.  311. 
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WiGHTMAN  J.  These  deductions  are  within  the  prin- 
ciple of  the  decision  in  Chawner  v.  Cummings  (a).  What- 
ever doubts  I  might  have  entertained  if  the  question 
had  now  come  before  us  for  the  first  time,  I  think  we 
are  bound  by  that  decision. 


C7 


[1859.] 
Archer 

V. 

Jamks. 


Hill  J.  concurred. 


Eule  refused. 


(a)  8g.  B.311. 


IN  THE  EXCHEQUER  CHAMBER. 

Archer  against  James  and  others. 

For  head  note,  see  ante,  p.  61. 

THHE  plaintiff  having  appealed  from  the  above  decision, 
the  case  was  argued,  in  Easter  Vacation,  May  9th, 
1861,  and  Trinity  Vacation,  June  14th,  1861,  before 
Pollock  C.  B.  and  Bramtoell  B.,  and  Williams,  Willes,  Byles 
and  Keating  JJ. 


Saturday, 
February  la^ 
[and  WednU" 
day^  May 
14th.] 


Hayes  Serjt.  (with  him  Manley  Smith),  for  the  plaintiff. 
— ^It  has  been  the  object  of  the  Legislature,  in  a  series  of 
statutes  beginning  with  4  Edio.  4.  c.  1.,  and  ending  with 
1  &  2  fV.  4!.  c.  37.,  commonly  called  the  Truck  Act,  to 
enforce  the  payment  of  wages  to  artificers  in  the  current 
coin  of  the  realm.  The  earliest  enactment  on  the  sub- 
ject is  in  sect.  5  vers.  fin.  of  stat.  4  Edw,  4.  c,  1.,  by 
which,  reciting  that  "in  the  occupations  of  clothmaking, 
the  labourers  thereof  have  been  driven  to  take  a  great 
part  of  their  wages  in  pins,  girdles,  and  other  unprofit- 

r  2 
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18G2.  able  wares,  under  such  price  that  it  did  not  extend  to 
ARcirKR~  *^^^  extent  of  their  lawful  wages/'  it  was  enacted, 
James.  "  T'ii^t  every  man  and  woman  being  clothmakers,  shall 
pay  to  the  carders,  spinsters,  and  all  such  other  labour- 
ers, in  any  part  of  the  said  trade,  lawful  money  for  all 
their  lawful  wages,  and  payment  of  the  same  .... 
upon  pain  of  forfeiture  to  the  same  labourer  the  treble 
of  his  said  Mages  so  not  paid,  as  often  as  the  clothmaker 
doth  refuse  to  pay  the  same  in  the  said  manner  and  form 
to  any  such  labourer,  put  by  him  to  the  occupation  in 
any  of  the  said  parts  of  clothmaking/' 

The  word  "  truck,'^  which  means  "  exchange  of  com- 
modities,''  or  "barter,"  (see  Wehster^s  Dictionary),  is 
first  used  in  stat.  12  G.  I.e.  34.  s.  3.,  by  which  every 
clothier  &c.,  or  person  concerned  &c.  in  employing 
weavers  or  other  labourers  in  the  woollen  manufacture, 
shall  pay  unto  all  persons  by  them  so  employed  the 
full  wages  or  price  agreed  on  "  in  good  and  lawful 
money  of  this  kingdom,"  and  shall  not  pay  "  in  goods 
or  by  way  of  truck,  or  in  any  other  manner  than  in 
money  as  aforesaid." 

All  previous  statutes  upon  the  subject  are  repealed 
by  stat.  I  k  2  fV.  4.  c.  36.  s,  1.,  and  their  provisions  are 
consolidated  in  the  statute  immediately  following,  1  &  2 
}f\  4.  c,  37.  This  case  is  alike  within  the  language  and 
policy  of  that  statute,  which  was  passed  for  the  protec- 
tion of  workmen.  Bmcers  v.  Lovekin{a).  [He  cited 
sects.  1,  2,  3  and  4.]  The  wages  of  the  plaintiff  were 
to  be  paid  in  part  by  the  rent  of  the  frame  and  the 
other  charges  which  are  the  subject  of  the  set-off,  and, 
therefore,  "otherwise  than  in  the  current  coin  of  the 
realm  ; ''  and  this  mode  of  payment  is  within  the  mis- 
chief against  which  the  statute  was  directed,  because  the 


XXV.  VICTORIA.  69 

rent  of  the  frame  is  the  same  in  whatever  condition  it  is,  1862. 
and  the  workman  cannot  go  and  have  a  frame  elsewhere.  ar(Jhke  ~~ 
Also  the  deductions  made  in  respect  of  this  and  the  j^^Ea 
other  charges,  with  the  exception  of  the  fines,  are  fixed 
and  uniform  whatever  number  of  stocking  heels  is  made 
in  a  week,  and  that  depends  upon  the  supply  of  material 
by  the  master.  Upon  the  basis  of  such  a  contract  as 
this,  the  amount  of  the  wages  to  be  paid  to  the  plaintiff 
might  be  nothing;  because  the  deductions  might  equal 
or  exceed  the  amount  due  for  stocking  heels.  It  cannot 
be  said  that  the  wages  are  the  amount  calculated  at  7d. 
per  dozen  heels  less  the  deductions,  because  there  is  no 
relation  between  that  amount  and  the  deductions,  the 
one  being  calculated  by  the  piece,  and  the  other  by  time. 
Where  the  manufacturer  supplies  the  machines  and 
room,  and  pays  the  workman  a  lower  sum  for  net  wages, 
sometimes,  as  is  found  in  the  case,  5d,  a  dozen  for  heel- 
ing, the  master  and  workman  gain  by  the  rise,  and  suffer 
by  the  depression  of  the  trade  together ;  but  under  the 
arrangement  between  the  defendants  and  the  plaintiff  at 
a  certain  state  of  the  trade  the  defendants,  by  distri- 
buting their  work  among  a  number  of  workmen,  and 
giving  each  only  as  much  as  would  make  3*.  9(L  worth  of 
heels  a  week,  would  get  them  made  for  nothing,  and  the 
parish  might  have  to  support  the  men.  Sect.  23  excepts 
the  supply  of  fuel  and  tools  or  implements  when  the 
artificer  is  employed  in  mining,  as  well  as  of  certain 
other  things  under  certain  circumstances :  which  shews 
that,  but  for  the  express  saving  in  that  section,  those 
things  could  not  be  supplied  in  part  payment  of  wages. 
In  Chaumer  v.  Cummings  (a),  the  defendant  for  whom 
the  plaintiff  worked  was  a  middleman,  who  rented  frames 
(V/)  8  Q.  B.[m. 
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1862.        and  other  machinery  from  a  master  mannfacturer.    In 

Ajicher      *^^^  ^^^>  there  is  a  contract  by  which  the  master  gets 

Jambs.       *^®  profit  which   the   middleman   got  in   Chatoner  v. 

Cummings  (a).     Also  that  case  did  not  decide  that  a 

deduction  for  fire  or  light,  which  are  two  of  the  charges 

here,  would  be  legal. 

The  interpretation  clause,  sect.  25,  shews  that  the 
term  "  wages  ^'  is  to  receive  a  large  construction,  and 
means  any  recompense  for  labour.  At  any  rate,  a  deduc- 
tion for  an  uncertain  sum  like  fines  cannot  be  l^al: 
they  are  a  punishment  for  absence  from  work.  Also  the 
charge  for  winding  the  yarn  cannot  be  deducted,  because 
it  is  a  cross  claim  for  work  done  by  the  master  for  the 
workman. 

Macaulay  (with  him  C  G.  Merewether),  for  the  de- 
fendants.-The  object  of  Stat.  1  &  2  7F.  4.  c.  37.,  as 
shewn  by  its  language,  is,  that  whatever  was  the  valued 
amount  of  the  labour  of  the  workman,  between  him  and 
his  master,  should  be  paid  in  the  current  coin  of  the 
realm.  The  money  or  thing  given  for  the  labour  is 
wages ;  and  the  question  is,  whether  the  plaintifi*  earned 
more  than  what  has  been  paid  in  money,  or  whether  any 
part  of  the  wages  agreed  between  him  and  the  defend- 
ants has  not  been  paid  in  money.  Formerly  there  were 
two  modes  of  carrying  on  the  manufacture  of  stocking 
heels;  either  the  manufacturer,  who  was  a  large  pro- 
prietor of  frames,  let  them  out  to  a  middleman,  who 
employed  artificers  in  working  at  the  frames  on  his 
premises,  as  in  Chatoner  v,  Cummings  (a) ;  or  the  manu- 
facturer let  out  the  frames  to  a  man  who  worked  at  them 
at  his  own  home  with  his  family  or  others ;  the  nianu- 
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facturer  in  each  case  providing  the  worsted  or  other  1862. 
material^  to  be  brought  back  in  stocking  heels  to  be  aecuer 
paid  for  at  so  much  a  dozen.  If  the  artificer  worked  at  Jame«. 
a  frame  at  his  own  house,  which  might  be  out  of  the 
town,  he  lost  time  in  taking  the  stocking  heels  to  the 
town,  and  had  the  expense  of  keeping  the  frame  in 
order.  The  practice  has  recently  been  introduced  of 
doing  the  work  in  factories  belonging  to  the  manufac- 
turers, as  stated  in  the  case ;  the  manufacturers  provi- 
ding  the  frames,  the  room,  the  fire  and  gas,  the  winding 
and  the  worsted  or  other  material.  In  this  case  the 
wages  of  the  plaintiff  were  not  7d,  per  dozen  heels,  but 
7d.  per  dozen  less  the  amount  of  charges  deducted.  The 
charges  deducted  are  no  part  of  the  recompense  for  the 
plaintiff's  labour,  but  only  the  mode  of  ascertaining  the 
value  of  his  labour.  [Willes  J.  Why  do  not  the  de- 
fendants agree  to  pay  5rf.  per  dozen  or  some  other  fixed 
sum,  and  say  nothing  about  deductions?  The  same 
question  was  put  by  Wightman  J.  in  Chawner  v.  Cm/w- 
mings  (a).]  It  would  be  difficult  to  make  an  adjustment 
by  an  average  on  the  items  deducted;  also  the  trade 
price  of  stockings  fluctuates,  but  the  price  for  the  use  of 
the  frame  is  fixed. 

Hayes  Seijt.  replied. 

Cur.  adv.  vult. 

Feb.  1.  There  being  a  difference  of  opinion  on  the 
Bench,  the  following  judgments  were  delivered. 

Keating  J.  In  this  case  the  plaintiff,  an  artificer,  in 
the  hosiery  trade  at  Nottingham,  sued  the  defendants, 
his  employers,  to  recover  an  amount  of  wages  alleged 
to  be  due ;  and,  in  answer  to  the  claim,  the  defendants 

(a)  8(?.  2?.  yii.aia 
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1862.  pleaded  never  indebted,  payment,  and  a  set-off  consist- 
Archer  i^g  of  certain  charges  against  the  plaintiff  for  the  rent 
JaLes.  ^^  frames  and  machines,  and  other  charges  of  a  similar 
character,  which  had  been  deducted  by  the  defendants 
on  the  weekly  settlement  of  accounts,  and  which,  if 
such  deductions  were  legal,  would  furnish  an  answer  to 
the  plaintiff ^8  claim. 

The  plaintiff  worked,  without  any  agreement  in  writing, 
at  the  manufactory  of  the  defendants,  in  making  heels  of 
stockings  at  7d.  a  dozen,  subject  to  a  deduction  of  cer- 
tain fixed  charges,  which  was  made  every  week  from  the 
amount  of  his  work,  taken  at  7rf.  per  dozen,  and  the 
balance  only  was  paid  to  him  in  cash.  These  chaises 
were — 

1.  Frame  rent  for  the  use  of  the  frames  with  which  he 
worked,  at  Is.  9d.  per  week. 

2.  Machine  rent,  at  4rf.  per  week. 

3.  For  the  standing  of  the  frames  and  machinery  in 
the  defendants'  manufactory,  3c?.  per  week. 

4.  Winding  the  material  with  which  he  worked,  at  1*. 
per  week. 

6.  Fines  for  irregular  attendance,  at  4^^.  a  quarter  of 
a  day  for  time  of  absence. 

6.  Gas  for  the  lighting  the  defendants'  factory,  at  4rf. 
per  week. 

7.  Fire  in  waiting-room. 

Amounting  to  about  3^.  9d.  fixed  charges,  the  fines 
varying  according  to  circumstances.  Whilst,  however, 
the  charges,  to  the  amount  of  3s.  9d,  per  week,  were 
fixed,  the  amount  of  work  performed  varied  according 
to  the  number  of  hours  during  which  his  masters  re- 
quired his  services. 

It  was  contended  by  the  plaintiff  that  these  deductions 
were  illegal,  as  being  within  the  prohibitions  contained 


V, 

Jamks. 
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in  Stat  1  &  2  ^r.  4  c.  37.,  commonly  called  The  Truck        i862. 
Act ;  and  I  am  of  opinion  he  is  right.  Ahohwl 

In  passing  the  statute  referred  to,  the  Legislature 
seems  to  have  considered  the  artificer  as  requiring  special 
protection  in  his  dealings  with  his  employers,  and  to  have 
thought  it  right,  therefore,  to  make  the  contracts  between 
these  parties  one  of  the  exceptions  to  the  general  rule, 
that  persons  should  be  allowed  to  make  their  own  con- 
tracts in  their  own  way.  The  particular  evU  intended 
to  be  remedied  (and  which,  notwithstanding  former  en- 
actments, still  prevailed)  was  the  truck  system,  or  pay- 
ment by  masters  of  their  men^s  wages  wholly  or  in  part 
with  goods — a  system  manifestly  to  the  disadvantage  of 
the  workman,  who  was,  practically,  forced  to  take  the 
goods  at  his  master's  valuation.  In  order  to  obviate 
this,  the  statute,  reciting  "  that  it  is  necessary  to  pro- 
hibit the  payment,  in  certain  trades,  of  wages  in  goods, 
or  otherwise  than  in  the  current  coin  of  the  realm,*'  by 
sect.  I,  enacts,  that  any  contract  by  which  the  whole  or 
any  part  of  the  wages  of  the  artificer  is  made  payable 
in  any  other  manner  than  in  the  current  coin  shall  be 
null  and  void.  Sect.  2  prohibits  the  insertion  in  any 
contract  of  any  provision  as  to  the  manner  in  which,  or 
the  person  with  whom,  any  part  of  the  wages  due  or  to 
become  due  shall  be  laid  out  or  expended.  Sect.  3  directs 
that  the  entire  amoimt  of  the  wages  earned  by  or  pay- 
able to  tlie  artificer  shall  be  actually  paid  to  him  in  the 
current  coin  of  the  realm,  and  not  otherwise,  and  that 
every  payment  of  or  in  respect  of  wages  by  the  delivery 
to  him  of  goods,  or  otherwise  than  in  the  current  coin, 
except  as  thereinafter  mentioned,  shall  be  illegal  and 
void.  Sect.  4  enables  the  artificer  to  recover  so  much 
of  the  wages  as  shall  not  have  been  actually  paid  to  him 


V. 

James. 
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1862.  ill  current  coin.  Sects.  5  and  6  prevent  the  master  re- 
j^^^^^^  covering  or  setting  off  the  amount  of  any  goods  &c. 
supplied  on  account  of  wages^  or  sold  at  any  shop  of 
the  master^  or  in  which  he  has  any  interest,  although 
the  wages  may  have  been  paid  in  current  coin.  The 
exceptions  referred  to  in  sect.  3  are  found  in  sect.  23, 
which  allows  a  supply  of  tools  &c.  to  persons  employed 
in  mining,  and  a  supply  of  other  things,  therein  enume- 
rated, under  certain  circumstances ;  also  providing  that 
a  stoppage  or  deduction  in  respect  of  such  may  be  made 
if  it  do  not  exceed  the  true  value  of  the  supply,  and  the 
contract  for  such  stoppage  or  deduction  be  in  writing, 
signed  by  the  artificer. 

The  statute,  therefore,  seems  most  distinctly  to  provide 
that  the  whole  of  the  wages  of  the  artificer's  labour  shall 
be  paid  to  him  in  current  coin,  and  not  otherwise,  with- 
out any  stoppage  or  deduction,  except  in  the  cases  and 
under  the  conditions  referred  to  in  sects.  23  and  24,  and 
except  he  freely  consents,  under  sect.  8,  to  the  substitu- 
tion of  bank  notes  for  such  current  coin.  These  enact- 
ments are  made  still  more  stringent  by  the  addition  of 
penal  clauses ;  and  what  shall  be  deemed  and  taken  to 
be  "  wages"  of  labour  is  declared,  by  sect.  25,  to  be 
"  any  money  or  other  thing  had  or  contracted  to  be  paid, 
deUvered,  or  given  as  a  recompence,  reward,  or  remu- 
neration for  any  labour  done  or  to  be  done,  whether 
within  a  certain  time  or  to  a  certain  amount,  or  for  a 
time  or  an  amount  uncertain." 

The  question,  therefore,  in  the  present  case,  seems 
shortly  to  be  this — was  any  "  other  thing"  than  money 
"  had"  by  the  workman,  and  "  given"  by  the  master, 
''as  a  recompence,  reward,  or  remuneration  for  any 
labour  done"  by  the  former  for  the  latter  ?     In  other 
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words,  were  the  benefits  represented  by  Ss.  9d, — viz.  1862. 
the  use  of  the  frame  and  machine,  fire,  light,  &c. —  archbe"' 
given  by  the  defendants  to  the  plaintifi*  in  exchange  for 
and  as  part  of  the  earnings  of  his  labour  or  not  ?  That 
they  were,  in  fact,  "  given''  by  the  master  to  the  work- 
man, and  '^had''  by  the  workman  from  the  master,  is  as 
imqaestionable  as  that  they  are  not  current  coin,  and 
were  not  given  for  nothing.  For  what,  then,  were  they 
given  except  for  the  labour  of  the  workman  ?  Clearly,  as  it 
seems  to  me,  for  nothing  else ;  the  workman  had  nothing 
else  to  give  for  them  but  his  labour,  and  gave  nothing 
else.  I  am,  therefore,  unable  to  perceive  how  it  can  be 
successfully  contended  that  the  plaintiflF  was  not  paid  his 
wages,  as  above  defined,  "  otherwise  than  in  money." 

That  he  was  not  paid  7d.  a  dozen  in  money  for  the 
stocking  heels  was  admitted ;  but  it  was  said  that  7d,  a 
dozen  did  not  represent  his  wages,  but  that  his  wages 
were  7d.  a  dozen  minus  a  proportionate  part  of  the  Ss.  9d., 
and  that  he  was  therefore  paid  his  wages  in  money.  But 
this  appears  to  me  to  be  another  way  of  saying  either 
that  the  benefits  represented  by  the  3*.  9c?.  were  not 
given  to  him  at  all,  or  that,  if  given  to  him,  it  was  not 
in  exchange  for  his  labour.  If  goods  had  been  supplied 
by  the  master  to  the  workman  to  the  amount  of  3^.  9d,, 
instead  of  the  use  of  goods  to  the  same  amount,  and 
deducted  from  the  7d.  per  dozen,  the  artificer  would  not 
have  been  more  or  less  paid  "  otherwise  than  in  current 
coin''  in  the  one  case  than  the  other ;  or  if  the  work- 
man had  contracted  with  a  third  person  to  supply  him 
with  the  things  supplied  by  the  master,  the  stocking 
heels  would  have  clearly  represented  the  value  of  7d,  a 
dozen,  and  he  would  have  been  paid  that  amount  in 
money;    how,  then,  can  the  stocking  heels  represent 
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1862.       1®^  labour  or  more,  according  as  the  workman  hires 
^^^^^^      the  implements  for  making  them  from  one  person  or 
▼•  from  another  ?     It  is  quite  true  that  if  S$.  9d.  be  a  fair 

price  for  the  hire  of  the  frame  and  machine,  fire,  light, 
&C.,  the  result  to  the  workman  would  be  the  same 
whether  he  hired  them  from  his  master  or  fi^m  a 
stranger,  just  as  if  he  had  been  supplied  at  a  fair  price  by 
his  master  with  goods,  which,  if  not  purchased  from  him, 
he  must  have  bought  from  a  stranger.  Yet  that  is  pre- 
cisely what  the  statute  forbids.  Suppose  the  workman  to 
make  for  his  master  only  six  dozen  and  a  half  of  stocking 
heels,  that  being  about  the  amount  which  would  repay 
the  35.  9d.  at  7d.  a  dozen,  what  does  the  master  pay  for 
them  ?  Does  he  pay  7d.  a  dozen,  3*.  9rf.,  or  does  he 
get  them  for  nothing?  There  seems  to  me  to  be  no 
mediimi.  But  the  workman  makes  another  six  dozen 
and  a  half;  for  them  he  gets  precisely  Ss.  9d.  Will  the 
last  35.  9d.  be  wa^es  and  the  first  not,  or  is  there  any 
other  difference,  except  that  the  last  is  paid  for  in  cur- 
rent coin,  and  the  first  "  otherwise  than  in  current  coin  ?" 
It  seems  to  me  there  is  none. 

The  defendants,  therefore,  have  paid  the  plaintifl^,  in 
exchange  for  his  labour,  otherwise  than  in  money ;  and 
such  is  declared  by  the  Act  to  be  illegal.  Whether 
rightly  or  wrongly  it  is  not  our  province  to  inquire  :  it 
is  sufficient  if  it  be  declared  clearly  and  distinctly.  The 
legislature  has  thought  the  payment  of  wages  by  masters 
to  their  workmen  of  a  particular  class,  wholly  or  in  part, 
in  goods  or  otherwise  than  in  money,  to  be  liable  to 
abuse,  and  therefore  undesirable ;  and  the  present  case 
furnishes  a  flagrant  example  of  the  precise  evil  intended 
to  be  remedied  by  the  statute,  viz.  the  giving  by  masters 
to  their  workmen,  in  exchange  for  their  labour,  wholly 
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or  in  part,  things  of  uncertain  value,  instead  of  money,  1862. 
the  value  of  which  is  certain.  Here,  by  the  contract,  Archer 
whilst  the  workman  is  forced  to  take  that  which  is  of 
uncertain  value,  in  exchange  for  his  labour,  and  to  take 
it  from  the  master  alone,  the  latter  reserves  to  himself 
the  power  of  determining  how  much  wages,  if  any,  the 
workman  shall  earn  beyond  the  precise  sum  necessary 
to  reimburse  himself  for  the  outlay  of  his  capital  in 
building,  lighting  and  heating  his  own  manufactory,  and 
providing  the  necessary  implements  for  use  therein.  A 
more  complete  instance  of  that  from  which  it  appears 
to  have  been  the  intention  of  the  Legislature  to  shield 
the  artificer,  it  seems  to  me  difficult  to  imagine. 

Sut  it  is  said  that  the  case  of  Chawner  v.  Cumminga  (a) 
has  already  sanctioned  this  species  of  contract,  and  de- 
cided it  not  to  be  a  violation  of  the  statute;  and  un- 
doubtedly (without,  for  the  present,  referring  to  the 
additional  number  of  items  of  deduction  we  find  in  the 
present  case,  probably  resulting  from  that  decision)  it 
does  appear  to  be  an  authority  to  the  extent  stated.  But 
I  apprehend  that,  sitting  in  a  Court  of  error,  we  are 
bound  to  look  at  the  case  before  us  unfettered  by  the 
authority  which  it  is  the  object  of  the  present  proceeding 
to  review ;  and,  humbly  conceiving  that  decision  not  to 
construe  the  statute  correctly,  I  have  been  unable  to 
convince  myself  that,  sitting  here,  I  ought  to  adhere  to 
it  The  judgment  of  the  Court  in  that  case  seems  to 
have  proceeded  upon  the  ground  that  the  earlier  sections 
of  the  statute  do  not  prohibit  any  deductions  whatever. 
"  It  is  to  be  observed''  (says  the  judgment,  p.  323)  "  that 
payment  otherwise  than  in  money  is  alone  prohibited. 
Deductions  or  charges  are  nowhere  mentioned  or  alluded 
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1862.        to  before  the  23d  section,  hereafter  to  be  considered. 
Aechbr  ~~  Then,  are  these  deductions  in  the  nature  of  payment  at 
Jajces        ^  ^     '*  seems  to  us  to  be  the  mode  of  calculating  the 
amount  of  wages,  and  nothing  more/' 

Now,  if  it  be  true  that  the  prohibitory  part  of  the 
statute  does  not  contemplate  stoppages  or  deductions, 
it  is  extremely  diflBlcult  to  see  why  the  Legislature  should 
have  enacted  the  23d  and  24th  sections  at  all — why,  if 
it  did  not  prohibit  any  stoppages,  it  should  yet  legalise 
some.  But  surely  it  is  scarcely  correct  to  say  that  the 
earlier  sections  do  not  mention  or  allude  to  stoppages  or 
deductions,  when  the  3rd  section  expressly  refers  to,  and 
in  effect  incorporates,  the  exceptions  afterwards  found  iu 
the  23d  and  24th,  the  words  of  sect.  3  being,  "and  every 
payment  made  to  any  such  artificer  by  his  employer,  of 
or  in  respect  of  any  such  wages,  by  the  delivering  to  him 
of  goods,  or  otherwise  than  in  the  current  coin  aforesaid, 
except  as  hereinafter  mentioned,  shall  be  and  is  hereby 
declared  illegal,  null,  and  void/'  And  it  would  have 
been  strange,  indeed,  if  it  were  otherwise,  for  the  truck 
system,  against  which  the  statute  was  confessedly  levelled, 
was  itself  a  system  of  stoppage  or  deduction.  Deduct 
so  much  for  supplies  and  pay  the  balance  in  cash,  con- 
stituted the  evil  the  statute  was  passed  to  remedy ;  nor 
is  it  easy  to  perceive  how  there  could  be  a  part  payment 
in  goods,  or  otherwise  than  in  the  current  coin,  without 
a  stoppage  or  deduction. 

That  the  deductions  legalised  by  sects.  23  and  24  are 
exceptions  upon  sects.  2,  3  and  4,  and  not  exclusively 
upon  sects.  5  and  6,  appears  to  me  to  be  clear,  inasmuch 
as  the  prohibitions  contained  in  the  latter  sections  are 
confined  to  the  set-off  and  sale  of  "  goods,  wares,  and 
merchandise''  only ;  whereas  the  deductions  legalised  by 
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sects.  23  and  24  extend  to  medical  attendance^  rent,  and        1863. 
the  costs  of  educating  the  artificer's  children.  archer 

I  quit«  agree  that  what  is  called  "frame  rent^^  in  this  jji'„. 
case  is  not  "  rent"  within  the  meaning  of  sect.  23 ;  but  . 
that  a  deduction  in  respect  of  such,  if  it  were  *^  rent/' 
could  be  made  without  a  contract  in  writing,  which  was 
also  laid  down  in  the  judgment  in  Cliawner  v.  Cum- 
mings  (a),  appears  to  me  not  to  be  in  accordance  with 
the  clear  words  of  the  statute. 

The  only  case  cited  in  the  argument  before  us,  as 
having  been  decided  upon  this  subject  since  Chawner  v. 
Cummings,  was  that  of  Bowers  v.  Lavekin  (6).  There  it 
was  conceded  that  the  deductions  were  illegal,  although 
some  of  them  were  not  clearly  within  the  23rd  section ; 
but  that  case  being  one  of  deductions  from  the  wages  of 
a  miner,  where  there  was  no  contract  in  writing,  the 
question  involved  in  tUe  present  case  was  not  discussed, 
the  only  contest  being  whether  the  collier  in  that  case 
was  au  artificer  within  the  Act.  But  although  not,  per- 
haps,  an  authority  upon  the  point  now  in  question,  the 
case  strongly  illustrates  the  anomaly  consequent  upon 
the  judgment  in  Chawner  v.  Cummings  (a),  namely,  that 
whilst  stoppages  within  the  23rd  section  are  illegal  if  not 
made  in  pursuance  of  a  written  contract  signed  by  the 
workman,  all  other  stoppages  are  legal  without  any  such 
formality.  The  price  of  implements  supplied  to  a  miner 
to  be  used  in  his  trade  can  only  be  deducted  when  that 
price  represents  their  true  value,  and  the  contract  is  in 
writing ;  but  it  would  appear  from  that  judgment  that 
the  price  of  the  use  of  implements  supplied  to  a  stocking 
knitter  to  be  used  in  his  trade,  as  well  as  gas -light,  fire, 

(a)  8  Q.  B.  311. 325,  (h)  eE.^B.  584. 
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1862.       &c.^  may  be  deducted  without  either  of  those  conditions 
~"AROHii~  ^eing  complied  with. 

Jaji  K8.  ^^  ^®  *^^®^  ^^®  learned  counsel  for  the  defendants  did 

not  put  the  case  of  his  clients  altogether  upon  the  ground 
taken  in  the  judgment  in  Chatoner  v.  Cumminga  (a).  He 
relied  not  so  much  upon  the  ai^ment^  that  if  these 
charges  were  stoppages  or  deductions  they  were  legale  not 
being  in  the  nature  of  payments,  as  that  they  were  not 
really  deductions  from  wages  at  all ;  in  other  words^  that 
the  defence  to  the  action  was  under  the  general  issue, 
rather  than  under  the  pica  of  set-off.  But  surely  it 
cannot  be  contended,  in  any  view^  that  the  stoppage  in 
respect  oi fines  can  be  made  available  otherwise  than  as  a 
set-off;  and  if  that  be  so,  by  what  reasonable  construction 
of  the  contract  can  the  deduction  for  fines  be  placed 
upon  a  different  footing  from  the  other  deductions  ? 

It  appears  to  me  that  the  contract  is  clearly  one  for 
stoppage  or  deduction  from  wages — a  ''contrivance''  (to 
use  the  words  of  the  25th  section  of  the  Act)  by  means 
of  which  the  master  makes  the  interest  of  his  capital 
a  first  charge  upon  the  labour  of  his  workman,  instead 
of  obtaining  it  from  the  consumer  in  the  price  of  the 
article  when  sold,  as  in  the  case  of  a  net  cash  payment 
of  wages ;  and  this,  together  with  the  additional  control 
which  the  master  obtains,  by  such  an  arrangement,  over 
the  earnings  of  the  workman,  may  probably  furnish  the 
answer  to  a  question  put  during  the  argument,  namely, 
if  2d.  per  dozen  fairly  represents  the  value  of  the  deduc- 
tions (and  the  case  does  not  find  otherwise),  why  do  not 
the  defendants  pay  hd.  per  dozen  net  like  other  masters  ? 
Our  attention  has  been  called  to  the  consequences  that 
may  result  from  our  decision  in  favour  of  the  plaintiff  in 

{a)  f^Q.  R.311. 
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this  case.     If  such  were  to  follow  upon  our  judgment,  it        1862. 
would  be  a  matter  rather  for  the  consideration  of  the       Archer 
Legislature  than  for  a  Court  of  law ;  and  it  seems  to  me        jAiiai. 
safer  to  construe  the  statute  without  reference  to  the 
inconvenience  resulting  from  our  upholding  or  refusing 
to  sanction  a  contract  like  the  present. 

In  my  opinion  the  plaintiff  is,  in  point  of  law,  entitled 
to  the  judgment  of  the  Court. 

I  have  to  state  that  my  Brothers  Williams  and  fVilles 
concur  in  this  judgment. 

Btles  J.  In  this  case  the  master  manufacturer  em- 
ployed the  artificer  to  make  stocking  heels  at  7d.  a  dozen. 
The  artificer  was  to  find  the  labour^  and  to  work  on  the 
master's  own  premises,  using  the  master's  frame. — The 
settlements  were  weekly.  The  amount  due  for  the 
artificer's  work  was  first  ascertained;  then  from  the 
sum  coming  to  the  artificer  was  deducted— 

(1.)  1*.  9d,  per  week  for  the  use  of  the  frame. 

(2.)  id.  per  week  for  the  use  of  another  machine^ 

(3.)  8dl  per  week  for  the  use  of  the  factory. 

(4.)  1*.  per  week  for  winding  the  yam. 

(5.)  Fines  at  the  rate  of  4irf.  per  quarter  of  a  day  for 
absence. 

(6.)  A  charge  for  gas. 

(7.)  A  deduction  for  firing. 

The  artificer  was  sometimes  employed,  and  sometimes 
Mot;  but  the  chaises,  with  the  exception  of  the  fines« 
were  fixed  and  uniform,  and  made  against  him  whatever 
the  amount  of  his  earnings :  so  that  the  fixed  charges 
might  equal  or  exceed  the  amount  to  be  received  by  the 
artificer  for  making  stocking  heels.  AVhen  he  came  for 
his  wages  he  might  have  to  pay,  instead  of  to  receive^ 

VOL.  lu  o  i).  &  lu 
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1862.  It  was  alleged  by  the  artificer  that  such  a  contract. 

Archer      and  all  settlements  of  account  under  it,  are  void  and 

James.       illegal  by  the  provisions  of  the  Truck  Act,  1  &  2  fF.  4 

c.  37.     Whether  they  are  so  invalidated  or  not  is  the 

question  before  us. 

An  inquiry  into  the  policy  of  the  Act,  for  the  purpose 
of  forming  or  expressing  an  opinion  whether  that  policy 
be  right  or  wrong,  is  no  part  of  our  duty ;  but  such  an 
inquiry  for  the  purpose  of  rightly  interpreting  the  Act 
and  giving  full  efl'ect  to  the  true  intention  of  the  Jj^is- 
lature,  is  legitimate  and  material. 

The  old  truck  enactments  are  very  numerous,  and 
date  irom  about  the  year  1464  (4  Edw.  4.).  They  were 
applied  first  to  one  branch  of  manufacture,  and  then  in 
succession  to  others,  as  experience  and  the  progress  of 
manufactures  dictated,  till  they  embraced  the  whole,  or 
nearly  the  whole,  of  the  manufactures  of  England.  They 
established  the  obligation,  and  produced,  or  at  least  for- 
tified the  custom,  of  uniformly  paying  the  whole  wages  of 
artificers  in  the  current  coin  of  the  realm.  They  were 
finally  collected  and  consolidated  into  one  Act  by  the 
statute  now  under  consideration,  1  &  2  fF.  4.  c.  37. 
They  were,  in  truth,  part  of  a  system  of  legislation  regu- 
lating the  relation  of  master  and  workman,  this  part  of 
it  being  in  favour  of  the  workman,  who,  as  an  individual, 
was  deemed  weaker  than  his  master,  and  therefore  liable 
to  oppression.  On  the  other  hand  existed  regulations 
in  favour  of  the  roaster,  and  against  the  workmen 
collectively,  who  in  the  aggregate  and  acting  in  combi- 
nation were  deemed  stronger  than  their  masters,  and 
likely  to  oppress,  notonly  their  employers,  but  individuals 
of  their  own  body.  These  were  the  laws  against  combi* 
nations  and  strikes.  The  laws  against  combinations 
have  been  swept  away,  except  in  certain  aggravated 
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cases^  with  what  success  it  is  no  part  of  our  business  to        1862. 
inquire;  but  the  Track  Act  still  remains,  and  while  it      archer 
remains  must  be  honestly  interpreted,  and  carried  out       j^^Eg 
according  to  its  true  meaning  and  spirit. 

Indeed,  the  Truck  Act,  when  passed,  was  a  practical 
deduction  from  a  principle,  still  more  general,  pervading 
more  or  less  all  systems  of  law  founded  on  expe- 
rience ;  that  is  to  say,  that  where  two  classes  of  persons 
are  dealing  together,  and  one  class  is,  generally  speaking, 
weaker  than  the  other,  and  liable  to  oppression,  either 
from  natural  or  accidental  causes,  the  law  should,  as  far 
as  possible,  redress  the  inequality,  by  protecting  the  weak 
against  the  strong.  On  this  principle  rests  the  protec- 
tion thrown  around  infants  and  persons  of  unsound  or 
weak  mind,  the  protection  afforded  even  by  the  common 
law  to  the  victims  of  fraud,  and  by  the  Court  of  Chancery 
at  this  day  to  heirs,  expectants,  and  sellers  of  reversions 
against  catching  and  unconscionable  bargains,  though 
entered  into  without  fraud,  and  by  persons  of  fall  age. 
No  doubt  all  such  legislation  or  judical  interposition  is 
in  many  cases  ineffectual.  But,  as  Lord  Hardtoicke  ob- 
served in  Earl  of  Chesterfield  v.  Janssen  (a),  "  I  cannot 
hold  that  to  be  vain  and  wild  which  the  law  of  all  countries 
and  all  wise  legislatures  have  endeavoured  at,  as  far  as 
possible; ....  happy,  if  they  could,  in  some  degree,  prevent 
it :  est  aliquid  prodire  tonus;''  to  which  it  may  be  added 
that  the  efficacy  of  such  provisions  must  not  be  estimated 
by  the  abuses  actually  remedied  so  much  as  by  the 
abuses  prevented  by  the  knowledge  that  such  is  the 
law.  So  viewed,  the  Track  Act  must  have  been 
deemed  by  the  L^islature  which  passed  it  a  higlily 
remedial  statute,  and  is,  therefore,  now,  as  I  admit,  not- 

{a)  2  res.  Sen.  125.  158. 
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18C2.       withstanding  the  penal  clauses^  to  be  construed  liberally, 
^j^^,^^^     so  as  to  advance  the  supposed  remedy  and  suppress  the 
supposed  mischief. 

The  motive  for  these  observations  has  been,  that  it 
may  not  be  supposed  that  the  conclusion  at  which  I  have 
arrived  was  reached  without  due  consideration  of  the 
policy  of  the  Truck  Act,  or  prompted  by  any  prejudice 
against  it. 

Our  decision  must,  as  it  appears  to  me,  mainly  depend 
on  the  meaning  of  the  word  "  wages"  as  used  in  the  Act. 
The  interpretation  clause  (sect.  25)  defines  the  word 
''  wages''  as  "  any  money  or  other  thing  had  or  contracted 
to  be  paid,  delivered,  or  given  as  a  recompense,  reward, 
or  remuneration  for  any  labour  done  or  to  be  done, 
whether  within  a  certain  time  or  to  a  certain  amount,  or 
for  a  time  or  au  amount  uncertain."  Any  remuneration, 
therefore,  for  the  labour  of  the  artificer,  whether  by  the 
day  or  by  the  piece,  is  wages.  Whatever  is  contracted 
to  be  paid  for  his  personal  labour  is  wages,  and  what  is 
more  than  that  is  not  wages. 

The  price  of  7d.  per  dozen  in  the  case  before  the 
Court  is  not  merely  wages  so  defined,  but  wages  plus 
an  addition  for  the  work  done  by  the  stocking  frame. 
Now,  inasmuch  as  the  frame  does  not  belong  to  the 
artificer,  he  is  obhged  to  hire  a  frame;  and  in  the  case 
imder  consideration,  instead  of  hiring  the  frame  of  a 
stranger,  the  artificer  hires  it  of  his  employer,  at  a  fixed 
rent  per  week.  The  work  of  the  frame  is  paid  for  by 
the  employer  to  the  artificer  as  part  of  the  7d.  per  dozen, 
according  to  the  quantity  of  work  done,  and  therefore  is 
a  fluctuating  sum ;  but  the  rent  of  the  frame  is  paid  by 
the  artificer  to  his  employer  according  to  time,  and  there- 
fore is  a  sum  certain.     Suppose  the  rent  of  the  frame 
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due  to  the  employer  and  the  compensation  for  the  work  1862. 
of  the  frame  due  to  the  artificer  were  calculated  on  the  auchke 
same  principle,  at  the  same  rate,  and  therefore  amounted  Jj^mks. 
to  the  same  sum— for  example,  suppose  the  rent  of  the 
frame  due  to  the  master  to  be  2d.  per  dozen,  and  the 
charge  by  the  artificer  for  the  work  done  by  the  frame 
to  be  also  2d.  per  dozen,  then,  the  deduction  being 
exactly  equal  to  the  addition,  it  would  clearly  appear, 
I  conceive,  that  the  2d.  per  dozen  deducted  for  the  use 
of  the  frame  did  not  come  out  of  wages.  But  in  the 
case  under  consideration,  as  the  rent  is  calculated  by 
time  and  the  compensation  for  the  use  of  the  frame 
by  the  piece  occasionally  the  hire  of  the  frame  paid 
by  the  artificer  may  be  more  than  the  compensation 
for  the  use  of  the  frame  received  by  the  artificer,  and 
the  excess  in  such  a  contingency  is  a  loss  to  the  artificer, 
exactly  as  it  would  have  been  if  he  had  hired  the  frame 
from  a  stranger.  But  then,  on  the  other  hand,  occasion- 
ally the  compensation  for  the  labour  of  the  frame  is  more 
than  the  rent  of  the  frame,  and  the  excess,  in  that  event, 
is  a  profit  to  the  artificer,  again  just  as  if  the  artificer 
had  hired  the  frame  of  a  stranger.  When  the  bargain 
is  a  fair  one,  these  contingencies  are  calculated  to 
balance  one  another.  There  seems  to  me,  therefore, 
nothing  in  such  a  bargain  necessarily  contrary  to  the 
Act  of  Parliament. 

It  is  objected  that  sect.  23,  which  is  a  declaratory 
enactment,  shews  that  wages  are  not  to  be  paid  or 
satisfied  by  a  set-off  for  such  things  as  fuel,  materials, 
tools,  implements,  hay,  com,  provender  for  a  horse,  and 
rent ;  which  deductions,  so  far  as  sect.  23  is  explanatory 
and  prohibitory,  are  mentioned  as  examples  of  what  has 
already  been  made  illegal  by  the  earlier  sections  of  the  Act; 
and  that  so  far  as  the  proviso  in  that  section  is  enabling. 
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1862.        that  proviso  does  not  apply  except  in  certain  cases^  e.  g. 
~~ARCHEa~  signed  contracts,  of  which  the  case  under  consideration 

I  admit  the  difficulty  which  arises  on  this  23d  section. 
I  do  not  think  it  is  answered  by  saying  merely  that  the 
balance  of  what  is  due,  after  stipulated  deductions,  are 
wages;  for  if  the  word  "wages"  were  to  be  understood 
as  the  net  amount  payable  after  subtracting  stipulated 
deductions,  nearly  the  whole  Act  would  be  frustrated. 
It  would  amount  to  no  more  than  this — that  the  balance, 
after  stipulated  deductions  of  any  sort,  shall  be  paid  in 
coin*  But  I  think  it  may  be  a  satisfactory  answer  to 
the  arguments  founded  on  the  23d  section,  that  deduc- 
tions are  admissible  if  they  really  come,  not  out  of  wages 
properly  so  called,  but  (as  in  this  case  they  do  come) 
out  of  previous  additions  to  those  wages. 

It  is  then  objected  that  this  arrangement  is  a  trans- 
parent artifice,  I  do  not  say  to  evade  (for  that,  if  prac- 
ticable, may  be  lawful),  but  indirectly  to  infringe  the 
statute.  It  may  be  remarked,  however,  that  the  practice 
does  not  appear  to  be  a  new  one,  and  probably  originated 
in  cases  where,  before  the  establishment  of  great  factories, 
the  artificer  worked  in  his  owa  dwelling,  and  in  such  a 
case  a  fixed  periodical  rent  for  the  frame  was  the  only 
security  possessed  by  the  employer  against  loss  to  him- 
self by  his  frame  being  improperly  employed  by  the 
artificer  to  do  other  people^s  work.  Besides,  I  think 
that  enough  does  not  appear  on  the  case  to  enable  us  to 
draw  the  conclusion  that  this  arrangement  is  a  mere 
artifice  to  contract  to  pay,  or  to  pay,  wages  otherwise 
than  in  the  current  coin  of  the  realm  (sects.  1, 3). 

The  observations  already  made  as  to  the  deduction 
for  the  rent  of  the  frame  appear  to  me  applicable  to  the 
deductions  for  the  other  machine,  for  the  use  of  the 
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fectory,  for  the  windings  for  the  gas,  and  for  the  firing.        i862. 
In  all  those  cases,  as  in  the  case  of  the  frame,  there  is,       archer^ 
first,  an  addition  to  the  wages  measured  by  the  piece, 
and  a  subsequent   deduction  generally  measured   by 
time. 

With  reject  to  the  fines  the  case  is  difierent.  The 
statute  is  very  obscure  on  the  question  whether  a  set- off 
be  allowable.  Sect.  23  seems  to  imply  that  a  set  off  is 
not  in  general  to  be  allowed.  On  the  other  hand  a  set- 
off is  not  prohibited  in  terms,  except  in  the  single  case 
of  a  set-off  for  goods  received  on  account  of  wages 
(sect.  5).  Looking  at  the  limited  character  of  that 
prohibition,  and  considering  that  this  deduction  may, 
perhaps,  be  treated  as  a  condition  in  the  original  contract 
making  a  portion  of  the  wages  to  depend  on  a  contin- 
gency, I  feel  great  difficulty  in  saying  that  it  is  prohibited. 
In  Chawner  v.  Cummings  (a)  a  fixed  deduction  of  Id.  in 
the  shilling  was  held  to  be  lawful,  and  to  be  but  a  mode 
of  calculating  wages. 

It  must  be  admitted,  however,  that  the  statute  is  very 
difficult  to  construe,  and  is  ambiguous  not  only  on  this 
question  of  fines,  but  also  on  the  other  question.  Yet, 
considering  that  the  statute  has  already  received,  in 
Chaumer  y.  Cummings  (a)  a  judicial  interpretation  six- 
teen years  ago ;  which  interpretation  has  been  acted  on 
ever  since,  and  that  thousands  of  contracts  and  settle- 
ments of  accounts  have  taken  place  on  the  faith  of  that 
interpretation ;  that  if  these  settlements  are  disturbed  an 
infinite  multitude  of  actions  will  be  brought,  and  many 
fines  become  payable  by  persons  who  have  trusted  the 
authorized  expounders  of  the  statute ;  I  think  this  is  a 
case  in  which  the  maxim  "  Stare  decisis^'  ought  to  apply 

{a)  SQ.  B.'Sil. 
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1862.        even  in  a  Court  of  error :  and  therefore  that  the  judg- 
Archer       naent  below  ought  to  be  affirmed. 


James. 


Bramwell  B.  In  this  case  we  have  to  ascertain  the 
meaning  of  an  Act  of  Parliament.  If  the  words  were 
plain^  it  would  be  irrelevant  to  inquire  as  to  the  object 
or  policy  of  the  Legislature — our  duty  would  be  simply 
to  declare  what  we  found  enacted.  But  there  is  a  doubt 
as  to  the  meaning  of  the  language,  in  order  to  solve 
which  it  is  proper  to  inquire  into  the  probable  object 
and  policy  of  the  statute.  It  may  be  compendiously 
stated  to  have  beeix  to  provide  for  payment  of  wages  in 
moneys  For  this  purpose  it  prohibits  agreements  for 
paying  wages  otherwise,  and  prohibits  so  paying  them 
when  a  money  payment  has  been  agreed  for.  To  insure 
obedience,  it  enables  the  artificer  to  repudiate  a  contract 
and  payment  contrary  to  its  provisions,  and,  however 
fairly  he  may  have  been  dealt  with,  to  enforce  payment 
in  such  case  over  again.  It  is  obvious  that  such  a  pro- 
vision is  open  to  two  most  important  objections.  Fii-st, 
it  interferes  with  that  freedom  of  contract  and  conduct 
which  is  universally  recognised  as  of  the  greatest  benefit 
Secondly,  it  enables  an  artificer  who  may  have  requested 
and  received  payment  otherwise  than  in  money,  and  who 
may  have  been  benefited  thereby,  and  most  justly  and 
kindly  treated,  to^commit  a  great  dishonesty  by  enforc- 
ing payment  again.  But,  great  as  these  objections  are, 
the  Legislature  has  thought  that  a  preponderatiDg 
benefit  was  to  be  got  by  encountering  them ;  and  it  may 
be  that  the  ignorance,  improvidence,  or  poverty  of  the 
working  classes,  as  they  are  called — that  is,  those  who 
work  for  wages — is  such  as  to  require  the  protection  the 
statute  has  provided  for  them.     But  in  order  to  see  to 
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what  that  protection  extends,  it  is  necessary  to  see  what        1862. 

are  the  mischiefs  to  be  guarded  against — the  mischiefs  of  """^Xkchbr 

what  is  called  the  truck  system.     They  seem  to  me  three,       ^^ 

the   first  two  being  in  principle  the  same;  first,  an 

employer  of  labour  may  engage  a  man  to  work  for  him, 

with  a  promise  of  apparently  fair  wages,  part  or  all  in 

goods,  and  then  cheat  him  by  giving  him  inferior  goods, 

or  goods  overcharged;  secondly,  he  may  engage  him 

with  a  promise  of  fair  wages,  and  then  cheat  him  in  the 

payment,  by  insisting  on  his  taking  goods  inferior  or 

oyercharged  as  before;  and,  thirdly,  he  may  supply  the 

man  with  goods  beyond  his  wages,  get  him  into  his  debt, 

and  then  have  an  injurious  control  over  him.     These  are 

the  misdiiefs  of  a  truck  system.     It  is  in  vain  to  say 

that  the  master  could  cheat  in  cases  where    money 

wages  were  agreed  for,  by  withholding  money  agreed  to 

be  paid,  and  that  the  law  would  redress  the  one  wrong  as 

readily  as  the  other.    The  answer  is,  that  such  a  cheat 

in  too  barefaced,  and  would  certainly  be  successfully 

resisted ;  while  more  or  less  of  inferiority  in  the  quality 

or  value  of  goods  might  be  endured,  or,  if  contested, 

^ould  give  rise  to  more  doubtful  inquiries.     Whether 

these  mischiefe  are  worth  the  remedy,  or  whether  the 

remedy  is  the  best  is  not  the  question.     If  it  were,  I, 

for  one,  should  desire  an  opportunity  of  ascertaining 

what  the  results  of  a  truck  system  had  been  before  I 

ventured  to  differ  from  those  who  had  considered  the 

matter  and  devised  this  enactment,  and  fi'om  the  high 

authorities  who  have  held  that  legislation  against  such 

a  system  is  *' perfectly  just  and  equitable.^'.    {Smith's 

Wealth  of  Nations,  book  1,  c  10.) 

But  I  believe  the  object  of  the  statute  was  that  which 
I  have  mentioned ;  and  certainly,  considering  the  objec- 
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1862.       tionfi  to  it^  it  ought  not  to  be  interpreted  loosely,  more 
AacHEii      especially  as  it  makes  an  infringement  of  its  provisions 
a  crime. 

I  now  turn  to  those  provisions.  The  Ist  section  pro- 
vides that  contracts  for  wages  (in  the  trades  enumerated) 
shall  be  made  payable  in  current  coin.  The  2nd  pro- 
hibits engagements  as  to  where  or  with  whom  wages 
shall  be  expended.  The  8rd  section  is,  that  wages  shall 
be  paid  in  coin.  The  4th  section  gives  the  artificer 
power  to  recover  whatever  has  not  been  paid  in  coin. 
The  fifth  prohibits  a  set-off.  The  6th  a  cross  action. 
The  other  sections  may  be  called  auxiliarr,  with  certain 
exceptions  which  I  shall  have  to  notice. 

The  &cts  in  this  case  are — That  the  defendants  are 
hosiery  manufacturers,  having  a  &ctory,  in  which  are 
stocking-frames,  and  which  of  course  is  lighted  and 
warmed  by  them.  They  find  the  material,  and  the 
artificer,  a  frame- work  knitter,  makes  the  article.  In 
this  case  the  plaintiff  made  stocking  heels,  using  these 
machines  in  this  factory.  The  sum  to  be  paid  him  was 
ascertained  thus  : — A  sum  was  arrived  at  by  putting  7d. 
a  dozen  for  all  the  heels  he  had  made  in  a  week,  and 
from  that  sum  was  deducted  about  Ss.  9if.,  and  what  are 
called  fines,  4i\d,  a  quarter  of  a  day  when  the  artificer 
does  not  attend.  The  way  this  3^.  9if.  is  made  up  is^ 
that  so  much  is  put  down  for  the  iise  of  the  machines  of 
the  defendants;  so  much  for  the  room  in  which  they 
are;  so  much  because  the  yarn  has  been  wound,  without 
which  it  cannot  be  worked ;  so  much  for  light  and  fire. 
I  have  mentioned  how  this  3«.  9d.  is  arrived  at,  but  to 
my  mind  it  is  wholly  immaterial.  The  parties  arrive  at 
that  figure  by  a  particular  process,  and  each  agrees  to  it 
for  particular  (and  probably  the  same)  reasons  satisfsu^ 
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tory  to  himself;  but  they  might  arrive  at  it  for  diflferent  1862. 
reasons^  or  for  no  reason^  and  simply  fix  it  at  an  arbitrary  a&oher 
sum.  It  may  be  as  well  to  remark,  however,  that  the  Jambb. 
origin  and  reason  of  it  is  this — that  formerly  the  artificer 
was  paid  Id.  per  dozen  heels,  but  he  then  found,  either 
as  his  own  or  by  hiring,  the  machines,  worked  them  in 
his  own  house,  for  which  of  course  he  paid,  with  his  own 
fire  and  lights,  at  his  own  cost.  I  believe  the  chaise  for 
the  winding  has  some  simUar  origin.  Of  course  fines 
are  necessary,  or  not  unreasonable,  to  prevent  loss  by 
the  machines  not  being  used.  The  origin  of  this  appa- 
rently inconvenient  arrangement  is,  probably,  that  the 
master  and  artificer  could  not  agree  on  the  sum  to  be 
paid  net  per  dozen,  while  they  could  agree  on  what  was 
a  fair  equivalent  for  the  workman  having  the  machines, 
room,  fire,  light,  &;c.,  found  for  him,  instead  of  finding 
them  himsel£  Some  masters  and  men,  however,  agree 
at  5^.  per  dozen  net.  The  only  other  matter  to  observe 
is,  that  the  3^.  9if.  is  fixed  per  week,  while  the  quantity 
of  work  done  by  the  artificer  may  vary  according  to  his 
industry  or  health,  or  other  causes,  and  also  according 
to  the  quantity  of  work  the  master  may  think  fit  to 
give  him. 

Now,  it  is  obvious  to  my  mind  that  this  is  not  within 
any  of  the  mischiefs  I  have  specified.  The  artificer  does 
not  agree  to  take  goods  in  payment  of  wages;  nor, 
having  agreed  for  money,  is  made  to  take  goods ;  nor 
can  he  get  into  debt  to  his  master  by  spending  more 
than  his  wages.  I  suppose,  indeed,  he  would  be  liable 
if  he  did  not  make  as  many  heels  as,  at  Id.  a  dozen,  came 
to  3«.  9if. ;  but  that  is  not  by  spending  more  than  he 
earns,  but  by  not  earning. 

If  the  case  is  within  the  statute,  within  which  pro- 
vision is  it?     Not  that  in  the  1st  section— it  says,  that 
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1862.  in  all  contracts  the  wages  shall  be  made  payable  in  coin 
Archeb      only ;  and,  if  made  payable  in  any  manner  other  than  in 

James.  <^^^f  the  contract  shall  be  void.  Can  it  be  said  that 
whatever  is  to  be  paid  here  is  not  to  be  paid  in  coin? 
Can  it  be  said  anything  is  payable  in  another  manner? 
Is  this  35.  9d.  a  payment,  or  any  one  of  its  items?  Im- 
possible. Then  the  case  certainly  is  not  within  sect.  2. 
Then,  is  it  within  sect.  3?  That  says,  "'The  entire 
amount  of  the  wages  earned  by  or  payable  to  such  arti- 
ficer, &a,  shall  be  actually  paid  to  such  artificer  in  current 
coin.'*  Has  the  artificer  earned  any  more  wages  ?  Are 
any  more  payable  to  him  than  the  sum  arrived  at  after 
allowing  the  3s.  9d.  and  fines?  I  say,  clearly. not.  The 
question  reduces  itself  to  this — what  are  his  wages  ?  The 
7d,  a  dozen  ?  or  7d.  a  dozen  less  8*.  9c/.  ?  To  my  mind, 
clearly  the  latter.  Can  it  be  said  his  wages  are  2dL  a 
dozen  more  than  the  man  who  is  being  paid  the  5dL 
without  any  deduction?  Can  it  be  supposed  that,  if 
there  were  no  Truck  Act,  and  no  statute  of  set-ofi^,  he 
could  recover  7d.  a  dozen  ?  I  ask,  as  I  asked  on  the 
argument,  suppose  they  fixed  3^.  9d,  arbitrarily,  without 
giving  a  reason  for  it,  is  that  within  this  statute?  If  I 
agree  with  a  man  that  he  shall  work  for  me  at  certain 
rates,  first  allowing  in  my  favour  55.,  is  that  an  agree- 
ment to  pay  him  a  sum  and  part  of  it  in  that  55.? 
Fiuther:  sect.  5  prohibits  a  set-ofi^,  in  an  action  to 
recover  wages,  '*  by  reason  or  in  respect  of  any  goods, 
wares,  or  merchandise  had  or  received  by  the  plaintiff  as 
or  on  account  of  his  wages  or  in  reward  for  his  labour,  or 
by  reason  or  in  respect  of  any  goods,  wares,  or  merchan- 
'  disc  sold,  delivered,  or  supplied  to  such  artificer  at  any 
.  shop  or  warehouse  kept  by  or  belonging  to  such  em- 
ployer." Obviously  this  means  goods  the  property  in 
which  has  been  transferred  to  the  artificer.     It  is  im- 
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possible  to  say  in  this  case  that  goods  have  been  "  sold,        2862. 
delivered,  or  supplied  at  any  shop  or  warehouse"  to  the 
plaintiff,  within  the  meaning  of  that  section.     The  same 
remark  applies  to  the  next  section.    Sect.  8  is  necessary 
in  consequence  of  sect.  3. 

But  it  is  said  sect.  23  shews  that  this  case  is  within 
the  statute.     First,  this  statute,  which  makes  the  doing 
of  what  it  prohibits  a  misdemeanor  (sect.  9),  ought  not 
to  be  extended  by  implication.    But  it  seems  to  me  that 
this  section  shews  the  present  case  is  not  within  the 
statute.   It  enacts  that  it  shall  not  prevent  the  employer 
supplying  the  artificer  with  medicine,  or  fuel,  or  mate- 
rials, tools,  or  implements,  to  be  by  such  artificer  em- 
ployed in  his  trade,  if  such  artificer  be  employed  in 
mining.     Now,  such  a  case  would  have  been  within  the 
letter,  but  not  the  spirit,  of  the  statute ;  therefore  it  was 
excepted  by  this  section.     The  miner  requires  tools  and 
lights;  the  best  for  both  master  and  artificer  is  that  the 
latter  should  be  at  the  expense  of  them ; — it  insures  an 
economical  use  of  them  by  him.     If  his  master  sold  him 
those  tools,  as  is  also  convenient,  it  would  be  within  the 
letter  of  the  Act.     His  wages  are  fixed  at  a  certain 
amount ;  to  earn  them  he  must,  indeed,  buy  tools ;  but 
he  acquires  the  property  in  them,  may  sell  them  if  he 
likes,  may  use  them  when  much  worn,  or  throw  them 
aside  when  little  worn ;  their  goodness  and  condition  he 
alone  is  interested  in.     It  is  true,  he  cannot  earn  his 
wages  without  them,  neither  can  he  without  his  clothes 
and  his  food;  but  they  are  not,  any  more  than  those 
articles,  a  fixed  sum,  as  here,  to  be  taken  into  account 
in  estimating  his  wages.    He  is  at  the  risk  of  them,  and 
their  cost  to  him  will  vary  according  to  his  care  and 
prudence,  like  the  cost  of  his  clothes  and  food.     They 
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1862.        are  therefore  within  the  words  of  the  Act,  but,  not  being 
AsicnmBL      within  the  mischief  to  be  prevented  by  it,  are  excepted 

Jambs.  ^^  ^^^  provisions.  But  suppose  the  miner  and  master 
agreed  it  would  be  better  that  the  latter  should  find  the 
materials  and  tools  at  his  own  risk,  and  suppose  they 
could  not  agree  what  piece  wages  should  be  paid,  but 
that  they  could  agree  that,  one  week  with  another,  a  fair 
sum  for  candles  and  tools  was  1^.  more  when  the  miner 
was  diligent,  less  when  he  was  not ;  and  suppose,  there- 
fore, they  agreed  to  continue  the  old  piece  work  prices, 
but  start  with  1«.  against  the  miner — that  is  the  present 
case — would  it  be  within  the  Act?  I  say,  no.  If  it  would, 
it  certainly  would  not  be  within  sect.  23,  as  no  materials 
or  tools  would  have  been  supplied  to  the  miner,  which 
means  that  the  property  has  passed.  The  medicine 
supplied  does  not  mean  lent  or  given,  to  be  returned, 
neither  is  that  the  meaning  of  the  word  as  to  the  tools. 
The  same  reason  applies  to  the  provision  as  to  hay,  &o. 
An  agreement  to  pay  wages  by  allowing  the  occu]iation 
of  a  tenement  at  so  much  r^it  would  be  within  the 
letter  of  sect.  1,  but  not  within  its  spirit,  and  is  therefore 
excepted.     So  of  the  rest  of  that  section. 

But  sect  25  is  referred  to, which  defines  "wages,"  for 
the  purposes  of  the  Act,  to  be,  "  any  money  or  other 
thing  had,  or  contracted  to  be  paid,  delivered,  or  given 
as  a  recompense,  reward,  or  remimeration  for  any  labour 
done  or  to  be  done ;"  and  it  is  asked,  were  the  benefits 
represented  by  3s.  9d.,  viz.,  the  use  of  the  frame  and 
machine,  fire,  light,  &c.,  given  by  the  defendants  to  the 
plaintiff  in  exchange  for,  and  as  part  of,  the  earnings  of 
his  labour  or  not  ?  And  it  is  contended  that  they  were 
given  by  the  master  to  the  workman,  and  had  by  the 
workman  from  the  master;  that  they  were  not  given  for 
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nothing,  and  so  were  given  for  the  labour,  the  wortman  1862. 
having  nothing  else  to  give,  and  giving  nothing  else.  If  archer 
I  am  right  in  my  opinion,  though  I  may  not  be  able  to 
detect  itj  a  fallacy  lurks  in  this  ailment. 

I  think  I  can  shew  what  that  fallacy  is ;  but,  before 
doing  80, 1  think  I  can  demonstrate  it  is  there.  Suppose 
two  men  work  for  the  same  employer,  in  the  same  fac* 
tory,  having  equally  "  the  use  of  a  firame,  machine,  fire, 
light,"  &c.  One,  A.,  works  on  the  terms  on  which  the 
plaintiff  worked;  the  other,  B.,  on  the  terms  of  being 
paid  5c?.  per  dozen.  Suppose  each  makes  twenty-two 
dozen  and  a  half  heels  in  a  week,  each  will  be  paid 
9#.  ^\d.  for  his  work  at  the  end  of  it.  Now,  has  the 
employer  given  ^^the  use  of  a  frame,  machine,  fire, 
light,''  &c,  to  A.  more  than  he  has  given  it  to  B.,  so  as 
to  be  within  the  Truck  Act?  Impossible;  for,  if  so, 
eveiy  master  who  found  any  tool,  or  machine,  or  room 
for  his  workman  would  be  within  that  Act.  I  believe 
carpenters  always  find  their  own  tools,  which  are  expen- 
sive in  the  first  instance,  and  require  renewals  and 
sharpening.  Suppose  a  master  employed  a  carpenter, 
who  found  his  own  tools,  at  5^.  a  day,  and  another,  whom 
he  supplied  with  tools,  at  45.  Gcf.  a  day,  would  either, 
and,  if  so,  which,  be  within  the  Truck  Act  ?  I  do  not 
know  how  the  fact  is,  but  suppose  a  journeyman  tailor, 
who  worked  away  from  his  master's  workshop,  got 
greater  wages  than  one  who  worked  at  it,  on  account  of 
his  not  occupying  room,  &c.,  would  that  be  within  the 
Act?    It  cannot  be. 

I  say,  then,  some  fallacy  lurks  in  this  argument ;  what 
it  is  I  will  attempt  to  point  out.  Pure  wages  are  the 
price  of  labour  alone — simple  labour.  As  soon  as  a  tool 
is  used,  capital  is  used,  and  if  the  tools  are  the  labourer's. 
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1862.  Le  is  a  capitalist,  and  part  of  wliat  he  receives  is  the 
Archbb  profit  of  his  capitaL  {Ricardo's  Principks  of.  Political 
James  Economy,  c.l,  «.  3.)  This  may  be  made  plain,  I  think.  If  I 
employ  a  man  to  thresh  my  wheat  at  so  much  a  quarter, 
and  he  threshed  it  with  a  flail,  what  he  receives  would 
be  called  ^^  wages,''  the  value  of  the  use  of  the  flail  being 
inappreciable  in  the  sum  he  charges.  But  if  he  used  a 
threshing  machine  and  steam  engine,  what  he  receives 
would  not  be  called  '*  wages,"  but  the  hire  of  the 
machine  and  engine,  with  men  to  attend  and  work 
them.  Now,  let  me  not  be  misunderstood.  I  do  not . 
say  that  what  the  man  with  the  flail  receives,  nor  what 
the  carpenter  with  his  tools  receives,  nor  what  the 
working  hosier  who  finds  the  frame  and  machine,  fire, 
light,  &c ,  receives,  are  not  properly  called  "wages,"  and 
wages  within  the  Truck  Act.  They  are ;  the  labour  is 
the  principal  thing,  and  the  flail,  the  tools,  "  the  frame 
and  machine,  fire,  light,"  &X!.,  so  subordinate  and  ancil- 
lary that  the  total  price  is  properly  called  "  wages."  On 
the  other  hand,  the  tool  or  machine  may  be  so  much  the 
principal  thing,  and  the  labour  so  subordinate  and  ancil- 
lary that  '* wages"  would  be  an  incorrect  term  to  use  to 
describe  the  total  price.  Nor  am  I  proposing  to  draw 
any  line  where  "wages"  would  cease  to  be  the  right 
word,  but  only  to  shew  that  there  is  a  case  where  the 
machine  or  tool  is  so  the  principal  ingredient  that  the 
payment  is  principally  on  account  of  it ;  and,  therefore, 
where  the  use  of  the  machine  or  tool  is  of  appreciable 
value,  part  of  the  payment  to  the  labourer  must  be  in 
respect  of  it ;  so  that,  when  the  working  man  finds  his  own 
"frame  and  machine,  fire,  light,"  &c.,  part  of  his  "wages" 
is,  in  reality,  a  compensation  for  the  use  of  them ;  when 
he  does  not  find  them,  he  is  in  no  sense  paid  for  them* 
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The  man  who  works  at  5d,  a  dozen  is  not^  neither  is  l$G2. 
the  man  who  works  at  7d.  a  dozen^  with  a  fixed  deduc- 
tion of  3#.  9d.  for  the  use  of  the  frame  and  machine, 
fire,  light,  &c.  They  are  not  given  to  him,  I  submit, 
any  more  than  the  tailor's  shop  is  given  to  the  journey- 
man ;  any  more  than  the  tools  in  the  case  I  have  sup- 
posed are  given  to  the  carpenter;  nor  any  more  than  a 
ship  is  given  to  sailors,  who  receive  wages ;  nor  are  they, 
to  my  mind,  in  any  sense  the  remimeration,  recompense, 
or  reward  of  his  labour :  they  are  things  furnished  to 
him  to  labour  with. 

This  reasoning  also  seems  to  me  to  answer  the  argu- 
ment, that  if  the  workman  has  contracted  with  a  third 
person  to  supply  him  with  the  things  supplied  by  the 
master,  the  stocking  heels  would  have  clearly  represented 
a  value  of  7(L  a  dozen;  so  they  would,  and  so  they  do 
when  they  are  made  by  the  man  who  makes  at  6d.  a 
dozen,  with  no  fixed  deduction  of  Ss,  9d,y  because  they 
represent  the  value  of  the  labour  and  the  value  of  the 
use  of  the  tools;  and,  therefore,  the  question.  Can  the 
stocking  heels  represent  less  labour  only,  or  more, 
according  as  the  workman  hires  the  implements  for 
making  them  from  one  person  or  another  ?  may  be 
safely  answered.  No ;  nor  do  they  represent  less  com- 
pensation for  the  use  of  the  frame  and  machine,  fire, 
light,  &c.,  in  the  one  case  than  in  the  other. 

Again :  it  is  said,  suppose  the  workman  makes  for  his 
master  only  six  dozen  and  a  half  heels  in  a  week,  what 
does  the  master  pay  for  them  ?  Sevenpence  a  dozen,  or 
does  he  get  them  for  nothing  ?  I  say  neither ;  and  if 
he  makes  another  six  dozen  and  a  half,  and  gets  pre- 
cisely 3*.  9d.,  will  the  last  3^.  9d.  be  wages,  and  the  first 
not,  or  is  there  any  other  difference,  except  that  the  last 
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1862.        is  paid  for  in  current  coin,  and  tlie  other  otherwise  than 
j^^j^ugj^       in  current  coin  ?      I  say  that  there  is  no  first  or  bust 

J  ^'  Ss,  9d.    Why  cannot  the  man  who  works  at  5dL  a  dozen 

say  the  same  thing — thus,  "  I  make  twenty-two  dozen 
and  a  half  a  week ;  my  master  supplies  me  with  frame 
and  machine,  fire,  light,  &c.  Does  he  do  so  for  nothing, 
or  do  I  pay  for  them?  Not  for  nothing ;  therefore  I  pay 
for  them  ;  but  if  so,  I  pay  for  them  in  labour,  and  labour 
only.  How  much?  Why,  their  value,  3^.  9d.  a  week; 
that  is  to  say,  I  make  six  dozen  and  a  half  a  week  really 
in  payment  for  the  frame  and  machine,  fire,  light, 
&C. ;  or  I  am  paid  for  them  by  the  supply  of  the 
frame  and  machine,  fire,  light,  &c.  I  therefore  am 
only  paid  in  money  for  the  residue,  sixteen  dozen,  and  I 
receive  9*.  4Jd.  I  receive  for  the  last  sixteen  dozen  I 
make  7d.  a  dozen ;  and  my  case,  therefore,  is  the  same 
as  the  plaintijQf's,  and  within  the  Truck  Act/' 

Again :  could  the  defendants,  in  this  case,  in  calcu- 
lating the  cost  of  the  stocking  heels,  say  that  the  first  six 
dozen  and  a  half  had  cost  them  nothing  for  labour,  but 
only  the  use  of  the  frame  and  machine,  fire,  light,  &a, 
and  the  last  sixteen  dozen  had  cost  them  only  labour, 
and  nothing  for  their  frame  and  machine,  fire,  light, 
&c.  ?  That  cannot  be.  Take  the  case  of  two  carpen- 
ters— one.  A.,  finds  his  tools,  and  is  paid  3^.  a  day ;  the 
other,  B,,  has  them  found  by  the  master,  and  is  paid 
2s.  6d,  a  day ;  at  the  end  of  the  week  A.  is  paid  18^, 
B.  is  paid  15^.  Has  £•  worked  one  day  for  nothing,  or 
been  paid  for  it  by  the  use  of  the  tools?  I  say  neither. 
If  not,  would  it  make  any  difierence  that  they  were  paid 
piece-work  instead  of  day-work,  and  at  the  end  of  the 
week  received,  as  before,  ISs.  and  15*.  respectively? 
Again,  I  say,  na     If  not,  would  it  make  any  difierence 
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that  B.  was  to  be  paid  piece-work  at  the  same  rate  as         1862. 
A.,  with  a  fixed  deduction  of  3*.  per  week  because  the       Abcuer 
tools  were  furnished  him?     I  cannot  think  it  would.        James. 
That  is  this  case. 

In  truths  the  contract  in  its  entirety  between  the 
parties  must  be  looked  at.  The  whole  of  the  agreement 
of  the  master  is  the  consideration  for  the  whole  of  the 
agreement  of  the  workman.  The  master  is  content  to 
find  the  frame  and  machine,  fire,  light,  &c.,  and  let  7d, 
per  dozen  be  taken  as  the  price,  if  the  workman  is 
content  to  start  with  a  fixed  deduction  of  3*.  9^.  The 
workman  is  content  to  start  with  that  fixed  deduction 
if  the  master  will  find  the  frame  and  machine,  fire,  light, 
&c.,  and  let  7d.  a  dozen  be  taken  as  the  price.  And,  in 
truth,  neither  the  first  six  dozen  and  a  half  is  paid  for 
by  the  use  of  the  frame  and  machine,  fire,  light,  &c., 
any  more  than  the  second  or  any  other  six  dozen  and 
a  half.  It  might  equally  well  be  said  by  the  plaintiff*, 
irhen  he  makes  twenty-two  dozen  and  a  half  a  week — 
that  is,  three  dozen  and  three  quarters  daily — and  re- 
ceives at  the  end  of  the  week  13*.  Ijrf.  less  3^.  9rf.,  "I 
have  earned  a  sixth  of  13^.  lid.,  that  is,  2*.  Z^d.  each 
day,  but  I  have  been  paid  only  1^.  6|6?.  a  day,  which,  at 
the  rate  of  7d.  a  dozen,  shews  that  I  have  been  paid  in 
money  for  about  two  dozen  five-eighths  only,  at  7d,  a 
dozen ;  therefore  I  have  made  my  first  one  dozen  and 
one-eighth  heels  daily  for  nothing,  imless  paid  by  the  use 
of  the  frame  and  machine,  fire,  light,  &c. ;"  or  he  might 
go  farther,  and  say,  "  I  work  twelve  hours  a  day,  there- 
fore I  am  paid  nothing  for  the  first  heel  and  one- eighth 
in  each  hour,  unless  by  the  use  of  the  frame  and  machine, 
fire,  light,  &c."  In  truth,  no  one  part  of  his  work 
is  paid  in  a  way  difierent  to  any  other.     If  he  makes 
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18G2.  six  dozen  and  a  half  only  in  the  week,  and  so  at  the  end 
Archer  receives  nothing,  I  say  that  the  master  does  not  pay  Id. 
3AUKB.  a  dozen  for  them,  nor  does  he  get  them  for  nothing. 
He  has  given  to  the  workman  the  right  to  chai^  7d,  a 
dozen  for  all  he  makes  beyond,  and  it  might  as  well 
be  said  that  the  workman  had  the  frame  and  machine, 
fire,  light,  &c.,  given  to  him  for  nothing  as  to  all  the 
heels  made  after  the  first  six  dozen  and  a  hal£  If  the 
workman  docs  not  avail  himself  of  the  right  by  making 
more,  he  has  not  the  less  had  it.  Suppose,  by  great 
skill  and  diligence,  he  made  thirty  dozen  a  week,  is  he 
not  better  off  than  the  man  paid  at  5d.  a  dozen? 
Why  ?  By  having  used  the  right.  It  is  true  that  the 
quantity  of  work  to  be  given  is  at  the  option  of  the 
master ;  but  it  is  not  contended  that  if  the  master  con- 
tracted to  give  as  much  as  the  workman  could  do,  the 
case  would  not  be  within  the  Act,  but  is  because  he 
does  not  so  contract.  That  makes  no  difference  in  the 
question. 

I  think  this  answers  the  arguments  I  have  referred 
to,  but  I  protest  against  those  being  taken  to  be  real 
groiinds  because  I  cannot  answer  them;  and  I  call 
attention  to  arguments  in  favour  of  the  defendants  which 
have  received  no  answer,  viz.,  that  whatever  can  be 
argued  of  this  case  could  equally  be  said  of  the  man 
who  works  at  5d.  a  dozen,  and  that  though  the  3*.  9rf. 
is  arrived  at  in  a  particular  way,  the  reasons  in  the  minds 
of  the  master  and  workman  may  be  entirely  different; 
and  there  is  no  difference  in  principle  between  this  case 
and  one  where  3^.  9rf.  had  been  fixed  arbitrarily,  and 
without  reference  to  any  basis  of  calculation,  save  that 
7d.  a  dozen,  less  3*.  9rf.,  was  a  fair  price. 
I  am  therefore  of  opinion  that  this  case  is  neither 
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vithin  the  letter  nor  spirit  of  the  Act,  and  that  there        18G2. 
are  collateral  guides  in  the  statute  to  the  same  con-       ^^^^^^ 
elusion. 

Independently  of  that,  there  is  the  case  of  Chawner 
V.  Cummings  (a),  decided  now  more  than  fifteen  years 
aga  Since  that  decision  the  practice  described  in  this 
case  has  been  adopted  in  the  three  great  counties  of  the 
trade,  though  not  uniformly.  In  Dalhij  v.  The  India 
and  London  Life  Assurance  Company  (i),  the  Court  of 
Common  Pleas,  speaking  of  a  case  cited,  say,  "  Though 
we  are  quite  satisfied  that  it  was  founded  on  a  mistaken 
analogy,  and  wrong,  we  should  hesitate  to  overrule  it, 
though  sitting  in  a  Court  of  error,  if  it  had  been  con- 
stantly approved  and  followed,  and  not  questioned, 
though  many  opportunities  had  been  offered  to  question 
it.''  They  proceed  to  say  that  it  has  not  been  acted 
on,  but  disregarded,  and  they  overrule  it.  Apply  those 
remarks  to  this  case.  The  Court  was  satisfied  the  de-  * 
dsion  was  wrong,  yet  they  would  hesitate  to  overrule 
it  if  acted  on.  Can  this  Court  be  satisfied  Chawner  v. 
Cummings  {a)  is  wrong?  As  to  being  acted  upon,  it 
has  been  so  to  an  extent  that  makes  the  consequences 
of  reversing  it  frightful  to  contemplate.  The  litigation 
will  be  enormous ;  the  temptation  to  fraudulent  claims 
by  artificers  who  have  no  real  cause  of  complaint  against 
their  masters,  but  who  can  bring  their  cases  within  the 
present,  will  be  irresistible  and  most  mischievous ;  and 
persons  who  have  acted  with  perfect  honesty  and  fair- 
ness, trusting  to  that  decision,  will  find  themselves,  by 
its  reversal,  turned  into  criminals,  subject  to  indictment 
(sect  9),  and   liable  to  the  oppression  and  extortion 

(a)  8  C.  B.  311.  {h)  15  C.  B.  305.  392. 
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1862.        consequent  thereon.     If  ever  there  was  a  case  in  which 
^^^j^ggj^      it  was  better  to  persist  in  a  wrong  construction  of  a 
^•^^        statute  (if  this  has  been  wrongly  construed,  which  I 
deny),  this  is  the  case. 

For  these  reasons  I  think  the  judgment  should  he 
aflSrmed.  I  am  not,  that  I  am  aware  of,  influenced  by 
any  prejudice  against  the  policy  of  the  statute,  nor  by 
any  love  for  the  character  of  a  truck  master.  I  think 
every  right-minded  man  would  wish  the  artificer  to  have 
his  wages  in  the  way  they  are  most  useful  to  him,  viz, 
in  coin,  to  do  freely  with  them  as  he  pleases;  and 
though  it  may  sometimes  be  beneficial  that  the  master 
should  keep  a  shop  at  which  the  artificer  can  be  supplied, 
every  reflecting  person  will  see  that  is  so  liable  to  abuse 
that  it  may  be  better  no  one  should  be  permitted  to  do 
it  Nor  have  I  any  prejudice  in  favour  of  the  practice 
stated  in  this  case.  I  think  that  the  3^.  9d.  being  fixed, 
though  the  work  given  to  the  artificer  varies  at  the 
pleasure  of  the  master,  is  very  objectionable.  I  do  not 
suppose,  with  my  brother  Hayes,  there  is  any  con- 
trivance by  which  the  wages  of  a  particular  trade  can 
be  permanently  depressed  below  their  natural  price^ 
but  such  an  arrangement  gives  a  power  to  harass  and 
oppress,  and  practically  de&aud,  mischievous  in  itself, 
and  which,  I  think,  no  well  disposed  person  would  desire 
to  possess. 

Pollock  C.  B.  This  action  is  brought,  under  the 
1  &2  fF.4i.  c.  37.,  to  recover  wages  alleged  to  be  unpaid 
in  coin,  and  to  have  been  stopped  or  deducted  by  reason 
of  a  claim  of  the  employer  against  the  workman  for 
room,  light,  heat,  and  the  use  of  the  implement  or 
machine  by  means  of  which  the  labour  of  the  workman 
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was  perfonned ;  and  it  is  brought  avowedly  to  question        18G2. 
in  this  Court  of  error  the  decision  of  the  Queen's  Bench       ^jjcher 
in  Chawner  v.  Cummings  (a).    If  that  case  was  well       j^*^ 
decided^  the  plaintiff  cannot  maintain  the  present  action. 

The  question  turns  entirely  on  the  true  construction 
of  the  statute  referred  to. 

There  is  a  very  old  rule  in  the  construction  of  statutes, 
that  a  remedial  law  shall  be  construed  liberally,  but  a 
penal  law  strictly ;  and  occasions  sometimes  arise  where 
this  rule  is  applicable,  and  may  govern  the  construction ; 
but,  whether  the  statute  be  remedial  or  penal,  it  is  the 
duty  of  the  Court  to  ascertain  its  true  construction, 
according  to  the  language  used,  and  with  reference  to 
the  subject  about  which  it  is  used,  and  to  give  effect  to 
that  which  they  discover  to  be  the  plain  meaning  of  the 
l^islature.  The  present  statute  is  .a  very  remarkable 
one :  it  is  extremely  stringent  and  prohibitory ;  it 
interferes  with  the  common  law  rights  of  masters  and 
servants  in  making  their  contracts,  and  it  is  in  some 
respects  penal;  it  renders  null  any  payment,  however 
Iionest,  and  any  set-off,  however  just  and  correct,  if 
contrary  to  the  statute ;  its  general  policy  and  object 
is  not  avowed  and  declared  by  the  legislature ;  it  is  a 
collection  of  enactments  to  whicb  we  are  bound  to  give 
effect,  but  whidi  we  cannot  extend,  under  the  notion 
of  acting  in  the  spirit  of  the  statute ;  and  the  question 
is,  does  the  statute  in  any  of  its  enactments  apply  to 
the  present  case  ? 

There  is  nothing  in  the  case  before  us  to  throw  any 
doubt  on  the  bona  fides  of  the  contract  between  the 
employer  and  the  artificer.     We  must  assume  that  this 

(fl)  8Q.  ^.  311. 
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1862.        is  not  an  arrangement  to  evade  or  defeat  the  statute, 
Apcher      ^^*  ^  ^^®  honest  agreement  between  the  parties ;  and 

James  ^^^^  ^^^*  assumption,  which  I  think  we  are  bound  to 
make,  what  are  the  wages  of  the  plaintiff?  Certainly 
not  the  entire  sum  claimed,  for  that  includes  matter 
which  is  not  furnished  by  him,  but  by  the  master.  Is, 
then,  the  agreement  anything  more  than  a  detail  of  the 
manner  in  which  the  wages  shall  be  calciilated  and 
ascertained?  Or  is  the  use  of  the  machine  a  mode  of 
payment  ?  I  think  not.  Suppose  the  marketable  value 
of  the  article  produced  were  made  the  basis  of  the  cal- 
culation, and  there  were  deducted  from  that,  first,  the 
material  of  which  it  was  composed ;  then  the  other  mat- 
ters mentioned  in  this  case,  and  the  balance  remaining 
were  taken  to  be  the  wages  due,  could  it  be  said  that 
the  workman  was  pntitled  to  recover  the  full  market- 
able value  of  the  article  as  wages,  and  that  the  value 
of  the  material  was  a  deduction  from  his  wages  prohi- 
bited by  the  statute.  I  should  say,  very  clearly,  no.  And 
I  cannot  in  principle  distinguish  the  case  before  us  from 
the  case  here  supposed.  The  deduction  of  the  value  of 
the  material  from  the  marketable  value  of  the  article  is 
so  obviously  a  matter  of  plain  justice,  that  I  cannot 
conceive  any  one  acquainted  with  the  subject  enter- 
taining any  doubt  about  it ;  and  the  benefit  the  work- 
man derives  from  the  use  of  the  machine  and  the 
deduction  made  in  consequence  appear  to  me  to  stand 
upon  precisely  the  same  footing. 

I  think,  therefore,  that  the  case  of  Chawner  v.  Cum- 
mijiffs  (a)  was  rightly  decided,  and  that  the  judgment  of 
the  Queen's  Bench  ought  to  be  affirmed. 

This  Court  being  equally  divided,  the  judgment  of  the 
Court  of  Queen's  Bench  will  be  affirmed. 
(a)  8  Q.  B.  311. 
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Hayes  Seijt.,  for  the  plaintifiF,  asked  what  direction        1862. 

the  Court  would  give  as  to  costs.  Archer 


Pollock  C.  B.  The  general  rule  is,  that  costs  follow 
the  aflBurmance  of  the  judgment  of  the  Court  below  (a). 
Is  there  any  rule  as  to  costs  in  appeals  to  the  House 
of  Lords  when  the  Law  Lords  are  equally  divided  in 
opinion? 

Cur.  adv.  vult 

Feb.  3.  C7.  G.  Merewether  said  that  the  defendants 
did  not  ask  for  costs. 

In  Easter  Vacation,  May  14, 

Pollock  C.  B.  said.  The  Court  being  equally  divided 
there  will  be  no  costs :  the  judgment  of  the  Court  below 
is  affirmed  without  costs. 

Judgment  affirmed  without  costs. 

(a)  See  Young  v.  MoeUer,  6  E.  ^  B,  681.. 
Notice  of  appeal  to  ike  House  of  Lords  has  been  given. 


Jasjes. 
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Thompson  and  others  against  The  jSoeth  Eastern 
Railway  Company. 

In  an  action  by  the  owners  of  a  ship  against  the  proprietors  of  a  dock 
and  tidal  basin,  made  under  the  powers  of  an  Act  oi  Parliament^  and 
for  the  use  of  which  they  were  entitled  to  receive  tolls,  it  appeared  that 
the  dock  and  baj<in  were  opened  for  public  use  on  the  3d  'Morch^  18d9. 
The  basin  opened  into  the  river  T.  between  two  piers,  distant  120  feet 
apart :  in  constructing  the  basin  a  bank  was  put  across  it  for  keeping 
out  the  water  during  the  excavation :  when  the  excavation  was  completed, 
the  operation  of  cutting  through  the  bank  was  commenced,  and,  at  the 
time  of  the  accident  to  the  plaintiffs'  ship,  a  channel  70  feet  wide  had 
been  cleared  tlirough  the  bank,  opposite  the  middle  of  the  space  be- 
tween the  piers  at  tlie  entrance  of  the  basin :  at  the  time  when  the  dock 
was  opened,  the  70  feet  channel  had  been  excavated  to  about  3  feet 
6  inches  above  the  liottom  of  the  rest  of  the  basin,  and  the  dre<lging  of 
the  channel  was  continued  from  that  time  until  the  plaintiffs'  ship  went 
out.  The  plaintiff*'  ship,  which  was  of  G74  tons  burthen,  entei^  the 
dock  on  the  Uth  March,  and,  having  received  a  cargo,  went  out  on  the 
19th  March  under  the  charge  of  a  river  pilot,  and,  whihjt  proceeding 
through  the  basin,  funded  on  the  bank.  The  channel  was  not  marked 
by  buoys  or  otherwise.  The  pilot,  who  had  taken  a  larger  ship  out  on 
the  8th  March,  knew  the  state  of  the  basin.  Held  by  this  Courts  and 
affirmed  by  the  Exchequer  Chamber, 

1 .  That  it  was  the  duty  of  the  defendants  to  take  reasonable  care  to 
make  their  dock  and  basin  safe  for  navigation  before  they  opened  them 
to  the  public ;  and  therefore  they  were  liable  for  negligence  in  opening 
them  before  the  channel  had  been  well  cleared. 

2.  That  assuming  the  knowledge  of  the  state  of  the  basin  by  the  pilot 
to  be  the  knowledge  of  the  plaintiffs,  it  was  no  excuse  for  the  defendants, 
inasmuch  as  they  contended  that  the  state  of  the  basin  was  not  such  as 
to  niake  it  imprudent  to  take  the  vessel  out ;  and  the  jury  had  nesatiYed 
mismanagement  on  the  part  of  those  who  had  charge  of  the  YeaaeL 

'T'HE  first  count  of  the  declaration  alleged  that  the 
plaintiffs  were  tlie  owners  of  a  vessel  called  The  New 
Zealand,  then  loaded  with  a  cargo  of  coals,  and  that  the 
vessel  was  about  to  proceed  from  Shields  to  Jden,  and 
that  the  defendants  were  the  owners  of  a  dock  and  a 
basin  called  "  The  low  water  basin/'  constructed  under  an 
Act  of  Parliament,  and  received  rates  from  vessels  navi- 
gating the  dock ;  and  that  the  defendants,  though  they 
well  knew  that  the  said  "  Low  water  basin''  was,  by  the 
irregular  depth  of  the  bottom  thereof  and  of  certain  great 


XXIV.   VICTORIA.] 

accumulations  and  ridges  of  earth  and  stone  across  the 
same,  in  an  unfit  and  dangerous  state  for  vessels  suffered 
and  permitted  by  the  defendants  to  navigate  the  same, 
did  not  take  due  and  reasonable  care  to  put  the  same  in 
a  fit  state  for  that  purpose,  and  negligently  suffered  the 
basin  to  be  navigated  ivhilst  it  was  in  a  dangerous  state, 
insomuch  that  the  plaintiffs'  vessel,  whilst  navigating 
the  basin  with  her  cargo,  struck  upon  the  irregular 
bottom  and  upon  a  ridge  ;  and  that  the  defendants 
further  neglected  their  duty  by  suffering  the  basin  to  be 
open  for  navigation  of  vessels  of  the  size  and  draught  of 
water  of  the  plaintiffs'  when  the  basin  was,  as  the  defen- 
dants knew,  in  an  unfit  and  dangerous  state  to  be  navi- 
gated by  such  vessels,  and  that  by  reason  thereof  the 
plaintiffs'  vessel  ran  on  a  ridge. 

The  second  count  alleged  that  the  defendants  did  not 
take  due  and  reasonable  care  in  making  and  constructing 
the  basin  so  as  to  be  in  a  fit  and  proper  state  for  vessels 
lawfully  using  the  dock  and  passing  through  the  basin, 
and  that  by  their  carelessness  a  large  heap  or  ridge  of 
earth  and  rock  was  left  remaining  in  the  basin,  and  that 
the  plaintiff's  vessel,  whilst  lawfully  navigating  the  basin, 
ran  on  such  rock  or  ridge. 

The  third  count  was  on  an  alleged  prqmise  on  the 
part  of  the  defendants,  in  consideration  of  the  plaintiffs 
using  the  dock  for  their  vessel  and  paying  the  rates,  that 
the  defendants  would  take  reasonable  care  to  keep  and 
maintain  the  basin  in  a  fit  state  to  be  navigated  by  the 
plaintiffs'  vessel,  and  alleged  that  the  vessel  was  lost 
through  a  breach  of  that  promise. 

The  defendants  pleaded,  to  the  first  and  second  counts, 
that  they  were  not  guilty:  and,  to  the  third  coimt, 
thirdly,  a  denial  of  the  promise ;  fourthly,  a  denial  of  the 
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breach  of  the  agreement ;  and  fifthly,  that  the  plaintiffs 
had  notice  of  the  state  of  the  basin  at  the  time  their 
vessel  was  navigated  through  the  basin,  and  might,  by 
reasonable  care  in  navigating  the  vessel  through  the 
basin,  have  avoided  all  damage  to  the  vesseL 

The  plaintiffs  joined  issue  on  these  pleas. 

On  the  trial,  before  Cockbum  C.  J.,  at  the  sittings  at 
Guildhall,  after  Hilary  Term,  1860,  it  appeared  that  the 
defendants  were  the  owners  of  certain  docks  and  works 
constructed  by  them  near  the  river  Ti/ne,  under  the  powers 
of  "The  Jarrow  Dock  and  Railway  Act,  1854,"  17  &  18 
Vict  c,  clxiv.,  and  other  Acts  of  Parliament.  They 
consisted  of  a  dock  of  two  locks,  one  called  the  80 
feet  lock  and  the  other  the  60  feet  lock,  leading 
from  the  dock  to  a  tidal  basin,  through  which  vessels 
leaving  the  dock  had,  after  passing  through  one  or 
other  of  the  locks,  to  navigate  to  reach  the  river  Tyne. 
Plans  of  the  dock,  locks,  and  tidal  basin  were  put  in 
evidence.  The  plaintiffs  were  the  owners  of  The  New 
Zealand,  which  was  a  vessel  of  674  tons  burden.  TJie 
New  Zealand  passed  from  the  Tyne  through  the  basin 
into  the  dock  on  the  9th  of  March,  1859,  being  then  in 
ballast.  She  took  in  a  cargo  of  coals  in  the  dock  for  the 
purpose  of  proceeding  to  Aden,  and  on  the  19th  March, 
being  then  folly  loaded  and  under  the  charge  of  Mor^ 
rison,  a  pilot  of  the  river  Tyne,  at  four  o^clock  in  the 
afternoon,  and  at  the  top  of  a  spring  tide  passed  through 
the  80  feet  lock  into  the  basin ;  and  whilst  proceeding 
through  the  basin,  towed  by  a  steam  tug  for  the  purpose 
of  passing  into  the  river  Tyne,  the  vessel  ran  aground 
in  the  basin,  and  though  she  was  got  off  the  next  day, 
she  proved  nearly  a  total  wreck,  and  it  was  for  the  loss 
of  the  vessel  the  action  was  brought. 
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The  dock  was  opened  to  the  public  on  the  3d  March, 
1859.  Before  the  dock  was. opened^  the  defendants  pub-  " 
lished  three  printed  bills;  one  dated  3/arcA  2d,  1859, 
being  the  list  of  rates,  tolls,  and  duties,  payable  under 
The  Jarrow  Dock  and  Railway  Act,  1854 ;  another,  being 
a  notice  of  the  mooring  and  police  charges  which  might 
be  levied  on  all  vessels  entering  the  docks  after  the  4th 
March,  1859;  and  a  third,  dated  March  3d,  1859,  being 
rules  and  regulations  to  be  observed  by  masters  of  ships, 
steam-boat  pilots,  and  others.  The  basin  is  9J  acres  in 
extent,  and  opens  into  the  river  Tyne.  Tlie  opening 
into  the  river  Tyne  is  through  two  pier  heads  or  jetties, 
through  which  there  is  a  space  of  about  120  feet;  the 
distance  from  the  opening  between  the  jetties  to  the  80 
feet  lock  was  540  feet  In  constructing  the  basin,  a  dam 
or  bank  was  put  across  from  east  to  west,  for  the  purpose 
of  keeping  out  the  water  during  the  excavation ;  when 
the  excavation  was  completed,  and  the  water  was  let  into 
the  dock,  the  operation  of  cutting  through  the  bank  was 
commenced,  and  continued  until  a  channel  was  formed. 
At  ordinary  spring  tides  the  depth  of  water  at  the  dock 
sills  was  24  feet  6  inches ;  the  depth  of  the  dock  was  25 
feet;  the  depth  of  the  basin,  as  far  as  the  bank,  was  25 
feet,  or  six  inches  more  than  at  the  dock  sill.  At  the 
time  when  the  dock  was  opened,  a  channel  had  been 
cleared  through  the  bank,  70  feet  wide  opposite  the 
middle  of  the  space  between  the  jetties  at  the  entrance 
of  the  basin,  through  which  vessels  had  to  pass.  Vessels 
going  out  of  the  80  feet  lock,  had  to  go  a  little  to  the  east- 
ward to  get  into  the  channel,  and  vessels  going  out  of  the 
60  feet  lock,  had  to  go  a  little  to  the  westward.  At  the  time 
when  the  dock  was  opened,  the  70  feet  channel  had  been 
excavated  to  about  3  feet  6  inches  above  the  bottom  of 
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the  rest  of  the  basin,  and  3  feet  above  the  level  of  the 
dock  sill,  and  the  dredging  of  the  channel  went  on  from 
that   time  until  The  New  Zealand  went  out,   during 
which  period  3180  tons  were  taken  out  from  the  basin* 
Between  the  3rd  and  the  19th  March  several  vessds 
passed  out,  which  were  piloted  out  by  the  regular  pilots. 
Previously  to  the  opening  of  the  docks  the  pilots  used 
constantly  to  sound  in  the  channel;  there  were  no  buoys, 
marks,  or  anything  to  indicate  the  margin  of  the  bank, 
or  where  the  channel  was.     It  was  intended  to  dredge 
away  the  whole  of  the  bank,  and  to  make  the  whole  of 
the  basin  of  the  same  level.     The  defendants  opened  the 
dock  before  tliey  had  completed  the  basin,  because  they 
considered  that  the  water  upon  the  bank  where  it  had 
been  excavated,  wliich  was  21  feet  6  inches  at  spring 
tides,  would,  upon  the  whole,  for  practical  purposes,  be 
quite  suflBcient  for  any  vessels  coming  into  the  Tyne^  and 
that,  as  on  an  average  there  was  not  more  than  21  feet 
6  inches  of  water  upon  the  bar  of  the  river  at  spring 
tide  high  water,  if  vessels  could  enter  the  Tyne  at  all  it 
was  quite  suflScient  to  enable  them  to  enter  the  Tyne 
docks.     With  a  view  to  certain  projected  improvements 
in  the  bar  of  the  Tyne,  the  level  of  the  lock  sill  had 
been  placed  3  feet  below  the  level  of  the  bar. 

One  of  the  plaintiffs  was  on  board  The  New  2!ealand 
when  she  started.  It  had  been  arranged  between  Bullock, 
the  deputy  dock  master  of  the  defendants,  and  Morrison, 
who  had  been  engaged  by  the  plaintiflfs  to  take  charge  of 
the  vessel  out  of  the  dock  to  a  certain  point  in  the  river, 
where  the  sea  pilot  would  take  charge  of  her,  that  Bulloch 
should  give  him  a  signal  when  it  was  high  water,  or  when 
the  depth  of  water  marked  on  the  dock  sill  was  5  feet 
more  than  the  vessel  drew.     When  Bullock  accordingly 
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gave  the  aignal,  the  vessel  started,  towed  by  one  steamer 
ahead  and  there  was  another  steamer  astern ;  there  was  a 
strong  breeze,  west-south-west,  blowing;  as  soon  as  the 
vessel  got  out  of  the  dock  into  the  basin,  the  helm  was  put 
a-port,  which  was  necessary  in  order  to  make  her  go  to  the 
eastward.  There  was  conflicting  evidence  as  to  whether 
the  vessel  answered  her  helm  before  she  grounded ;  and 
as  to  whether  the  chains  of  her  rudder  being  fouled  did 
not  prevent  her  helm  being  put  a-port.  At  the  time  she 
went  out  of  the  lock  the  depth  of  water  on  the  dock  sill 
was  24  feet  6  inches :  the  depth  of  water  on  the  bank  in 
the  70  feet  channel  was  from  3  to  4  feet  less.  On  the 
8th  March,  with  a  similar  tide,  Morrison  piloted  a  vessel 
called  The  Oregon,  which  drew  20  feet  7  inches,  out  of 
the  dock  through  the  basin  into  the  river;  the  depth  of 
water  marked  on  the  dock  sill  being  then  25  feet  6  inches. 
He  took  soundings  in  the  basin  before  he  took  The  Oregon 
out.    He  had  seen  the  dredgers  dredging  the  basin. 

The  Lord  Chief  Justice  left  the  following  questions  in 
writing  to  the  jury,  who  gave  the  answers  put  opposite 
each  question. 

Was  there  negligence  in  the  defendants 

1.  In  opening  the  dock  and  basin  before  the  whole  of 
the  ridge  or  bank  had  been  removed,  and  the  bottom  of 
the  basin  rendered  of  uniform  level  ?  Yes.  Or  was  it 
sufficient  to  leave  a  channel  of  70  feet  wide  between  the 
lock  gates  and  the  jetties?    No. 

2.  Or  in  suffering  the  basin  to  remain  in  an  imperfect 
condition,  if  by  reasonable  diligence  they  might  have 
perfected  it  by  the  time  of  the  accident?    Yes. 

3.  Or  in  permitting  vessels,  and  especially  a  vessel  of 
this  burden,  to  navigate  the  basin  in  its  then  condition 
Yes. 
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4.  In  permitting  them  to  do  so  without  notice  as  to 
the  course  and  extent  of  the  channel?     Yes, 

If  negligence  in  either  of  these  particulars  established, 
further  questions  necessary  to  be  answered. 

5.  Did  the  owners  of  the  ship,  or  either  of  them? 
No. 

6.  Or  did  the  pilot  who  had  charge  of  her  know  of 
the  condition  of  the  basin,  and  that  there  was  only  a 
particular  channel  in  which  it  was  necessary  to  keep  ? 
Yes. 

7.  Did  the  injury  to  the  vessel  arise  wholly  from  any 
negligence  of  the  defendants  ?  Mainly.  Or  did  it  arise 
either  in  the  whole  or  in  any  material  degree  from  mis- 
management or  want  of  seamanship  of  those  who  had 
charge  of  the  vessel  ?     Not  in  any  material  degree. 

8.  Or  from  the  accidental  fouling  of  the  chains? 
No, 

9.  Might  the  damage  have  been  avoided  by  the  exer- 
cise of  due  care  and  skill  on  the  part  of  those  who  had 
charge  of  the  vessel?    No. 

Upon  these  findings  the  Lord  Chief  Justice  directed 
the  verdict  to  be  entered  for  the  plaintiffs  :  but  leave 
was  given  to  the  defendants  to  move  to  enter  a  verdict 
for  them ;  either  on  the  ground  that  under  the  circum- 
stances no  action  could  be  maintained,  or  that  on  the 
findings  of  the  jury  the  defendants  were  entitled  to  a 
verdict     In  the  following  Easter  Term, 

Sir  jP.  Kelly  obtained  a  rule  calling  upon  the  plaintiffs 
to  shew  cause  why  the  verdict. should  not  be  entered  for 
the  defendants  on  the  plea  of  not  guilty  to  the  first  and 
second  counts,  and  upon  the  third  and  fifth  pleas,  to 
the  third  count,  on  the  grounds  that  under  the  circum- 
stances the  action  was  not  maintainable ;  and  that  the 
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findings  of  the  jury,  and  particularly  the  finding  that 
the  pilot  in  charge  of  The  New  Zealand  knew  of  the 
condition  of  the  basin^  entitled  the  defendants  to  the 
Terdict ;  or  why  there  should  not  be  a  new  trial  on  the 
g^und  that  the  verdict  was  against  the  evidence. 
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BavUl,  Manisty  and  CUaiby  shewed  cause^  citing  Tuff 
V.  fFarman,  in  error  (a),  and  Clayards  v.  Dethwick  {b). 


Sir  F.  Kelly,  S.  Temple  and  MeUish,  coltra. 


CocKBUBN  C.  J.  I  am  of  opinion  that  this  rule  ought 
to  be  discharged. 

With  regard  to  that  part  of  the  rule  which  is  grounded 
on  the  verdict  being  against  the  weight  of  evidence  on 
the  issue  of  negligence  on  the  part  of  the  defendants^  I 
entirely  concur  with  the  verdict  of  the  jury.  To  open 
a  dock  for  vessels  of  large  burthen  as  well  as  small  when 
it  was  in  such  a  state  that  at  high  tides  the  water  in  th^ 
basin  would  apparently  be  throughout  of  the  depth 
marked  upon  the  sill^  and  yet  the  navigable  part  of  it 
for  vessels  of  large  burthen  was  restricted  to  little  more 
than  half  the  apparent  widths  without  any  notice  to  the 
public^  and  without  pointing  out  the  narrower  and  deeper 
channel  by  buoys  or  other  indications^  I  think  is  negli- 
gence. Therefore  I  am  of  opinion  that  on  this  point 
the  verdict  was  justified  by  the  evidence. 

With  regard  to  the  other  point  on  the  evidence, — 
whether  the  catastrophe  was  occasioned  entirely  by  the 
negligence  of  the  defendants,  or  whether  it  was  to  be  attri- 
buted partly  to  the  negligence  of  the  plaintiflFs  in  navi- 
gating their  vessel  so  as  to  occasion  the  fouling  of  the 
(a)  6  a  B.  N.  $.  573.  (b)  12  Q.  B.  439. 
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rudder  chains, — I  see  noreason  for  disturbing  the  verdict; 
more  especially  wheif  one  considers  that  even  if  the  evi- 
dence had  preponderated  in  favour  of  the  defendants,  in 
shewing  that  the  fact  of  the  vessel  not  answering  the 
helm  was  occasioned  by  the  fouling  of  the  rudder  chains, 
that  might  have  been  the  result  of  pure  accident,  without 
any  negligence  on  the  part  of  the  plaintiffs,  and  the  ver- 
dict would  have  been  a  proper  one  on  that  supposition. 
For  if  by  pure  accident,  without  any  negligence  in  the 
person  who  sustains  injury,  circumstances  arise  which 
would  not  have  been  attended  with  disastrous  results 
without  the  intervention  of  some  obstruction  or  other 
cause,  which  is  to  be  referred  to  the  negligence  of  the 
party  sought  to  be  charged,  the  party  guilty  of  the 
negligence  is  liable  for  the  injury  caused,  because  it  is 
fairly  attributable  to  his  negligence,  and  there  is  no  act 
of  the  other  party  materially  conducing  to  it. 

There  remains  the  important  question,  whether  the 
knowledge  of  the  pilot  in  charge  of  the  vessel  was  a 
circumstance  which  so  affects  the  plaintiffs  that  it  may 
be  said  that  the  allowing  the  vessel  to  be  navigated  along 
this  channel  under  the  circumstances  of  danger  which  had 
arisen  by  the  default  of  the  defendants  was  not  the  act 
of  a  prudent  owner.  The  first  question  which  arises 
upon  this  part  of  the  case  is,  whether  the  relation  of 
pilot  and  shipowner  is  such  that  the  knowledge  which 
the  pilot  had  of  the  state  of  the  basin  must  be  taken  to 
be  the  knowledge  of  the  plaintiffs.  It  is  not  necessary 
to  decide  that  question  in  this  case ;  because,  assuming 
all  which  the  pilot  knew  to  have  been  known  by  the 
plaintiffs,  that  knowledge  would  not  preclude  the  right 
of  the  plaintiffs  to  recover  in  the  present  action.  Clay* 
ards  V.  Dethwick  {a)  is  a  direct  authority  that  where 
(a)  12  Q.  B.  439. 
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danger  has  been  created  by  the  wrongful  or  negligent 
act  of  another^  if  a  man,  in  the  performance  of  a  lawful  ' 
act,  voluntarily  exposes  himself  to  that  danger,  he  is 
not  precluded  from  recovering  for  injury  resulting  from 
it,  unless  the  circumstances  are  such  that  the  jury  are 
of  opinion  that  the  exposing  himself  to  that  danger  was 
a  want  of  common  or  ordinary  prudence  on  his  part. 
Now  that  issue  was  not   proposed  by  the  defendants 
to  be  put  to  the  jury.      They  stood  upon  the  fact 
that  the  knowledge  of  the  state  of  the  basin  by  the 
pilot  was  the  knowledge  of  the  plaintiffs,  and  was  in 
point  of  law  an  answer  to  their  claim.     But  that  is 
not  so,  unless  the  circumstances  were  such  that  the 
attempt  to   navigate  the  ship  under  them  was  an  act 
which  no  man  of  ordinary  prudence  would  have  com- 
mitted ;   and   to   raise    that    issue  would  have  been 
alti^ether  inconsistent  with  the  case  which  the  defend- 
ants were  most  anxious  to  establish,  viz.,   that  there 
had  been  no  negligence  whatever  on  their  part.     We 
must  dispose  of  the  case  on  the  facts  found  by  the 
jury,  and  on  those   facts  I  am  of  opinion  that  the 
knowledge  of  the  pilot  (assuming  that  it  was  the  know- 
ledge of  the  plaintiffs)  was  not  enough  to  defeat  the 
daim  of  the  plaintiffs. 
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Hill  J.  I  am  of  the  same  opinion.  The  first  ques- 
tion is  whether  there  was  evidence  to  warrant  the  jury 
in  finding  that  the  defendants  were  guilty  of  negligence 
in  the  performance  of  the  duty  cast  upon  them.  It  is 
important  first  to  see  what  that  duty  was.  The  defend- 
ants are  a  Company,  empowered  by  Act  of  Parliament, 
to  construct  docks  for  the  use  of  the  public,  and  to 
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take  tolls  from  those  who  use  the  docks^  and  to  appro- 
priate those  tolls  to  their  own  purposes.  The  law  appli- 
cahle  to  this  case  is  distinctly  laid  down  in  Gibbs  v.  The 
Trustees  of  the  Liverpool  Docks  [a)  and  in  Pamaby  v. 
The  Lancaster  Canal  Company^  in  error  (b),  there 
cited.  In  the  last  mentioned  case  Tindal  C.  J.,  in 
delivering  the  judgment  of  the  Court,  said  (pp.  242, 
243),  "  The  Company  made  the  canal  for  their  profit, 
and  opened  it  to  the  public  upon  the  payment  of  tolls 
to  the  Company :  and  the  common  law,  in  such  a  case, 
imposes  a  duty  upon  the  proprietors,  not  perhaps  to 
repair  the  canal,  or  absolutely  to  free  it  from  obstructions, 
but  to  take  reasonable  care,  so  long  as  they  keep  it  open 
for  the  public  use  of  all  who  may  choose  to  navigate  it, 
that  they  may  navigate  it  without  danger  to  their  lives 
or  property."  The  duty  of  the  defendants,  therefore,  was 
to  take  reasonable  care  that  their  dock  and  basin  were 
kept  so  free  from  obstruction  that  those  who  used 
them  might  do  so  without  danger  to  their  property.  It 
was  proved  that  an  obstruction  was  left  across  a  consider- 
able portion  of  the  tidal  basin,  directly  and  materially 
interfering  with  the  navigation ;  and  it  was  a  question  of 
fact  for  the  jury  whether  the  leaving  that  obstruction 
was  or  was  not  an  act  of  negligence  on  the  part  of  the 
defendants,  looking  at  negligence  by  the  light  of  the 
expressions  used  by  the  Court  of  Exchequer  Chamber, 
in  the  passage  which  I  have  read.  The  evidence  appears 
to  me  abundantly  to  warrant  the  verdict  given  by  the 
jury  on  that  point. 

The  next  question  is,  whether  the  knowledge  of  the 
pilot  of  the  state  of  the  basin  disentitled  the  plaintiffs 
from  recovering  in  the  action.    I  subscribe  to  all  that  the 
(fl)  3  H.  4-N.  164.  (6)  11  A.  #  E.  223.  230. 
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Lord  Chief  Justice  has  said  upon  that  point.  We  do  not 
decide  that  the  knowledge  of  the  pilot  was  the  know- 
ledge of  the  plaintiffs ;  but,  assuming  that  it  was,  there 
is  nothing  in  the  evidence  to  shew  that  the  pilot  had 
such  knowledge  as  would  have  prevented  a  man  of  ordi- 
nary prudence  from  attempting  to  take  the  vessel  out  of 
the  docks.  The  pilot  had  knowledge  of  the  fact  of  the 
obstruction,  but  he  had  not  knowledge  that  it  made  the 
navigation  so  highly  dangerous  as  to  render  it  inconsis- 
tent with  the  exercise  of  ordinaiy  prudence  to  make  the 
attempt. 
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Blackbubn  J.  I  also  am  of  the  same  opinion.  The 
duty  imposed  by  law  upon  a  Company  in  the  position  of 
the  defendants  is  laid  down  in  the  passage  read  by  my 
brother  Hill,  from  the  judgment  of  the  Court  of  Exche- 
quer Chamber,  in  Paniaby  v.  The  Lancaster  Canal 
Company^  m  error  (a).  That  doctrine  is  binding  upon 
us,  and  I  fully  agree  with  it  The  duty  of  a  dock  or 
canal  Company  is  to  keep  their  dock  or  canal  in  such  a 
state  as  to  be  reasonably  safe  for  navigation  by  that  class 
of  vessels  for  which  they  hold  it  out  as  fit  and  ready. 
The  question  whether  there  was  negligence  on  the  part 
of  the  defendants  in  this  respect  was  a  question  of  fact 
for  the  jury,  and  there  was  ample  evidence  of  it.  So 
also  was  the  question  whether  there  was  negligence  on 
the  part  of  those  who  navigated  the  plaintiffs'  vessel, 
and  with  the  finding  of  the  jury  upon  that  the  Lord 
Chief  Justice  is  not  dissatisfied. 

The  remaining  question  is ;  assuming  the  plaintiffs,  the 
shipowners,  to  be  so  far  identified  with  the  pilot  for  the 
purposes  of  the  present  case  as  to  make  his  knowledge 
(a)  11^.  #£'.242.  24a 
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their  knowledge ;  whether  his  knowledge  of  the  state  of 
the  basin^  and  the  depth  of  water  in  it^  disqualified 
the  plaintiffs  from  recovering  for  the  damage  they 
sustained  by  the  negligence  of  the  defendants  in  not 
making  the  basin  reasonably  safe  for  the  navigation  of 
the  vessel.  On  this  point  I  perfectly  concur  with  what 
has  been  said  by  the  Lord  Chief  Justice  and  my  brother 
Hill;  the  point  is,  in  fact,  decided  by  Clayards  v.  Deth" 
wick  (a).  It  might  have  been  a  question  to  be  left  to 
the  jury,  whether  the  pilot,  with  the  knowledge  which 
he  possessed,  was  guilty  of  such  want  of  reasonable  care, 
in  attempting  to  take  the  ship  out,  as  that  no  prudent 
man  would  have  so  acted.  But  no  such  issue  was  raised 
by  the  defendants;  on  the  contrary,  they  strongly 
contested  the  state  of  the  basin  being  improper,  and 
urged  that  the  fact  of  the  pilot  having  taken  out  a 
larger  vessel  safely  ten  days  before  shewed  that  there 
was  no  danger  ;  it  would,  therefore,  have  been  felt 
as  a  sarcasm  on  the  case  which  the  defendants  were 
maintaining  if  the  Judge  had  asked  the  jury,  in  favour 
of  the  defendants,  whether  the  pilot,  with  his  know- 
ledge of  the  state  of  the  basin,  was  acting  as  an  un- 
reasonable and  imprudent  man  in  taking  the  vessel  out. 
That  was  a  question  which,  from  the  course  of  the  trial, 
my  Lord  could  not  be  expected  to  ask  the  jury.  And 
the  rule  was  not  obtained  on  any  such  ground. 

Rule  discharged. 

(a)  12  Q.  B.  439. 
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For  head  note,  see  ante,  p.  lOG. 

^PHE    defendants   having   appealed   from  the  above 
decisioni  the  case  was  argued  by 

Sir  F.  Kelly ^  for  the  appellants. — It  is  not  proposed  to 
question  the  rule  laid  down  in  Pamaby  v.  The  Lancaster 
Canal  Company ,  in  error  (a),  and  Clayards  v.  Dethwick  (i). 
There  is,  however,  a  distinction  between  the  present  case 
and  those  cases,  as  well  as  every  other  case  of  negligence 
which  has  come  before  the  Courts.  In  Clayards  v.  Dethwick 
the  leaving  the  trench  open  without  putting  up  a  fence, 
and  the  throwing  a  quantity  of  rubbish  on  the  adjacent 
ground,  were  wilful  acts  which  rendered  the  defendants 
liable.  In  Pamaby  v.  The  Lancaster  Canal  Company, 
in  error  (a),  and  Gibbs  v.  Hie  Trustees  of  the  Liverpool 
Docks  (c),  there  was  an  obstruction  which  the  Company 
were  bound  to  remove.  But  in  this  case,  the  defendants 
having  obtained  an  Act  of  Parliament  for  the  construc- 
tion of  docks,  and  no  time  being  fixed  at  which  they  were 
bound  to  open  them,  they  simply  opened  them  before  they 
were  in  a  condition  to  receive  vessels  of  the  largest  size. 
Assuming  that,  from  the  existence  of  the  bank,  there 

(n)  11  A,  #  F.  223.  230.  (/;)  12  Q.  B.  430. 

(r)  3  H.  cj-  N.  1G4. 
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was  some  danger  to  such  vessels  coming  in  or  going  out 
of  the  docks^  this  is  not  the  case  of  a  dock  in  use  by  the 
public,  in  which  an  impediment  arose,  which  the  Com- 
pany were  bound  to  remove.  The  existence  of  this  bank 
was  lawful,  and  was  necessary  to  keep  out  the  water  of 
the  river  Tyne,  while  the  basin  was  being  excavated. 
There  was  no  failure  on  the  part  of  the  defendants  to  do 
any  act  which  the  law  imposed  on  them.  It  was  not 
incumbent  on  them  to  keep  the  docks  closed  until 
the  basin  was  finally  completed,  provided  they  omitted 
nothing  which  they  were  bound  to  do,  with  refer^OiCe  to 
vessels  of  a  large  size  passing  through  the  basin  for 
the  purpose  of  entering  or  leaving  the  dock. 

Further,  notice  of  the  state  of  the  basin,  and  of  the 
channel  through  it,  to  the  pilot  on  board  the  ship,  was 
notice  to  the  owners  of  the  ship.  The  presence  of  one  of 
the  owners  on  board  is  immaterial.  No  inference  can  be 
drawn  from  the  printed  bills  that  the  defendants  would 
be  responsible  for  the  safety  of  all  vessels,  whatever 
might  be  their  tonnage. 


Bovill,  for  the  plaintiffs,  was  not  called  upon. 


Erle  C.  J.  We  are  all  of  opinion  that  the  judgment 
of  the  Court  below  ought  to  be  affirmed. 

The  ship  of  the  plainti&  was  damaged  in  coming  out 
of  the  defendants^  docks,  which  had  been  opened  for 
public  use,  and  declared  by  them  to  be  fit  for  vessels 
of  the  largest  size.  It  must  be  taken  that  the  ship 
was  damaged  by  reason  of  the  state  of  the  channel 
through  which  it  had  to  pass,  and  not  by  any  fault  of 
the  plaintiflfe.  The  jury  found  that  the  defendants  were 
guilty  of  negligence  in   opening  the  dock  and  basin 
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before  the  channel  was  in  a  fit  state;  and  the  meaning 
of  the  particular  n^ligence  attributed  to  the  defend- 
ants is  well  expressed  in  the  judgment  of  Hill  J.,  in  the 
Court  below ;  when  he  said  that  their  duty  was  **  to 
take  reasonable  care  that  their  dock  and  basin  were 
kept  so  free  firom  obstruction^  that  those  who  used 
them  might  do  so  without  danger  to  their  property''  (a). 
That  was  the  meaning  of  the  second  question  put  to 
the  jury  in  this  case,  "Was  there  negligence  in  the 
defendants  in  suffering  the  basin  to  remain  in  an  imper- 
fect condition,  if,  by  reasonable  diligence,  they  might 
hare  perfected  it  by  the  time  of  the  accident?''  The 
jury  have  found  that  there  was. 

We  were  pressed  with  a  distinction  said  to  exist 
between  this  case  and  Gibbs  v.  The  Trustees  of  ike 
Liverpool  Dock  Company  (J),  and  Clayards  v.  Detktoick  (c). 
But  Gibbs  V.  ITie  Trustees  oftke  Liverpool  Dock  Com^ 
pany  (i)  and  Pamaby  v.  The  Lancaster  Canal  Company, 
m  error  (<f),  are  exactly  parallel  to  this  case ;  and  in  our 
judgment  it  does  not  matter  whether  the  obstruction 
in  the  channel  had  grown  up  after  the  dock  and 
basin  were  opened,  or  whether  the  dock  and  basin  were 
opened  before  the  channel  was  well  cleared.  Strangers 
cannot  be  supposed  to  know  the  state  of  the  dock,  and 
the  Company  who  open  their  dock  are  bound  to  take 
reasonable  care  to  make  it  safe  for  navigation  by  those 
who  use  reasonable  care  in  navigating  it. 

A  great  deal  was  said  about  the  knowledge  of  the 
pilot  in  chaiige  of  the  vessel,  as  to  the  state  of  the 
channeL  The  answer  was  given  in  the  Court  below. 
No  reliance  was  placed,  by  the  defendants,  on  the  know- 
ledge of  the  pilot;  because  they  contended  that  the  state 
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(a)  Ante,  p.  116. 
(c)  12  d  B.  439. 


(h)  3  H.  4-  N.  164. 

(d)  11  A.^E.223.2S0. 
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of  the  basin  was  not  such  as  to  prevent  a  man  of  ordi- 
dary  prudence  from  attempting  to  take  the  vessel  out 
Moreover,  this  argument  cannot  avail,  because  the  jury 
found  that  there  was  no  mismanagement  on  his  part 
when  the  vessel  received  damage. 

Notwithstanding  the  argument  of  Sir  Fitzroy  Kelly 
I  think  that  the  judgment  ought  to  be  affirmed^  for  the 
reasons  assigned  in  the  Court  below. 


Pollock  C.  B.,  Williams  J.,  Channell  B.   and 
Keatino  J.  concurred. 

Judgment  afi&rmed. 


[I860.] 

Tuesday^ 
May  29^. 

Bailway  and 
Canal  'Traffic 
Act.  1854, 
17  #  18  Vict, 
c.  31.  *.  7. 
Special  con- 
tract. 

Unreasonable 
condition. 
Carriaae  of 
animau. 
Blxtra  charge. 
Negligence. 


Thomas  Haydon  Harrison  against  The  London, 
Brighton  and  South  Coast  Railmtay  Company. 


A  passenger  by  railway  from  L.  to  JT.,  took  with  him  two  horses  and 
a  retriever  dog ;  the  horses  were  put  into  a  horse  box,  and  a  servant  of 
the  defendants  proposed  that  the  dog  should  be  placed  in  the  horse-box^ 
to  which  the  plaintiff  assented.  The  dog  was  fastened  in  the  horse-box 
by  means  of  a  leather  collar  round  its  neck,  and  a  strap  thereto,  which 
passed  through  a  ring  fixed  to  the  side  of  the  horse-box ;  the  coUar  and 
strap  were  furnished  by  the  plaintiff,  and  were  his  property.  The 
plaintiff's  agent  signed  a  ticket,  subject  to  the  followmg  conditions : 
"  The  Company  wiU  not  be  liable  in  any  case  for  loss  or  damage  to  any 
horse  or  other  animal  above  the  value  of  4(V.,  or  any  dog  above  the 
value  of  5/.,  unless  a  declaration  of  its  value,  signed  by  the  owner  or  his 
agent  at  the  time  of  booking  the  same,  has  been  given  to  them,  and  by 
such  declaration  the  owner  shall  be  bound,  the  Company  not  being  in 
any  event  liable  to  any  greater  amount  than  the  value  so  aeclared.  The 
Company  will  in  no  case  be  liable  for  injury  to  any  horse  or  other  anJTnal 
or  dog,  of  whatever  value,  when  such  injury  anses  wholly  or  partially 
from  fear  or  restiveness.  If  the  declared  value  of  any  horse  or  other 
animal  exceed  40/.,  or  any  dog  5/.,  the  price  of  conveyance  will,  in  addi- 
tion to  the  regular  fare,  be  after  the  rate  of  2A  per  cent.,  or  6rf.  in  the 
pound,  upon  the  declared  value  above  Ak)l.  [or  5/.],  whatever  may  be  the 
amount  of  such  value,  and  for  whatever  distance  the  horse  or  other 
animal  is  to  be  carried."  The  plaintiff  made  no  declaration  of  the  value 
of  the  dog,  and  paid  3.«.  for  the  carriage  of  it.  On  the  arrival  of  the 
train  at  W.  a  window  in  the  horae-box  was  found  open,  through  whidi 
the  dog  had  escaped,  and  was  lost.  The  Court  hanng  power  to  draw 
inferences  of  fact, 

1.  Held  bv  this  Court,  and  affirmed  by  the  Exchequer  Chamber,  that 
the  loss  of  tne  dog  was  not  occasioned  by  neglect  or  default  of  the  plain- 
tiff, or  of  the  defendants. 

2.  Held,  per  Cockbum  C.  J.  and  Blackburn  J.,  that  a  dog  is  one  of 
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the  animals  to  which  the  proviso  in  sect.  7  of  The  Railway  and  Canal 
Traffic  Act,  1854,  17  &  18  Jlct.  c.  31.,  relates;  and,  per  Wight  man  J., 

Acd  the  Exchequer  Chamber,  that  the  defendants  had  made  themselves 

Jiable  as  common  carriers  for  carrying  the  dog. 

3.  Held,  per  Cockbum  C.  J.  and  Blackburn  J.,  that  the  conditions  in  the 

f-ioket  were  not  jnst  and  reasonable  within  that  section,  in  two  respects : 

^jr=st,  because  the  meaning  of  the  ticket  was,  that  if  the  value  of  the 

^jf>^  exceeded  5/.,  and  its  value  was  not  declared,  the  Company  would 

gxo^  ^  liable  for  loss  or  damage  occasioned  by  their  own  negligence : 

0.^»<<:ondly,  because,  in  the  absence  of  evidence  by  the  Company  shewing 

tJxe  contrary,  the  extra  charge  of  2J  per  cent,  was  excessive;  and  there- 

fk>r«,  the  conditions  being  void,  the  Company  were  liable,  as  common  car- 

r£«»XB,  for  the  full  value  of  the  dog.    But,  per  Wiahtman  J.,  the  meaning 

ai€   the  ticket  was  that  Uie  Company  would  not  m  any  case  be  Hable  for 

loss  or  damage  beyond  bl,  unless  the  value  was  declared,  and  that  this 

•wrwkJAK  reasonable  condition ;  and  that  the  Court  had  no  means  of  ascer- 

taAning  whether  the  extra  charge  of  2^  per  cent,  was  reasonable  or  not, 

axid  therefore  the  plaintiff  was  not  entitled  to  recover  more  than  U. 

4.  Held  by  the  Exchequer  Chamber,  Erie  C.  J.,  Williams  and  Keatina 
J  J.,  and  ChanneU  B.,  reversing  the  judgment  of  the  Queen's  Bench 

,  {JVUdt'R.  dissentiente),  that,  assuming  sect.  7  applied  to  the  case,  the 

l  eonditions  in  the  ticket  were  just  and  reasonable  within  that  section ; 

I  becaose  the  effect  of  the  first  condition  was  not  to  exempt  the  defendants 

ft  trom  liability  for  loss  or  injury  occasioned  by  wilful  wrong;  and  if  it 

■  exempted  them  from  responsibility  for  any  negligence  it  was  severable, 
H  and  Talid  to  exempt  when  there  was  no  negligence ;  and  it  lay  upon 
H  the  plundff  to  shew  that  the  extra  charge  in  the  third  condition  was 
M         euffbitant  or  unfair,  and  the  question  whether  it  was  so  was  for  a  jury, 

■  tod  not  for  the  Court. 
,  5.  Held  by  Erie  C.  J.  and  Keating  J.,  that  sect.  7  was  confined  to  cases 
in  which  the  loss  or  injury  was  occasioned  by  misconduct  on  the  part 
of  the  Company,  and  aid  not  apply  where  it  occurred  through  pure 
leddent 


The  declaration  stated  that  the  defendants  were  the 
owners  and  proprietors  of  The  London^  Brighton 
^  South  Coast  Railway,  and  common  carriers  of  goods 
for  hire  on  the  said  railway;  and  the  plaintiff  caused  to 
fce  delivered  to  the  defendants,  and  they  accepted  and 
Kcdred  of  and  from  the  plaintiff,  a  certain  dog,  to  wit, 
*  retriever  of  the  plaintiff,  of  great  value,  to  be  safely 
Cttried  and  conveyed  by  them  as  such  common  carriers 
from  the  defendants'  station  at  London  Bridge  to  Worth' 
^lEod  there  safely  and  securely  to  be  delivered  for  the 
plaintiff  vrithin  a  reasonable  time,  for  certain  reasonable 
reward  to  the  defendants  in  that  behalf:  Yet  the  defend- 
ants, not  regarding  their  duty  as  such  common  carriers, 
did  not  nor  would  safely  or  securely  carry  or  convey  the 
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said  dog  from  the  defendants'  station  at  London  Bridge 
to  Worthing,  and  there  deliver  the  same  for  the  plaintiff; 
and  by  reason  of  the  breach  of  duty,  carelessness,  negli- 
gence and  default  of  the  defendants  in  the  premises/ the 
said  dog  became  and  was  wholly  lost  to  the  plaintiff:  and 
the  plaintiff  claims  2121 
Pleas :  1.  Not  guilty. 

2.  That  the  plaintiff  did  not  cause  the  said  dog  to  be 
delivered  to  the  defendants^  nor  did  the  defendants  accept 
or  receive  the  same  of  or  from  the  plaintiff,  upon  the 
terms  or  for  the  purposes  in  the  declaration  in  that 
behalf  alleged. 

3.  That  the  plaintiff  caused  the  said  dog  to  be  deli- 
vered to  the  defendants,  and  the  defendants  received  the 
said  dog  from  the  plaintiff,  to  be  carried  and  conveyed 
by  the  defendants  in  their  railway,  to  wit,  from  and  to 
the  places  in  the  declaration  mentioned,  under  and  sub* 
ject  to  certain  conditions  and  a  certain  contract,  signed 
on  behalf  of  the  plaintiff  by  the  person  delivering  such 
dog  for  carriage  as  aforesaid,  whereby  it  was  pro- 
vided and  agreed  by  and  on  behalf  of  the  plaintiff,  and 
whereby  the  defendants  gave  him  notice,  that  the  de- 
fendants should  not  nor  would  be  liable  in  any  case  for 
loss  or  damage  to  any  dog  above  the  value  of  five  pounds, 
unless  a  declaration  of  its  value,  signed  by  the  owner  or 
his  agent  at  the  time  of  booking,  should  have  been  given 
to  them ;  and  that  the  said  dog  in  the  declaration  men- 
tioned, before  and  at  the  time  it  was  so  delivered  to  and 
received  by  them  for  carriage  as  aforesaid,  and  afterwards 
while  the  same  was  on  their  railway  for  carriage,  was  a 
dog  of  a  value  above  five  pounds,  to  wit,  of  the  value 
of  ten  pounds,  and  that  no  declaration  of  the  value  of 
the  said  dog  signed  by  the  owner  or  his  agent  was  given 
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to  them  at  the  time  of  booking  the  said  dog^  or  at  any 
time  before  or  afterwards. 

4.  That  the  dog  in  the  declaration  mentioned  was 
receiyed  by  the  defendants  from  the  plaintiff,  to  be 
carried  by  the  defendants  for  the  plaintiff,  on  their  rail- 
way, from  their  station  in  the  declaration  mentioned  to 
Worthing^  subject  to  a  certain  special  contract,  signed  on 
behalf  of  the  plaintiff  by  the  person  delivering  the  said 
dog  for  carriage  as  aforesaid,  at  the  time  of  such  delivery, 
whereby  it  was  provided  and  agreed,  and  the  plaintiff 
had  notice,  that  the  defendants  should  and  would  in  no 
case  be  liable  for  injury  to  any  dog,  of  whatever  value, 
where  such  injury  arose  wholly  or  partially  from  fear  or 
restiveness.  And  that  the  injury  to  the  dog,  whereby 
the  same  became  and  was  lost  to  the  plaintiff,  as  in  the 
declaration  mentioned,  happened  and  arose  from  the  fear 
and  restiveness  of  the  said  dog  while  on  the  defendants' 
said  railway  for  carriage  as  aforesaid. 

Issues  on  all  the  pleas. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the  Sit- 
tings in  London  after  Hilary  Term,  1859,  a  verdict  was 
found  for  the  plaintiff  for  21/.  damages,  subject  to  the 
following  case. 

On  the  29th  October y  1858,  the  plaintiff,  accompanied 
by  his  brother,  Daniel  Alfred  Harrison,  proceeded  to  the 
terminus  station  of  the  defendants  at  London  Bridge, 
for  the  purpose  of  traveUing  as  a  passenger  on  the  defend- 
ants' line  of  railway  from  London  to  Worthing,  He 
took  with  him  two  horses  and  the  dog  mentioned  in  the 
declaration,  to  be  conveyed  by  the  defendants  on  their 
railway  to  Worthing,  and  delivered  them  to  the  defend- 
ants' servants  for  that  purpose  at  the  said  station ;  and  at 
the  same  time  Daniel  Alfred  Harrison,  on  behalf  of  the 
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plaintiff,  paid  to  the  defendants  the  sum  charged  hy 
them  for  the  carriage  of  the  two  horses  and  the  dog 
from  London  to  Worthing ;  and  also,  at  the  request  of 
the  defendants,  signed,  at  the  time  of  booking  the  horses 
and  dog,  and  as  agent  of  the  plaintiff,  the  owner  thereof, 
a  printed  ticket  or  paper,  in  the  form  required  by  the 
Company  to  be  signed  by  persons  sending  horses  or  dogs 
by  their  railway.     The  ticket  was  as  follows : — 
*^  London,  Brighton  and  South  Coast  Railway. 
"  Horse,  carriage,  and  dog  ticket, 
"  No.  2249—12  o'clock  train.  "  October  29,  1858. 

"  Prom  London  to  Worthing 

**  AmouQt  paid. 

£  s.    d. 
"2  horses  .        .        .        .         1  12    0 

'*  4  wheel  carriage 

*'  2  wheel  carriage      .         .        •         110 
"  1  dog 0    3    0 

£2  16    0 
"Name.     Harrison.  

*'  Received  the  annexed  ticket  subject  to  the  following 
conditions: — 

"  The  Company  will  not  be  liable  in  any  case  for  loss 
or  damage  to  any  horse  or  other  animal  above  the  value 
of  40/.,  or  any  dog  above  the  value  of  5/.,  unless  a  decla- 
ration of  its  value,  signed  by  the  owner  or  his  agent  at 
the  time  of  booking  the  same,  has  been  given  to  them, 
and  by  such  declaration  the  owner  shall  be  bound,  the 
Company  not  being  in  any  event  liable  to  any  greater 
amount  than  the  value  so  declared.  The  Company  will 
in  no  case  be  liable  for  injury  to  any  horse  or  other 
animal  or  dog,  of  whatever  value,  when  such  injury 
arises  wholly  or  partially  from  fear  or  restiveness.    If  the 
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declared  value  of  any  horse  or  other  animal  exceed  40/., 
or  any  dog  5/.,  the  price  of  conveyance  will,  in  addition 
to  the  r^ular  fare,  be  after  the  rate  of  2i  per  cent.,  or 
6c/.  in  the  pound,  upon  the  declared  value  above  401  [or 
5/.],  whatever  may  be  the  amount  of  such  value,  and  for 
whatever  distance  the  horse  or  other  animal  is  to  be 
carried.  *'  Daniel  A,  Harrison, 

'*  The  owner,  or  on  the  owner's  behal£ 
''A.  G.  S.,  Booking  Clerk.'' 
And  at  the  same  time  a  ticket  was  delivered  to  Daniel 
Alfred  Harrison,  as  agent  for  such  owner,  which  was  a 
duplicate  of  the  above.  No  declaration  of  the  value 
of  the  diog  was  made.  The  plaintiflF  requested  one 
of  the  porters  in  the  service  of  the  defendants  to 
place  the  dog  in  the  train,  then  about  to  pro- 
ceed from  London  Bridge  to  Worthing,  and  to  put  it 
into  a  dog-box.  The  dog-boxes  ordinarily  used  and 
furnished  by  the  defendants  for  the  carriage  of  dogs 
upon  their  railway  are  placed  under  the  seats  of  the 
second-class  carriages  used  by  the  defendants  for  the 
conveyance  of  passengers,  of  which  dogboxes  there 
were  some  in  this  train ;  but  the  porter  suggested  that 
it  would  be  better  to  place  this  dog  in  the  same  horse-box 
in  which  the  two  horses  of  the  plaintiff  had  been  placed, 
and  in  which  they  were  to  travel  on  the  journey  from 
London  to  Worthing.  The  plaintiff  made  no  objection, 
and  the  dog  was  accordingly  placed  in  the  same  horse- 
box with  the  horses  of  the  plaintiff,  and  fastened  in  the 
horse-box  by  means  of  a  leather  collar  round  its  neck, 
and  a  strap  thereto,  which  was  passed  through  a  ring 
fixed  to  the  side  of  the  horse-box :  the  collar  and  strap 
were  furnished  by  the  plaintiff,  and  were  his  property. 
The  horse-box  was  attached  by  the  defendants'  servant 
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to  the  train,  which  started  immediately  afterwards,  under 
the  conduct  of  the  defendants'  servants.    At  the  time 
when  it  left  the  London  Bridge  Station  both  the  doors 
and  windows  of  the  horse-box  were  shut  and  fiBistened 
in  the  usual  manner,  and  the  plaintiff  travelled  as  a 
first  class  passenger  by  the  same  train  from  London  to 
Worthing.     On  the  arrival  of  the  train  at  the  Worthing 
Station,  it  was  found  that  the  window  of  the  horse-box 
was  half  open,  and  that  the  dog  had  escaped  through  it 
The  hook  to  which  the  dog  had  been  fastened  remained 
fixed  in  the  horse-box,  and  the  strap  by  which  the  dog 
had  been  fastened  thereto  remained  fastened  to  the  hook, 
but  the  collar  was  gone.    The  horse-box  was  one  of  those 
ordinarily  used  by  the  defendants  for  the  conveyance  of 
horses  on  their  line  of  railway;  opening  with  doors  at  the 
side,  and  with  windows  having  wooden  shutters,  which 
slide  backwards  and  forwards  and  are  of  light  construction, 
either  secured  with  a  catch,  or  if  not  secured  with  a  catch, 
made  heavy  and  to  work  stiffly,  which  is  a  sufficient 
fastening.     The  shutters  of  the  horse*box  in  which  the 
dog  was  placed  were  not  fastened,  and  opened  very  easily; 
the  windows  of  it  were  about  four  feet  four  inches  fix)m 
the  floor,  and  were  about  two  feet  six  inches  square,  and 
for  the  purpose  of  opening  them  the  shutters  have  a 
small  hole  sufficient  to  admit  three  fingers.    None  of  the 
defendants'  servants  opened  the  window,  nor  did  any  of^ 
such  servants  see  any  one  open  it,  but  there  is  no  doubt-= 
that  the  dog  escaped  through  the  window,  and  that,  i€ 
placed  in  one  of  the  ordinary  dog-boxes  above  mentioned, 
he  would  not  have  escaped.     The  dog,  which  was  a  re — 
triever,  and  of  the  value  of  21/.,  was  lost  by  the  meansi- 
aforesaid ;  and  the  plaintiff,  having  applied  to  the  defend- 
ants to  make  satisfaction  for  the  loss,  which  they  refiised^ 
brought  this  action. 
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The  plaintiff^  amongst  other  things^  objected  that  the 
condition  relating  to  dogs  above  5/.  in  value^  contained 
in  the  notice  and  ticket^  was  not  just  and  reasonable^  or 
binding  on  him ;  and  that^  if  it  were  bindings  it  did  not 
extend  to  a  loss  by  negligence ;  and  that  in  any  case 
he  was  entitled  to  recover  5/.     It  was  agreed  that  the 
Court  might  draw  any  inferences  a  jury  might  draw 
from  the  fSacts  stated,  and  make  any  necessary  amend- 
ments in  the  pleadings.     The  question  for  the  opinion 
of  the  Court  was,  whether  the  plaintiff  was  entitled  to 
necover  in  this  action;  and  if  the  Court  should  be  of 
opinion  that  he  was,  then  the  verdict  was  to  stand  for 
the  plaintiff  for  21/.,  or  5/.,  as  the  Court  might  direct ; 
but  if  the  Court  should  be  of  a  contrary  opinion,  then 
the  Tcrdict  was  to  be  entered  for  the  defendants. 
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Joseph  Brown,  for  the  plaintiff — First,  the  defendants 
*^ere  guilty  of  n^ligence  in  two  ways.  They  put  the  dog 
t^to  a  horse-box  the  window  of  which  was  not  properly 
^^cured;  and  it  has  been  decided  in  M^Manus  v.  The 
^Lancashire  and  Yorkshire  Railway  Company,  in  error  (a), 
^^at  the  providing  an  improper  carriage  for  the  con- 
veyance of  live  stock  is  negligence  in  a  railway  Com- 
f^any.  Also,  they  did  not  fasten  the  dog  in  a  proper 
t^ianner  by  a  proper  collar.  And  there  was  no  negli- 
gence of  the  plaintiff  contributing  to  the  loss.  He  did 
c^ot  know  that  the  horse-box  was  not  a  proper  place  for 
c^arrying  the  dog,  and  consequently  there  was  no  fault  in 
l^is  not  objecting  to  it  being  put  there ;  and  he  was  not 
\x>und  to  provide  a  proper  strap  for  fastening  the  dog  in 
the  horse-box. 


TOL.  II. 


(a)  4  H.  4'  K.  327. 

K 
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Secondly^  assuming  that  there  was  no  n^ligence  in 
the  defendants,  they  are  not  protected  from  liability  by 
the  signed  contract^  as  it  contains  conditions  which  are 
nnjust  and  unreasonable. 

Sect.  7  of  "  The  Railway  and  Canal  Traffic  Act,  1854/' 
17  &  18  Vict  c,  31.,  which  was  passed  for  the  protection 
of  the  public,  makes  a  contract  with  such  conditions  ab- 
solutely '^nuD  and  void,"  and  consequently  the  defiendants 
remain  liable  to  the  plaintiff  upon  their  common  law 
liability  as  carriers.     And  by  the  first  proviso  it  is  for 
the  Court  to  say  whether  the  conditions  of  any  contract 
are  just  and  reasonable.     [He  also  cited  Simons  v.  The 
Great  Western  Railway  Company  (a),  M^Manus  v.  The 
Lancashire  and  Yorkshire  Railway  Company^  in  error  (&).] 
Reading  the  first  and  third  conditions  together,  the  mean^ 
ing  of  the  ticket  which  the  plaintiff's  agent  was  required, 
to  sign  is  that  if  the  value  exceed  5/.  the  defendants  wilL 
not  be  liable  in  any  case  for  loss  or  damage  unless  th^ 
value  be  declared,  and  the  extra  chaise  on  the  declared, 
value  be  paid.     The  ticket  cannot  be  read  as  if  it  con-^ 
tained   two  separable   conditions — one  exempting  the^ 
defendants  from  liability  for  their  own  negligence  itr:^ 
the  value  is  not  declared,  and  the  other  as  stating  the^ 
terms  on  which  they  will  be  liable  as  insurers.     Nor  \s^^^ 
it  necessary  to  contend  that,  if  the  ticket  contained  Iwu^^ 
conditions,  one  of  which  was  reasonable  and  the  other"  ■* 
unreasonable,  the  whole   would  be  void.     The  condi— — 
tion  which  professes  that  the   Company  will  not  bc^*" 
liable  '^in  any  case  for  loss  or  damage,"  unless  certainffv- 
things  are  complied  with,  exempts  them  from  liabililj^  "^ 


(fl)  18  C.  B.  806.  829. 


(b)  ^H.ifN.  327,  348,  349. 
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for  I088  occaaioned  by  their  own  negligence — it  is  the 
same  as  the  protection  given  by  the  Carriers*  Act,  " 
n  G.4icl  fF.  4.0.  68.  *.  1. ;   Hinion  v.  Dibbin  (a> 
This  was  the  constmction  put  upon  such  a  contract; 
before  stat  17  &  18  Vict.  c.  31.,  in  Austin  v.  The  Man- 
chester, Sheffield  and  Lincolnshire  Railway  Company  {b), 
Carr  v.  The  Lancashire  and  Yorkshire  Railway  Com- 
pany  (c),  Austin  v.  TTie  Manchester^  Sheffield  and  Lincoln- 
Aire  Raiboay  Company  (d);  and  since  stat.  17  &  18  Vict. 
e.  31.,  in  Simons  y.  The  Great  Western  Railway  (e)  and 
McManus  y.   The  Lancashire  and  Yorkshire  Railway 
Company  (/J,  reversed,  in  error,  Erie  C.  J.  dissentiente. 
The  second  condition,  as  to  fear  and  restiveness,  applies 
only  to  a  case  of  injury  and  not  to  a  case  of  total  loss ; 
and  even  if  that  condition  does  apply  to  a  total  loss, 
t^liere  is  no  evidence  that  the  escape  of  the  dog  from  the 
tf^arriage  arose  firom  fear  or  restiveness.     ^Blackburn  J. 
JUaeAndrew  v.    The   Electric  Telegraph   Company  {g) 
^liews  that   if  a  bona  fide  reasonable  alternative  is 
oileied  to  the  person  bringing  goods  to  be  carried,  there 
*•  nothing  unreasonable  in  the  Company  saying  that 
*^ey  will  not  be  liable  at  all  unless  that  alternative  is 
^^^^[iplied  with.]     The  alternative  offered  here  by  the 
*^ir'd  condition  imposing  an  extra  charge  of  2 J  per  cent. 
^^  "the  declared  value  for  the  carriage  of  a  dog  of  above  a 
^^^**tain  value  is  unreasonable :  it  amounts  to  a  prohibition 
^^^inst  dogs  exceeding  5/.  in  value  being  carried  on  the 
^^fendants*  line :  add  to  which  the  charge  is  no  more  for 
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a  journey  of  fifty  miles  than  for  a  journey  of  five  mfles. 
The  onus  of  shewing  that  such  a  rate  of  charge  is  reason- 
able is  upon  the  Company. 

Lastly,  dogs  are  within  the  general  words,  "horses, 
cattle,  or  other  animals,"  in  sect.  7.   There  is  no  mention^ 
of  poultry,  deer,  or  asses,  hut  they  would  be  within  th^a 
section.      The  proviso  which  limits  the  sums  to 
recovered  in  the  case  of  certain  specified  animals 
not  restrict  the  operation  of  the  general  words  in 
enacting  part  of  the  section ;  so  that  the  Company  j 
able  to  protect  themselves  by  reasonable  conditions  as  1 
the  carriage  of  other  animals  besides  those  enumerated  i 
the  proviso.     The  defendants  publicly  profess  that  thi 
carry  dogs,  and  therefore  they  are  bound  to  carry  the 
as  common  carriers;  Johnson  v.  T%e  Midland  RaSwmmmaji 
Company  (a). 

F,  L.  Spinhs,  contrk. — First,  the  Court  will  not  dr^^^w 
the  inference  that  there  was  negligence  in  the  defendan^^ts. 
The  plaintiff's  agent  assented  to  the  dog  being  pladi^ced 
in  the  horse-box ;  and  the  probability  is  that  the  coU^-S^) 
which  belonged  to  the  plaintiff,  was  broken  owing  ^ 

its  insufficiency,  or  by  the  dog  under  the  influence      ^  ^^ 
fear. 

Secondly,  stat  17  &  18  VicL  c.  31.  *.  7.,  whE-^* 
does  not  apply  unless  there  was  '*  neglect  or  dcfiiul^^J^ 
that  is,  culpable  negligence,  of  the  Company  or  tli^:^^ 
servants,  does  not  deprive  the  defendants  of  the  p^^V^ 
tection  sought  to  be  obtained  by  the  conditions  in  r^  ^^ 
ticket  Looking  at  the  substance  of  the  contract  c^r^^on- 
tained  in  the  ticket,  the  conditions  are  just  and  : 
(a)  4Exch.m. 
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iUe.  The  conditions  are  severable:  the  first  excludes 
he  liability  of  the  Company  if  the  value  is  not  declared^ 
ind  that  is  not  unreasonable  even  in  the  case  of  loss 
>r  damage  occasioned  by  negligence  of  the  Company^ 
lecause  greater  care  would  be  taken  by  them  in  the 
arriage  of  a  valuable  thing.  And  the  third  condition 
ledares  that  they  will  not  be  liable  as  insurers  in  certain 
Stfes  unless  an  extra  rate  of  charge  is  paid.  But  the 
list  condition  does  not  restrict  the  liability  of  the  Com- 
may  to  loss  or  damage  occasioned  by  their  negligence — 
he  words  "in  any  case/'  are  not  equivalent  to  the 
irards ''  firom  any  cause  whatever.^  The  first  and  second 
x>ndition8  begin  in  similar  general  terms  :  — '*  The 
Company  will  not  be  liable  in  any  case  for  loss  or 
iamage^''  and  "  The  Company  will  in  no  case  be  liable 
far  injury.*'  The  second  condition  applies  where  the 
mjury  arises  firom  restiveness^  and  it  would  be  absurd 
to  provide  that  the  Company  should  not  be  liable  for 
negligence  in  that  case.  The  conditions  must  be  con- 
strued as  meaning  that  the  Company  will  not  be  liable 
•'in  any  case"  where  their  liability  would  arise  from 
their  being  insurers  as  carriers  at  common  law^  and  not 
^  protecting  them  from  the  efiect  of  their  own  negli- 
gence. In  PhilUps  V.  Clark  (a),  which  carried  out  the 
Idgment  of  Lord  Ellenborimgh  in  Lyon  v.  Mells  {b\  a 
ill  of  ladings  containing  a  stipulation  that  the  shipowner 
ould  not  be  *'  accountable  for  leakage  or  breakage " 
as  construed  not  to  include  leakage  or  breakage  caused 
^  his  own  negligence  in  stowing  the  goods.  In  McMa- 
us  V.  JTie  Lancashire  and  Yorkshire  Railway  Company  {c) 
le  words  were  *'  the  Company  will  not  be  responsible 

(a)  2  C.  B.  y.  S.  166.  (6)  5  East,  428.  439. 

(c)  2ff.iN.  693;  S.  C,  in  error,  4  H.  ^  N.  327. 
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for  any  injury  or  damage  (howaoerer  cauaed)  oocnrring 
to  live  stock  of  any  description/'  and  that  was  a  case  of 
injury  occasioned  by  the  negligence  of  the  Company  in 
providing  an  insufiScient  carriage.    The  condition  is  the 
same  in  principle^  and  nearly  the  same  in  words,  as  the 
protection  given  by  the  Carriers'  Act,  11  6r.  4  &  1  W^.  4. 
c.  68.,  with  reference  to  the  articles  enumerated  in  sect  1, 
and  that  statute  is  a  legislative  recognition  of  the  condi- 
tion as  just  and  reasonable.     In  Oiven  v.  BumeU  {a)^ , 
where  the  words  "  plate  glass/'  ^^  looking  glass/^  "] 
this  edge  upwards/'  were  written  on  the  case  in  which  i 
looking  glass  was  packed,  but  no  declaration  was  made 
of  the  nature  and  value  of  the  article,  and  no  inc 
rate  of  carriage  paid,  it  was  held  that  the  carrier 
within  the  protection  given  by  that  Act.     IBlackbum  J...i^ 
There  is  a  considerable  difference  in  the  purview  of  th^^ 

two  Acts.     Carriers  were  under  the  risks  of  the  com 

mon  law  liability,  and  the  first  Act  was  passed  fo^^ 
their  protection.     The  inonopoly  which  railway  Com— — 
panics  had  was  the  ground  of  the  extension  of  theii^** 
liability  by  the  second  Act]     As  to  the  third  condi—    ^ 
tion,  the  Court  are  not  called  upon  to  determine  whethe 
it  is  just  or  reasonable ;  because  the  defendants 
not,  by  that  condition,  say  that  they  will  not 
a  dog  above  the  value  of  6L  unless  the  increased  cha 
is  paid,  but  only  that  they  will  not  carry  a  valuable  dog^^  -*** 
which  would  impose  upon  them  an  extra  liability,  at  theju^-*^* 
same  rate  as  a  cheap  dog.     By  stat  11  G.  4  &  1  W.  4^ 
s,  2.  carriers  were  authorized  to  make  an  increased  rat^ 
of  charge  for  the  carriage  of  certain  specific  goods  abovc^ 
the  value  of  10/. ;  and  the  Courts  were  not  called  upoi*' 
to  determine  what  was  a  reasonable  rate  of  charge.   How 

{a)  2  Cr.  4'  M.  353. 
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can  the  Court  judge  what  is  an  unreasonable  extra  charge  ? 
Hie  extra  chaige  in  this  case  was  not  shewn  to  be  exces- 
sive ;  nor  is  it  unreasonable  because  it  is  the  same  for  all 
distances.     The  main  risk  is  in  receiving  and  delivering 
the  animal^  and  that  is  the  same  whatever  distance  it 
may  be  carried  along  the  line.   What  would  be  an  injury 
to  a  horse  of  great  value^  as  a  blemish  in  the  coat,  would 
be  none  to  a  common  horse.     There  may  be  a  greater 
difSculty  in  getting  an  animal  in  or  out  of  a  carriage  at 
a  small  station  than  at  a  railway  terminus.   Further,  this 
is  not  a  charge  for  carriage,  but  for  risk,  which  is  in  the 
nature  of  insurance.  InChippendale  v.  The  Lancashire  and 
Yorkshire  Railway  Company  (a)  Erie  J.  said  that  it  might 
be  reasonable  that  the  Company  should  absolve  themselves 
bom  the  risk  of  the  conveyance  of  animals  not  domesti- 
cated.     In  Peek  v.  The  North  Staffordshire    Railway 
Company  (b)  the  chaise  for  insurance,  though  not  men- 
tioned in  the  printed  notices,  was   \0L  per  cent,  on 
the  declared  value,  in  addition  to  the  uninsured  rate. 
[  Crompton  J.   The  point  whether  the  charge  was  reason- 
tble  did  not  arise  in  that  case.]   In  Simons  v.  The  Great 
tfestem  Railway  {c)  a  condition  that,  where  goods  were 
conveyed  at  special  or  mileage  rates,  the  Company  would 
^ot  be  responsible  for  any  loss  or  damage,  however  caused, 
Mras  held  reasonable.    Also,  this  document  being  signed 
by  the  plaintiff's  agent,  the  contract  contained  in  it  is 
primft  facie  just  and  reasonable :  the  signature  of  the 
plaintiff  shifts  the  onus  of  shewing  that  the  condition 
is  just  and  reasonable  from   the   Company  to    him. 
Farther,  the  plaintiff  is  not  in  a  position  to  raise  this 
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point,  because  he  did  not  declare  the  value :  if  he  had 
done  so,  the  Company  might  have  said  that  they  would 
not  make  the  extra  charge  in  this  instance. 

Lastly,  a  dog  is  not  an  animal  within  stat.  17  &  18 
Vict.  c.  31.  *.  7.,  which  enacts,  "  every  such  CJompany 
as  aforesaid  shall  be  liable  for  the  loss  of  or  for  any 
injury  done  to  any  horses,  cattle  or  other  animals  .... 
occasioned  by  the  neglect  or  default  of  such  CJompany 
or  its  servants,  notwithstanding  any  notice,  condition,  or 
declaration  made  and  given  by  such  Company  contrary 
thereto,  or  in  anywise  limiting  such  liability.*'     In  the 
construction  of  statutes  where  general  words  follow 
particular  ones,  the  rule  is  to  construe  them  as  appli- 
cable to  persons  or  things  ejusdem  generis;  Sandiman  v. 
Breach  {a),  per  Lord  Tenterden  ;  Rex  v.  The  InhahUants 
of  Whitnash  (b),  per  Hohoyd  J.     [He  also  cited  Whit'' 
more  appt  v.  Bedford  respt.  (c).]     Therefore  a  dog  is 
not  included  within  the  words  "  other  animals/'     Then, 
follows  a  proviso  that  nothing  herein  contained  '^  shalL 
be  construed  to  prevent  the  said  Companies  from  making" 
such  conditions  with  respect  to  the  receiving,  forwarding,,, 
and  delivering  of  any  of  the  said  animals,  articles,  goods,, 
or  things,  as  shall  be  adjudged  by  the  Court  or  Judges 
before  whom   any  question  relating  thereto   shall  be? 
tried  to  be  just  and  reasonable  */*   which   shews  that^ 
some  animals  were  intended  to  be  within  the  section, 
and  some  not.     The  next  proviso  is,  ''that  no  greater**^ 
damages  shall  be  recovered  for  the  loss  of  or  for  any — 
injury   done  to   any  such   animals,  beyond  the  sum^ 
hereinafter  mentioned  ;'*  and  then  a  maximxmi  sum  ii^ 
fixed  "  for  any  horse,'*  ''  for  any  neat  cattle,*'  and  "for^ 

(«)  7  B,fC.  96.  100.  (b)  Id.  696.  601. 

(c)  5  M.  i'  G.  9. 
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mny  sheep  or  pigs/'  unless  the  value  is  declared,  in 
which  case  the  Company  may  charge  a  reasonable  per 
centage  or  increased  rate  of  charge  upon  the  excess  of 
yalue  so  declared     This  enumeration  excludes  other 
animals.     By  the  construction  contended  for  on  the 
other  side,  the  section  is  divided  into  two  parts:  the 
enacting  part  and  first  proviso  relate  to  all  animals,  and 
the  second  proviso  only  to  four  specified  kinds  of  animals. 
This  section  interferes  with  the  right  of  parties  to  make 
their  own  contracts;   and  when  the  protection  which 
Companies  sought  to  obtain  by  notices  limiting  their 
liability  was  taken  away,  the  proviso  introduced  by  way 
of  compensation  in  the  case  of  the  conveyance  of  animals 
would  be  co-extensive  with  the  enacting  part,  and  em- 
brace all  the  animals  intended  to  be  within  the  enacting 
part.     The  two  remaining  provisoes,  one  throwing  "  the 
proof  of  the  value  of  such  animals''   &&,  upon  the 
person  claiming  compensation,  and  the  other  that  no 
special  contract  "  respecting  the  receiving,  forwarding. 
Or  delivery  of  any  animals  ....  as  aforesaid"  shall  be 
(binding  unless  signed,  must  also  be  construed  as  applying 
^nly  to  the  four  specified  kinds  of  animals.     The  Legis- 
Uature  had  in  their  contemplation  such  animals  as  travel 
^ong  the  road  and  are  dealt  with  in  turnpike  Acts. 
Cn  all  the  cases  decided  upon  claims  for  compensation 
for   injury  to  animals,  they  have  belonged  to  the  class 
^rhich  may  be  called  animals  of  commerce.     It  would 
xmpose  a  great  difiiculty  on  the  Court  or  Judge  to  deter- 
xnine  what  is  a  reasonable  condition  with  respect  to  the 
conveyance  of  strange  animals. 
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of  Stat.  17  &  18  FicL  c.  81.  applies  to  all  animals  usaaUy 
carried  on  a  railway ;  the  proviso  mnst  be  read  as  if  the 
words  were  ''  any  of  the  animals  hereinafter  mentioned/' 
There  is  the  same  reason  for  protecting  the  public  with 
reference  to  the  conveyance  of  dogs,  poultry  and  asses^ 
as  other  animals.  Then  the  onus  of  shewing  the  rea- 
sonableness of  the  extra  charge  is  on  the  defendants — 
all  the  circumstances  are  peculiarly  within  their  know- 
ledge— they  can  tell  how  many  dogs  on  an  average  they 
carry  in  a  given  period^  and  how  many  on  an  average  are 
injured^  and  to  what  costs  and  expences  they  are  put 
[^Wightman  J.  If  the  Company  make  an  unreasonable- 
extra  charge^  might  not  a  person  who  had  declared  th^ 
value  offer  a  reasonable  sum^  and  require  them  to 
at  that  rate?]  If  the  plaintiff  had  refused  to  pay  th 
extra  charge,  the  Company  would  not  have  carried 
dog.  Lyon  v.  Melh  (a)  was  decided  before  the  Carriers' 
Act,  11  G.  4  &  1  ^.  4.  c.  68.,  under  which  carriers  ma; 
limit  their  responsibility  even  in  case  of  negligence. 
In  Phillips  V.  Clark  {b)  the  stipulation  was  not  that  tb 
carrier  would  not  be  responsible  for  leakage  or  b 
"in  any  case. 


CocKBURN  C.  J.     I  am  of  opinion  that  our  judgment 
ought  to  be  given  for  the  plaintiff.     At  the  same  time 
I  think  it  right  at  the  outset  to  say  that,  upon  the  fisMsta-- 
stated  in  this  case,  we  should  not  be  justified  in  drawings 
the  inference  that  there  was  actual  negligence  on  the^ 
part  of  the  Company.     My  judgment  proceeds  upon  th^^ 
ground  that  the  ticket  by  which  the  Company  proposed* 
to  convert  their  common  law  contract  into  a  special  on» 


(a)  5  East,  428. 


{h)  2  a  B.  X  S.  150. 
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18  Yoid,  and  that  therefore  their  liability  is  that  of  com- 
mon carriers  at  common  law^  unrestricted  by  the  terms 
mtroduced  into  the  ticket 

Before  stat.  17  &  18  Vict  c.  31.,  a  railway  Company 

ooold  have  restricted  their  liability  as  carriers  at  common 

law  by  entering  into  special  contracts.    The  case  cited 

by  Mr.  Brown,  decided  on  the  Carriers'  Act,  11  6r.  4 

&  1  fF.  4k  c.  68.,  and  the  cases  decided  independently  of 

that  Act  with  reference  to  special  contracts  entered  into 

by  railway  Companies,  establish  the  proposition  that  it  was 

open  to  them  to  restrict  their  liability  by  notices  within 

xnuch  narrower  limits  than  those  to  which  it  extends  at 

csommon  law.   But  the  consequence  of  those  decisions  was 

't;liat  the  Legislature  interposed.    They  thought  (and  I 

<2annot  but  think  wisely)  that  railways  being  in  many  in- 

^itances  the  only  means  of  carrying  goods  which  modem 

<x>nYenience  admits  of,  it  would  be  for  the  public  benefit 

'^o  interfere  by  no  longer  permitting  railway  Companies 

^€o  maintain,  as  they  had  succeeded  in  doing,  the  broad 

jnroposition,  ''  We  will  by  contract  exempt  ourselves  from 

liability  for  our  own  negligence."    Accordingly  stat.  17 

<&  18  Vict  e.  31.  s.  7.,  on  which  the  question  in  this  case 

arises,  was  passed.   That  section  enacts  in  substance  that 

it  shall  not  be  competent  for  a  railway  Company  to  limit 

their  liability  in  respect  of  loss  or  injury  arising  from 

their  own  negligence,  unless  the  circumstances  under 

which  they  seek  to  restrict  their  liability  make  it  just 

and  reasonable  for  them  to  do  so :  and  the  conditions 

must  be  such  ''as  shall  be  adjudged  by  the  Court  or 

Judge,  before  whom  any  question  relating  thereto  shall 

be  tried,  to  be  just  and  reasonable." 

The  first  question  is,  whether  this  case  is  within  sect.  7 
of  stat  17  &  18  Vict  c.  31.     It  was  ingeniously  put  by 
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Mr.  Spinks  that  a  dog  is  not  one  of  the  animals  to  wliich 
sect  7  relates.  On  looking  at  the  strange  phraseology 
of  the  section,  there  may  be  some  little  doubt  whether 
it  can  he  satisfactorily  concluded  that  it  does  embrace 
this  case ;  but  to  avoid  the  inconsistencies  into  which 
one  would  be  driven  by  an  adherence  to  the  literal 
language^  the  better  way  is  to  take  refuge  in  the  solu- 
tion suggested  by  my  brother  Blackburn  during  the 
argument^  that  the  proviso  specifies  compensation  for 
the  loss  of  or  injury  done  to  *'  any  of  the  follow- 
ing of  such  animals  '/'  and  this  will  give  a  reason- 
able construction  to  the  section. 

If  so^  a  dog  is  within  this  section;  and  then  the 
next  question  which  arises  is,  was  it  intended  by  the 
Company^  by  means  of  this  notice,  which  was  given 
with  a  view  to  limit  their  liability  with  reference  to 
the  carriage  of  a  dog,  to  secure  to  themselves  immu- 
nity if  damage  should  arise  from  their  own  n^li- 
gence?  I  think  the  language  of  the  notice  is  quite 
wide  enough  to  admit  of  that  construction :  the  words 
"  in  any  case''  comprehend  the  case  of  negligence. 
But  this  does  not  rest  on  first  impression.  Our  at- 
tention has  been  drawn  to  several  instances  in  which, 
under  the  Carriers'  Act,  11  6r.  4  &  1  fF.  4  e.  68.,  and 
since,  notices  in  this  general  form  have  been  held  to  be 
applicable  to  loss  or  injury  from  negligence.  There* 
fore  the  Company,  by  this  ticket,  did  intend  to  protect 
themselves,  in  respect  of  the  carriage  of  the  dog,  from 
liability  for  loss  or  injury  arising  from  their  own  negli- 
gence. Consequently  the  case  is  within  sect.  7  in  these 
two  respects. 

Then  the  question  arises,  is  the  notice  reasonable? 
I  think  that  several  considerations  make  it  unreason- 
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able.     The  Company  are  to  be  liable  for  loss  or  injury 
''notwithstanding  any  notice^  condition  or  declaration 
made  and  given  by  such  Company  contrary  thereto,  or 
in  anywise  limiting  such  liability/'  if  occasioned  by  the 
neglect  or  default  of  the  Company  or  its  servants.   Then 
Ibllows  the  proviso  that  "  nothing  herein  contained  shall 
le  construed  to  prevent  the  said  Companies  from  making 
such  conditions  with  respect  to  the  receiving,  forward- 
:5ng  and  delivering  of  any  of  the  said  animals,  articles, 
Soods  or  things  as  shall  be  adjudged  by  the  Court  or 
J'udge,  before  whom  any  question  relating  thereto  shall 
T>e  tried,  to  be  just  and  reasonable.''    The  qualification 
^>r   proviso   on   the   previous   enactment  is,   that  the 
Oompany  may  limit  their  liability  by  conditions,  which 
"the  Court  or  a  Judge  shall  adjudge  to  be  reasonable. 
^   think  that  the  burden  lies  upon  the  Company  of 
making  out  the  affirmative  of  the  proposition  that  the 
conditions,  which   they   seek  to  introduce,   for  limit- 
ing their  liability  in  respect  of  negligence,  are  reason- 
able.    What  then  are  the  facts  ?     The  charge  is  3«.  for 
the  carriage  of  a  dog  of  the  value  not  exceeding  5/.,  and 
if  the  value  exceeds  5/1,  they  put  on  2|  per  cent,  on  the 
value  beyond  5il,  or  6d  in  the  pound,  which  would  make 
the  charge  two-thirds  higher  in  amount  than  the  ordi- 
nary charge  for  the  carriage  of  a  dog.     At  first  sight, 
that  looks  like  an  excessive  and  exorbitant  additional 
charge,  though  it  may  not  be  so.     The  Company  could 
not  charge  3*.  for  carrying  a  dog  under  the  value  of  5/. 
and  Wt,  for  a  dog  above  the  value  of  5/.     I  presume 
that  there  is  a  maximum  rate  of  charge,  and  that  the 
charge  of  \0s.  would  be  much  above  the  maximum 
charge  which  they  could  make ;  if  not,  our  attention 
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would  have  been  drawn  to  it  Mr.  Spinki  argued  that 
the  extra  charge  was  in  the  nature  of  insurance.  It  may 
be^  that,  under  special  circumstances  connected  with  the 
conveyance  of  dogs,  2i  per  cent,  would  not  be  excessive 
as  insurance ;  but,  in  the  absence  of  evidence  on  the 
part  of  the  Company,  it  being  incumbent  on  them  to 
make  out  the  reasonableness  of  the  extra  charge  stated 
in  the  condition,  by  which  their  liability  is  to  be  limited, 
I  cannot  adjudge  that  this  condition  is  a  reasonable 
one.  The  effect  is,  that  the  condition  precedent,  im- 
posed by  the  L^islature  on  railway  Companies  proposing 
to  exempt  themselves  from  their  liability  as  carriers  at 
common  law,  is  not  fulfilled,  and  therefore  the  ticket  is 
void. 

Mr.  Spinks,  who  argued  the  case  very  ably  for  the 
Company,  also  argued  that  the  conditions  in  the  ticket 
were  divisible,  and  that  the  first  condition  was  reason- 
able ;  which  amounted  to  this,  that  if  the  dog  was  of 
less  value  than  5^  a  declaration  of  the  value  need  not 
be  made,  but  that  if  it  was  of  more  value  than  5/.  a 
declaration  of  the  value  must  be  made  and  signed  by 
the  owner  or  his  agent  on  booking  it,  otherwise  the 
Company  would  not  be  liable  in  any  case  to  a  greater 
amount  than  the  value  declared.  If  the  ticket  stopped 
there,  and  this  condition  stood  alone,  I  do  not  know 
that  it  might  not  be  a  reasonable  condition.  When  the 
value  of  an  article  of  the  same  kind  varies  materiaUy, 
it  may  be  reasonable  that  the  carrier  should  be  entitled 
to  call  upon  the  person  desiring  to  have  it  conveyed  to 
declare  the  value,  in  order  that  he  may  take  such  extra 
care  as  shall  insure  him  against  the  contingency  of 
being  called  upon  to  make  good  loss  or  damage  occurring 
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e  conveyance  of  the  article.  But  when  the  ticket 
>ked  at  as  a  whole,  as  I  think  it  must  be  in  order 
rive  at  its  true  construction,  I  can  come  to  no  other 
iusion  than  this,  that  the  Company  mean  to  say,  *'  If 
animal  is  of  greater  value  than  5/.  you  must  declare 
nalne,  and  you  must  pay,  in  addition  to  the  regular 
2}  per  cent.,  or  &d.  in  the  pound,  upon  the  excess 
e  value  above  5/. ; ''  and  practically  the  effect  would 
liat  if  the  owner  were  to  say,  "  The  value  of  my 
is  above  5/.,  but  I  decline  to  pay  an  unreasonable 
\  chai^  for  insurance,^'  the  Company  would  say 
a  may  go,  but  we  shall  not  carry  your  dog/'  It  is 
asonable  that  we  should  speculate  upon  what  a 
pany  might  possibly  do  in  such  a  case.  That  brings 
Ack  to  the  question  whether  the  extra  charge  is 
nable  or  not.  I  think  it  is  unreasonable  in  de- 
of  proof  to  the  contrary.  Consequently  the 
dants  have  failed  to  shew  a  good  condition,  on 
1  alone  stat.  17  &  18  Vict,  c,  31.  authorizes  them  to 
et  their  common  law  liability;  and  the  ticket  by 
1  they  sought  to  restrict  their  liability  failing,  they 
iltogether  unprotected  against  the  claim  of  the 
liff  in  respect  of  the  loss,  just  as  if  they  had  con- 
id  to  carry  as  common  carriers  without  any  notice. 
sfore  the  plaintiff  is  entitled  to  recover  the  full  value 
\  dog  independently  of  any  question  of  negligence. 
hink  that  stat  17  &  18  Ftct.  c.  31.  s,  7.  was  inten- 
o  afford  relief  to  the  public  against  the  decisions 
r  which  these  great  Companies  protected  them- 
9  by  requiring  tickets  to  be  signed  by  persons 
^ing  things  to  be  carried ;  and  that  the  Legislature, 
ng  to  the  new  mode  of  conveyance  introduced  into 
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tlie  country^  and  to  the  monopoly  whicli  is  in  the  hands 
of  these  Companies,  to  whom  great  powers  are  given ; 
and,  considering  that  the  public,  bringing  things  to  be 
carried,  must  submit  to  sign  the  tickets  presented  to 
them,  determined  that  these  Companies  should  not  have 
the  advantage  accruing  to  them  firom  this  extraordinary 
state  of  circumstances,  and  that  they  should  not  have 
the  same  power  which  other  persons  who  contract  to 
carry  have  of  making  their  own  bai^ains  and  stipula* 
tions ;  but  should  be  subjected  to  this  restraint,  that  if 
they  impose  terms  upon  their  customers  those  terms 
must  be  such  as  a  Court  or  Judge  shall  think  just  and 
reasonable. 


WiGHTMAN  J.  The  plaintiflF  has  obtained  a  verdict 
for  21/.,  as  the  value  of  a  dog  which  was  to  be  carried 
by  the  defendants  on  their  railway,  and  was  lost.  It  is 
hardly  necessary  to  enquire  whether  the  loss  was  occa- 
sioned by  negligence  on  the  part  of  the  Company  or  not; 
because  the  declaration  does  not  charge  that  the  defend- 
ants were  guilty  of  negligence,  but  that  they  were  liable 
upon  their  common  law  duty  as  common  carriers  safely 
and  securely  to  carry  and  deliver  the  dog.  If  that  be 
so,  the  case  stands  thus — a  common  carrier  is  only 
bound  to  carry  goods  of  that  description  which  his 
ordinary  calling  requires  him  to  carry;  and  dogs  are 
not  such  a  description  of  goods  as  at  common  law 
carriers  might  be  required  to  carry.  But  the  Company 
may  have  so  conducted  their  business  as  to  agree  to 
carry  dogs  like  any  other  descriptions  of  goods,  in 
which  case  the  common  law  liability  of  common  carriers 
would  attach,  unless  that  is  restricted  by  any  circom- 
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stances  peculiar  to  their  dealing  with  that  particular 
species  of  property. 

The  question  is,  whether  in  this  case  circumstances 
have  not  arisen  to  qualify  the  general  liability  of  the 
defendants  as  common  carriers.      Now,  although  the 
Company  have  made  it  part  of  their  dealings  with  the 
public,  when  carrying  as  common  carriers,  to  carry 
dogs,  yet  they  have  always  done  so  upon  special  terms 
and  conditions ;  and  then  the  question  is,  whether  the 
special  terms  and  conditions  are  such  as  exempt  them 
from   being  liable  to   the   extent   which   this   verdict 
would  charge  them,  viz.,  the  full  value  of  the  dog,  21 /• 
The  contract  between  the  parties  upon  which  the  Com- 
pany rely  is  this.    [His  lordship  read  the  first  condition 
of  the  ticket  (a).]    The  question  is,  whether  this  contract 
is  valid  or  not     It  may  be  that  if  the  plaintiff  had 
brought  his  action  alleging  his  dog  to  be  of  the  value  of 
6/.,  he  might  have  recovered  in  that  action.     The  com- 
mon law  liability  would  attach  unless  restricted  by  this 
Contract.     But  the  other  conditions  of  the  ticket  are. 
(^His  lordship  read  them  (a).]    The  Company  do  not  say, 
**  We  will  not  carry  any  dog  unless  a  declaration  of 
^alue  is  made,  and  there  be  paid  2^  per  cent,  upon  the 
declared  value,  as  for  insurance ;*'  but  they  say,  "We 
>rill  be  liable  only  to  the  extent  of  51."    The  plaintiff 
c^an  send  his  dog  to  Worthing  without  a  declaration, 
paying  3*.,  or  whatever  the  charge  for  carriage  may  be, 
said  he  may  run  the  risk  if  it  be  of  greater  value  than  5/. 
Sat  he  pays  the  smaller  sum,  and  then  he  is  in  the 
-position  of  his  own  insurer.     If  he  wishes  to  make  the 
Company  responsible  to  a  greater  extent  than  5/.  in  case 
the  dog  is  lost,  he  must  then  under  the  third  condition 
(a)  See  ante,  p.  126. 
▼OL.    II.  L  B.    &  8. 
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(which  seems  to  me  for  this  purpose  separable  from  the 
first)  declare  the  value,  and  pay  at  the  rate  of  2^  per 
cent.  Whether  that  be  a  reasonable  or  unreasonable 
rate  he  has  not  the  means  of  ascertaining,  nor  do  I  see 
how  the  Court  can  ascertain  it,  though  there  may  be 
insurance  Companies  which  insure  at  a  less  rate.  But 
it  seems  to  me  that  there  is  nothing  so  unreasonable 
in  this  special  contract  which  is  contained  in  the  ticket 
ofiered  to  persons  bringing  a  dog  to  be  carried,  and 
which  the  plaintiff  by  his  agent's  signature  adopted,  as 
should  induce  me  to  consider  that  the  defendants  have 
not  a  good  defence  to  this  action.  I  think  the  plaintiff 
might,  if  he  chose  to  be  his  own  insurer  to  any  extent 
beyond  5/.,  nevertheless  have  succeeded  in  an  action 
against  the  Company  to  the  extent  of  52.  But  since  he 
chooses  to  charge  the  Company  as  insurers  to  the  full 
amount,  I  think  he  is  bound  by  this  contract,  in  which 
there  is  nothing  flagrantly  unjust,  and  the  Company  are 
protected  on  the  ground  that  they  are  only  insurers  to 
the  extent  of  5/.;  as  he  has  not  chosen  to  declare  the 
value,  and  make  them  insurers  to  a  greater  amount  by 
paying  the  extra  charge  of  2^  per  cent.  As  the  plaintiff 
sends  his  dog  without  making  any  declaration  of  value, 
and  does  not  pay  the  extra  charge,  the  Company  are  only 
liable  upon  the  previous  part  of  their  undertaking.  I 
think  the  one  condition  is  severable  from  the  other. 
For  these  reasons,  I  am  of  opinion  that  the  verdict  for 
the  plaintiff  for  21/.  cannot  be  sustained;  but  that  it 
ought  to  be  entered  for  him  for  5/. 


Cbompton  J.  had  gone  to  chambers. 

Blackburn  J.    I  agree  with  the  Lord  Chief  Justice 
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that  the  plaintiff  is  entitled  to  recover  the  full  amount 
of  the  verdict  for  21/. 

This  being  a  case  in  which  we  are  to  draw  inferences  of 
fact,  I  do  not  think  the  facts  are  enough  to  shew  that  the 
Company  were  guilty  of  any  negligence  causing  the  loss 
of  the  dog.    Nor  do  I  draw  the  inference  that  the  plain- 
tiff was  guilty  of  negligence  conducive  to  the  loss  of  the 
dog,  which  might  have  been  a  defence  to  the  action.     I 
infer  simply  that  the  dog  was  casually  lost  in  the  course 
of  the  journey.     Also,  I  find  nothing  to  lead  me  to  the 
conduaion  as  an  inference  of  fact  that  the  dog  was  lost 
from  fear  or  restiveness.    In  my  view,  it  is  not  necessary 
to  consider  whether  the  conditions  are  severable  or  not, 
because  the  Court  has  power  to  amend  the  pleadings  as  it 
thinks  fit. 

The  question  therefore  is,   whether  the  Company, 

-*^viiig  received  the  dog  to  be  carried  under  the  ticket, 

^*^>e  answerable  for  the  loss  of  it  during  the  journey, 

^^ising  fircmi  a  casualty  for  which  neither  the  plaintiff 

^^^r   the  defendants  are  blameable.     That  depends  on 

^  Vie  construction  of  the  ticket^  as  regulated  and  affected 

Vfcy  *'  The  Railway  and  Canal  Traffic  Act,  1864,''  17  §•  18 

^^ict.  Cm  31.     Before  the  passing  of  that  Act  a  series  of 

^^^^^uses,  among  which  were  Austin  v.  The  Manchester^  She/- 

^-^i^Ueld  and  Lincolnshire  Railway  Company  (a),  in  the  Com- 

^:^on  Pleas,  and  Carr  v.  The  Lancashire  and  Yorkshire 

-•^tailway  Company  (b\  in  the  Court  of  Exchequer,  decided 

"t^liat  where  a  railway  Company  had  made  a  contract  con- 

^%ained  in  a  ticket  similar  to  the  present,  in  which  it  was 

stipulated  that  they  should  not  be  answerable  for  any 

accident,  however  caused,  the  contract  bound  the  parties, 

and  the  Company  were  not  answerable  for  any  loss  or 

(a)  10  C.  B.  454.  (b)  7  Exck,  707. 
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injury,  even  though  occasioned  by  their  own  negligence. 
Then  the  Act  of  Parliament  was  passed  on  which  the  pre- 
sent question  depends.  The  language  of  the  Act  is  diffi- 
cult to  construe,  but  it  has  received  a  construction  by  the 
Court  of  Common  Pleas  in  Simons  v.  The  Great  Western 
Railway  Company  {a),  and  by  the  majority  of  the  Court; 
of  Exchequer  Chamber  in  M^Manus  v.  The  Lancctshhre 
and  Yorkshire  Railway  Company  (b),  by  which  we  are 
bound ;  and  I  may  add  that  I  agree  in  that  construction. 
The  majority  of  the  Court  in  the  latter  case  say  (p.  349) 
that  in  consequence  of  rail  way  and  canal  Companies  having 
practically  obtained  a  monopoly  of  carrying,  and  which 
the  public  were  obliged  to  submit  to,  the  object  of  the 
Legislature  in  stat.  17  &  18  Vict,  c,  31.  was  to  interpose, 
and  require  that  a  Court  or  a  Judge  should  see  that  the 
conditions  in  the  special  contract  made  by  railway  Com- 
panies with  their  customers  were  just  and  reasonable : 
they  say,  "  It  is  unreasonable  that  the  Company  should 
stipulate  for  exemption  from  liability  for  the  consequence 
of  their  own  negligence,  however  gross,  or  misconduct, 
however  flagrant,  and  that  is  what  the  condition  und^ 
consideration  professes  to  do.  That  condition  is  therefore 
void,  and  the  case  stands  simply  upon  the  ground  that 
the  plaintifl^  has  employed  the  defendants  to  carry  his 
horse  safely,  and  that  they  have  used  an  insufficient  and 
improper  vehicle  for  that  purpose,  whereby  the  horse  has 
been  injured.''  According  to  that  decision,  if  in  the 
present  case  the  condition  which  the  Company  have 
imposed  is  unreasonable,  that  condition  being  void,  the 
Company  have  simply  contracted  to  carry  the  dog 
safely ;  and  the  dog  having  been  lost  by  no  excepted 
peril,  the  Company  would  be  liable  upon  that  contract. 
(a)  18  C.  B.  805.  (h)  A  H,  i  N,  327. 
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Then  arise  two  questions,  "  What  is  the  construction  of 
the  ticket  V*  and    "  Is  the  condition   reasonable  or  ' 
unreasonable  ?'' 

I  cannot  think  that  the  statute  does  not  apply  to  dogs 

as  well  as  horses.     Sect  7  says,  "  every  such  Company 

as  aforesaid  shall  be  liable  for  the  loss  of,  or  for  any 

injury  done  to,  any  horses,  cattle,  or  other  animals,  or 

to  any  articles,  goods,  or  things.*'     Words  could  hardly 

be  devised  more  comprehensive  to  include  animals  and 

things  usually  carried  by  railway  Companies.    It  is  true 

that  the  subsequent  proviso,  awkwardly  limiting  the 

amount  to  be  recovered  for  injury  to  certain  animals, 

omits  ''dogs;'*  and  it  is  argued  that  we  are  to  read  the 

enactment  with  that  proviso,  and  then  damages  would 

ixot   be  recoverable  for  injury  to   any  animals  except 

^bose  enumerated  in  the  proviso.     But  I  do  not  think 

^liat  that  proviso  restricts  the  generality  of  the  words  in 

"^lie  enactment     I  think  that  we  must  put  a  reasonable 

^construction  upon  the  proviso,  and  read  the  words  "  any 

Ci^f  such  animals  beyond  the  sums  hereinafter  mentioned,'* 

s^^  ''  such  of  the  animals  as  hereinafter  mentioned  beyond 

"ti-ie  sums  following."    Then  a  dog  is  as  much  within  the 

statute  as  a  horse.     The  point,  whether  a  live  animal, 

\3eing  a  new  species  of  things  to  be  carried,  was  an 

^urticle  to  the  carrying  of  which  the  common  law  liability 

of  a  carrier  attached,  which  had  been  thrown  out  by 

J\irke  B.  in  Carr  v.  The  Lanca  hire  and  Yorkshire  Rail-- 

moay  Company  (a),  arose  directly  in  M'Manus  v.  The 

Lancashire  and  Yorkshire  Railway   Company  (Jj),   and 

was  noticed  in  the  judgment  of  the  Court  (p.  702).     I 

ai^ed  the  case  as  counsel  for  the  plaintiff,  and  I  looked 

for  authorities  which  might  bear  upon  the  point,  but 

found  none.     It  is  suflScient  to  say  that  the  decision  of 

(a)  7  Exch.  707.  {^h)  2  H.  ^-  K  6U3. 
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the  Court  of  Exchequer  Chamber  was,  that  the  railway 
Company  were  responsible  for  the  carriage  of  a  live 
animal ;  in  that  case  it  was  a  horse ;  and  that  decision 
bears  upon  the  present  case,  if  the  condition  is  un- 
reasonable. 

The  condition  laid  down  in  the  ticket  is,  that  *'the 
Company  will  not  be  liable  in  any  case  for  loss  or  damage 
to  any  horse  or  other  animal  above  the  value  of  40/.,  or 
any  dog  above  the  value  of  5/.,  unless  a  declaration  of  its 
value,  signed  by  the  owner  or  his  agent  at  the  time  of 
booking  the  same,  has  been  given  to  them,  and  by 
such  declaration  the  owner  shall  be  bound."  And  after- 
wards it  is  stated,  "  If  the  declared  value  of  any 
horse  or  other  animal  exceed  40i,  or  any  dog  5/., 
the  price  of  conveyance  will,  in  addition  to  the  r^ular 
fare,  be  after  the  rate  of  2^  per  cent.,  or  6rf.  in  the 
poimd,  upon  the  declared  value  above  40/.  [or  5/.].*'  I 
cannot  construe  these  as  not  being  parts  of  the  same 
condition.  And  if  the  Act  had  not  passed,  I  should 
have  been  obliged  to  construe  the  ticket  as  containing 
this  contract  between  the  railway  Company  and  a  person 
bringing  a  dog  above  a  certain  value  to  be  carried,  "  It 
shall  not  be  at  any  risk  to  the  Company,  unless  the  value  is 
declared,  for  the  purpose  of  regulating  the  extra  chai^ 
to  be  made  thereupon."  Then,  is  this  extra  chai^ 
reasonable?  I  say  this;  because  some  extra  charge 
may  be  reasonable.  Looking  at  Simons  v.  The  Great 
Western  Railway  Company  (a),  where  it  was  decided 
that  a  condition,  that  the  Company  were  not  to  be 
responsible  for  any  loss  or  damage  in  the  case  of  goods 
conveyed  at  a  special  or  mileage  rate,  was  jiwt  and 
reasonable ;  and  coupling  that  with  Mac  Andrew  v.  TTu 
Electric  Telegraph  Company  (i),  and  the  other  cases 
(«)  18  C.  B,  806.  {h)  17  C.  B,  3. 


XXin.   VICTORIA.] 

referred  to  in  the  argument^   which  supply  the  key 
to  the  decision  of  the  Court  in  the  first  mentioned 
case,  I  think  that  a  condition  is  reasonable  and  pro- 
per which  meets  the  evil  of  the  monopoly  possessed 
by  railway  Companies,  and  which  gives  persons  apply- 
ing to  them   a  bona  fide  alternative  of  paying  the 
extra  rate  of  charge,   or   doing   something  which  is 
j-«asonable.    But  I  construe  this  ticket  as  saying,  that 
if  there  is  no  declaration  of  value,  the  Company  will 
.Knot  be  liable  in  any  case  for  loss  or  injury  to  any  animal 
ijf  the  value  is  more  than  5^     So  that  if  a  man  brings 
^^uch  a  dog  with  him  to  be  carried,  the  Company  say, 
'^' '  Either  we  shall  not  take  your  dog  to  be  carried,  or  you 
^ahall  pay  2|  per  cent  upon  the  value  by  way  of  insur- 
ice,  or  we  will  not  be  liable  in  any  case  for  loss  or 
Djury  by  the  negligence  of  our  servants/' 
I  have  had  doubts,  not  whether  this   condition  in 
"itself   was    reasonable   or   not,  but  whether,   on  the 
^Acta  here   stated,  we  are  put  in   a  position  to  see 
"•hat   it   was  not  reasonable ;   for  the   statute    allows 
^ch  conditions   "as  shall  be  adjudged  by  the  Court 
^J*  Judge"  '*to  be  just  and  reasonable/'     Are  we  to 
adjudge  that  this  condition  is  just  and  reasonable,  or 
^hat  it  is  not  just  and  reasonable,  or  that  we  cannot 
^^judge  ?     But  we  are  to  draw  inferences  of  fact,  and 
Considering  that  the  charge  of  2|  per  cent,  is  prima  facie 
Excessive,  and  that  the  Company  have  all  the  materials 
"^nthin  their  own  knowledge  for  shewing  the  condition 
t;^  be  just  and  reasonable,  and  that  they  have  not  pro- 
duced that  evidence  before  us,  I  think   that  there  is 
Enough  to  justify  me  as  a  Judge  in  drawing  the  conclu- 
sion, which  I  have  no  doubt  of  as  a  private  individual, 
that  this  per  centage  is  excessive ;  and  consequently  that 
the  condition,  which  I  construe  to  mean,  "  We  will  not 
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be  responsible  in  any  case  for  any  loss  or  injury  unless 
you  pay  this  excessive  amount,"  is  unreasonable,  and  is 
to  be  rejected.  Hence  it  follows  that  the  Company  con- 
tracted to  carry  safely,  perhaps  excepting  the  case  of  loss 
from  fear  or  restiveness,  which  is  not  now  in  question,  and 
they  have  not  done  so ;  and  therefore  they  are  responsible 
to  the  owner  for  the  value  of  the  dog. 

Judgment  for  the  plaintiff  for  21/.  (a), 

(a)  The  arguments  and  judgments  in  this  case  have  been  partly  com- 
piled from  the  note  book  of  the  late  T.  F.  Ellis,  Esq. 


IN   THE   EXCHEQUER   CHAMBER. 

^^3j     Harrison  against  The  London,  Brighton,  and— 
South  Coast  Railway  Company. 

For  head  note,  see  ante,  p.  122. 

^PHE  defendants  having  brought  error  upon  the  above^ 
judgment,  the  case  was  argued  in  Michaelmas  Vaca — 
tion,  November  27th,  1861,  before  Erie  C.  J.,  Williams, 
Willes,  and  Keating  JJ.,  and  Channell  and  VUlde  BB.,  by — 

F.  L.  Spinks,  for  the  defendants ;  and 

Joseph  Brown,  for  the  plaintiff. 

The  arguments  were  substantially  the  same  as  in  the 

Court  below.     The  only  additional  case  referred  to  was 

Beal  V.    The  South  Devon  Railway   Company  {a)^  by 

Channell  B. 

Cur.  adv.  tnilt. 

There  being  a  difference  of  opinion  on  the  Bench,  the 
following  judgments  were  now  delivered, 
(fl)  6H,fN,  876 
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£rle  C.  J.     The  declaration  was  for  the  loss  of  a  dog 

ddivered  to  be  carried.     The  pleas  are  to  be  amended 

«JCording  to  any  inference  of  fact  that  may  be  drawn ; 

tins  the  question  is  raised  whether,  upon  the  facts,  the 

p/aintiff  proves  a  right  to  judgment. 

The  facts  shew  that  the  defendants  profess  to  the 

public  to  cany  dogs,  and  in  that  sense  are  common 

ca^Triers  of  dc^;   at  the  same  time  they  profess  that 

tlx^^^  liability  in  respect  of  dogs  of  more  va]ue  than  5/. 

is   limited  by  this  condition,  that  if  the  excess  of  value 

al>OTe  5/.  be  not  declared  and  paid  for,  the  Company  will 

not;  in  any  case  be  liable  for  loss  or  damage  thereto. 

Tli.e  plaintiflF  delivered  to  the  defendants  a  dog  which  he 

P^^f^^ed  to  be  of  the  value  of  21i!.;  he  signed  the  contract 

^^ontaining  the  condition  above  mentioned,  and  the  pro- 

'^'^^ion  for  the  payment  of  2^  per  cent  on  the  excess 

^oove  5i,  as  stated  in  the  case,  and  he  neither  declared 

"^^e  Value  nor  paid  for  the  excess  above  5/.    The  loss  of 

^^  dog  occurred  through  pure  accident,  and  was  not 

^^^^*^^oned  by  any  neglect  or  default  on  either  side — this 

^^e  the  inference  of  fact  drawn  in  the  Court  below 

^^^  this  Court.    For  that  loss  the  plaintiflF  had  a  verdict 

^''  2l/.^  and  so  the  question  was  raised  whether  he  was 

^titled  to  keep  a  verdict  for  any  sum.  The  judgment  of 

^  Court  below  was  for  him ;  but  upon  error,  I  am  of 

P^J^ion  that  it  ought  to  be  reversed  and  entered  for  the 

^^et^dants. 

^-f  the  case  had  occurred  before  *'  The  Railway  and  Canal 

^^^c  Act,  1854,"  17  &  18  Vict.  c.  31.,  the  defendants 

^^d  have  been  entitled  to  succeed,  being  exempt  from 

^^ility  for  loss  by  the  terms  of  their  contract.     (See 

^^<tti  V.  Thel  Manchester  J   Sheffield^   and  Lincolnshire 

^^way  Company  (a);  Shaw  v.  The  York  and  Midland 

(a)  10  C.  B,  454. 
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Railway  Company  (a) ;  Austin  v.  The  ManchegteTf  Shef-^ 
'  field  and  Lincolnshire  Railway  Company  (&) ;    Carr  t^^. 
The  Lancashire  and   Yorkshire  Railway  Company  (c).  ^ 
Then^  is  the  defence  which  would  have  existed  befon^ 
that  Act  defeated  thereby?  I  think  not,  on  two  grounds 
1st,    Because  the  7th  section  of  that  statute  has  n 
application  to  this  case ;  and,  2ndl7,  If  the  statute 
any  application  thereto,  because  the  condition  in  the 
tract  of  the  plaintiff  was  just  and  reasonable. 

As  to  the  first  point,  I  am  of  opinion  that  the  7ft 
section  of  the  statute  is  confined  in  its  operation  to  loss- 
and  injuries  occasioned  by  misconduct  on  the  part  of  tl 
railway  Company,  and  not  to  those  occurring  throi 
pure  accident. 

In  the  construction  of  this  section,  I  differ  from  soi 
of  my  bretliren  for  whose  opinion  I  have  a  very  r 
respect,  but  I  purposely  abstain  firom  expressing  defS^x*- 
ence  towards  them  or  regret  for  myself,  being  sure  tlim«»t 
they  regard  only  the  interest  of  truth,  and  would  d«»i*^ 
that,  if  possible,  I  should  make  my  opinion  dear,  thoim^^^ 
opposed  to  theirs. 

The  enactment  in  effect  runs  thus.  Every  railv^'^y 
and  canal  Company  shall  be  liable  for  the  loss  of  ^^ 
injury  to  any  horse  or  thing  in  the  carrying  thcr-^^^' 
occasioned  by  the  neglect  or  default  of  such  Compa:f-3 
notwithstanding  any  condition,  &c.,  made  by  such  Co*^-^^' 
pany  to  the  contrary  thereof,  or  limiting  such  liabili^,^^' 
every  such  condition,  &c.,  being  hereby  declared  voS-  ^ 
Then  follow  the  provisoes,  all  of  which  qualify  t;fc^*^ 
enactment,  except  that  relating  to  contracts  in  writixis  ^ 
which  is  a  distinct  matter. 

The  section  declares  that  the  Company  shall  be  liabp  ^^ 


{a)  13  Q.  B,  347. 


(h)  16  C.  B,  600. 


(c)  7  Exch.  l(yj. 
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i!>jr  the  loss  of  an  animal^  occasioned  by  the  n^lect  or 
d^^^ult  of  the  Company,  and  if  the  loss  was  not  so  occa- 
gic>:Kied,  the  section  has  no  application.  In  common 
pgi.:x*lance,  neglect  or  default  would  express  culpable  con- 
jiOL^st.  If  the  Legislature  intended  to  provide  for  all  loss, 
lac^-^fevet  occasioned,  the  words  "  loss  occasioned  by  the 
xi^*^5lect  or  defSault  of  the  Company,'*  would  have  no 
la  ^^sming,  and  no  operation. 

The  history  of  the  section,  as  contained  in  all  the 

]\»  dgments  from  Johnson  v.  The  Midland  Railway  Com- 

pcM^Tiy  (a)  downwards,  shews  that  the  Legislature,  by 

ft*e  words  "loss  occasioned  by  the  neglect  or  default 

of  the  Company,'*  meant  loss  occasioned  by  culpable 

conduct,  and  not  a  mere  failure  to  deliver  occasioned 

^  inevitable    accident  without  any  blame.     All  the 

Judges  have   agreed  that  the  Legislature    interfered 

^^  ^uxovnt  of  the  interpretation  put  by  the  Courts  on 

^^^'^ain  conditions  imposed  by  railway  Companies  on 

^^tomers,  in  relation  to  the  carriage  of  live  animals,  to 

*"^  effect  that  the  Company  would  not  be  liable  for  any 

"fttji^ge^  however  incurred.     Although  in  each  case  the 

^>Japany  only  sought  to  apply  the  condition  reasonably, 

**^^  Courts  held  that  they  claimed  to  be  irresponsible  "  for 

^^gligence,  however  gross,  or  misconduct,  however  fla- 

S^^t"  (see  M^ManuB  v.  The  Lancashire  and  Yorkshire 

'^oHwatf  Company,  on  appeal  (&) ;  and  these  decisions 

^^^eated  a  panic,  lest  the  Companies  should  inflict  wilful 

^jury  and  claim  immunity.     The  evil,  therefore,  to  be 

^^toedied  was  irresponsibility  for  n^ligence  or  other  cul- 

^ble  conduct  created  by  a  condition,  and  the  purpose  of 

the  L^islature  was  to  apply  a  remedy  for  that  evil. 

The  exemption  from  liability  had  been  claimed  where 
Bnimals  had  either  been  killed  or  injured.     The  contest 
(a)  4  EsKk,  867.  (6)  4  fi:  #  X  327. 
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vas  whether  the  Companies  ought  to  be  exempt  from 
liability  for  such  damage^  if  caused  by  their  culpable 
conduct ;  and  the  more  minutely  the  section  is  examined 
the  more  clear  does  it  become  that  every  word  of  the 
enactment  has  a  rational  effect^  if  it  is  construed  to  take 
away  that  exemption  and  no  more.  It  creates  a  liability, 
not  for  any  loss  in  respect  of  the  non-performance  of  the 
duty  of  carrier,  which  would  include  delay,  detention, 
and  other  similar  causes  of  complaint,  but  for  the  loss  of 
or  injury  to  a  horse  or  other  thing.  The  actions  which  are 
said  to  have  caused  this  legislation  being  actions  for  in- 
juries to  horses.  Further,  it  creates  a  liability  for  loss  of 
or  injury  to  a  thing,  not  howsoever  caused,  but  occasioned 
by  the  neglect  or  default  of  the  Company,  the  contest  be- 
ing whether  a  Company  could  exempt  themselves  from 
liability  for  misconduct.  •  Under  this  construction  the 
statute  would  only  come  into  operation  where,  in  an 
action  for  the  loss  of  or  injury  to  a  thing  carried,  the 
defence  should  be  a  condition  exempting  from  liability. 
Then  if  the  plaintiff  shewed  that  the  loss  of  or  injury 
to  the  thing  was  occasioned  by  the  neglect  or  default 
of  the  defendant,  the  condition  would  be  void  unless 
the  proviso  which  follows  the  enacting  clause  applies. 
By  this  it  is  provided  that  nothing  contained  in  the 
statute  should  prevent  Companies  from  making  such 
conditions  as  a  Court  or  Judge  before  whom  any  ques- 
tion relating  thereto  should  be  tried,  should  adjudge  to 
be  just  and  reasonable. 

The  enactment  is  that  the  Companies  shall  not  exempt 
themselves  from  liability  for  losses,  &c.,  by  any  condition, 
and  that  any  condition  to  the  contrary  shall  be  null.  Then 
follows  the  proviso  to  this  effect,  viz.,  unless  the  Court  or 
Judge  before  whom  the  trial  is  shall  think  such  condition 
just  and  reasonable.     The  meaning  is  that  it  should  be 
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applied  in  the  case  above  supposed  as  an  answer  to  the 
replication    either   by  way  of  rejoinder  or  otherwise; 
alleging  that  the  said  condition  was  just  and  reasonable. 
In  this  sense  the  statute  was  understood  and  applied  by 
the   parties    and    the   Court  in  Simons  v.   The  Great 
Wpsfem  Railway  Company  (a).     So  the  pleadings  are 
framed^   and,    on    demurrers    to    the    replication    and 
rejoinder,  the  Court  before  whom  the  contract  was  in 
question  adjudged  the  fourteenth  article  to  be  unreason- 
able^ and  the  fifteenth  to  be  reasonable.     By  this  con- 
struction this  pro\iso  has  its  proper  efiect  of  limiting  the 
J>receding  enactment ;  and  the  discretional  power  of  de- 
crlaring  such  a  condition^  so  used^  to  be  just  and  reasonable 
^virithin  this  proviso,  is  vested  in  the  Court  or  Judge  pre- 
siding at  the  trial  in  which  it  is  brought  forward,  probably 
"because  the  circumstances  to  which  it  is  sought  to  be 
^B.pplied  must  be  either  in  proof  or  capable  of  being  put 
ixi  proof  to  their  satisfaction  then.     If  the  party  sought 
"to  apply  the  condition  unreasonably,  as  for  the  purpose  of 
J  Tistifying  wilful  misconduct,  the  Court  or  Judge  who  had 
sdl  the  circumstances  before  them  would  be  best  quali- 
"Sed  to  adjudge  that  it  was  an  unreasonable  application. 
On  the  other  hand,  if  it  was  sought  to  be  used  for  ex- 
emption from  liability  for  conduct  which,  though  found 
^0  be  actionable  negligence,  should  appear  to  them  to  be 
culpa  levissima,  they  might  hold  it  to  be  a  reasonable 
ground  for  exemption,  taking  into  their  account  all  the 
terms  of  the  contract,  as  was  done  in  respect  of  the 
15th  article,  adjudged  to  be  reasonable  in  Simons  v.  Great 
Western  Railway  Company  (a). 

Contracts  by  railway  companies  applicable  to  all  cus- 
tomers must  be  expressed  in  wide  terms,  capable  of  appli- 
cation to  a  countless  variety  of  occasions.     The  Court  or 
(a)  18  C.  2?.  805. 
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Judge  who  presides  at  the  trial  in  which  the  oonditioii 
is  sought  to  be  used  sees  then  the  application  that  ii 
contended  for,  and  an  adjudication  upon  an  application 
of  the  condition  to  the  circumstances  of  a  particular  case 
can  only  be  judged  of  when  that  case  is  ripe  fat  judg- 
ment. 

In  any  other  sense  than  this,  a  power  to  make  con- 
tracts which  the  party  cannot  by  possibility  ascertain  to 
be  valid  till  an  action  has  been  tried,  and  the  contingency 
of  the  test  of  justice  in  the  mind  of  the  Court  or  Judge 
who  happens  to  preside  has  been  ascertained,  seems  an 
illusory  privilege;  and  if  the  Legislature  intended  that  all 
the  conditions  of  such  general  contracts  as  are  required 
for  the  practical  conduct  of  railways  should  be  construed 
according  to  the  application  which  the  parties  sought  to 
make,  rather  than  according  to  a  perverted  meaning 
which  ingenuity  might  discover,  the  interest  of  truth 
would  be  promoted. 

The  provisoes  that  follow,  except  as  above  exceptedi 
have  also  the  legitimate  efiect  of  qualifying  the  enact- 
ment By  the  second  proviso  the  liability  for  negligence 
thus  created  by  compulsion  is  limited  to  a  maximum  at 
value,  unless  the  customer  pays  a  premium  for  insuring 
a  higher  value.  By  the  third  the  burden  of  proving  the 
value  is  thrown  on  the  customer;  and  by  the  fifth  the 
rights  and  liabilities  created  by  the  Carriers'  Act,  11  (?•  4 
&  1  W.  4b,  c.  68.,  are  preserved.  The  fourth  proviso^ 
that  railway  and  canal  Companies  can  only  bind  a 
customer  by  a  written  contract  signed,  does  not  operate 
as  a  proviso,  nor  cohere  with  that  which  precedes  nor 
with  that  which  follows.  It  stands  therefore  as  a  sepa- 
rate enactment 

The  section  thus  construed  fulfils  the  supposed  purpose 
for  which  it  was  introduced ;  it  combines  with  the  law 
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regulating  the  rights  and  liabilities  of  railways  and  canal 
Companies ;  it  may  be  defective  perhaps  in  omitting  any 
attempt  to  define  the  culpable  conduct  which  is  included 
in  the  terms  '^  neglect  or  default/^  but  it  introduces 
no  anomaly  in  the  law  relating  to  railways,  before  the 
decision  in  M^Manus  v.  The  Lancashire  and  Yorkshire 
Railway  Company,  on  appeal  (a\  introduced  what  I  pray 
leave  to  call  semi-paralysed  contracts,  valid  for  the  one 
party,  but  contingently  void  for  the  railway  Company. 
That  case  affirmed  that  special  contracts  were  within  the 
enacting  clause :  so  feur  the  decisTon  binds,  but  the  ques- 
tion now  raised  is,  not  whether  special  contracts  are 
wri^lun  the  section,  but  whether  it  relates  to  any  special 
coxitrBcts  except  those  exempting  from  liability  for  mis- 
cc^nduct.    That  point  is  new,  and  upon  that  point  I  have 
•^^tiuitted  the  reasons  why  the  construction  above  men- 
^oixed  should  be  sanctioned. 

I  now  proceed  to  shew  that  the  construction  contended 
'^^^  by  the  plaintiff  ought  not  to  be  sanctioned. 

1*he  plaintiff  contends  that  the  7th  section  imposed  an 
^^o^pacity  on  all  railway  Companies  in  respect  of  all  their 
^^^^tiracts  relating  to  traffic ; — namely,  they  are  to  have 
I^^^^'er  to  contract  and  thereby  create  obligations  binding 
^^"^  'themselves,  but  they  cannot  by  any  contract  create 
^*^     obligation  certainly  binding  on  the  opposite  party. 
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Other  words,  any  contractor  with  a  railway  Company 


^^^cseming  traffic  may  break  his  promise  with  impunity 
'^^e  Court  or  Judge  who  tries  thinks  it  reasonable  to 

*^l^e  Lord  Chief  Justice,  at  the  end  of  his  judgment  in 
^^  Court  below,  thus  explains  his  view  of  the  law  (i). 

^^  L^islature,  looking  to  the  new  mode  of  convey- 
^^Oe"  (by  railway)  "introduced  into  the  country,  and 
(a)  4  JT.  #  iV.  327.  (h)  Ante,  p.  143. 
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to  the  monopolj  which  is  in  the  hands  of  these  greaA. 
Companies^  to  whom  great  powers  are  given,  and  coxi- 
sideling  that  the  public  bringing  things  to  be  carri^ 
must  sign  the  tickets  presented  them,  thought  tbrn^at 
these  Companies  should  not  have  the  advantage  whi.<:ih      « 
this  extraordinary  state  of  circumstances  placed  in  th^^r 
hands,  and  that  they  should  not  have  the  same  po^^^ . 
which  other  persons  who   contract  to  carry  have       of 
making  their  own  bargains  and  stipulations ;  but  ahomsld 
be  subjected  to  this  restraint,  that  if  they  impose  terxik« 
upon  their  customers  those  terms  must  be  such  aci     ^ 
Court  or  Judge  shall  think  just  and  reasonable."     M^^ 
the  same    effect  is   the    judgment  of   this   Court      ^^ 
M'Manus   v.   The   Lancashire  and   Yorkshire  Itailt£^^^^ 
Company  {a\     "The  Company  may  make  special  co^^*^- 
tracts  with  their  customers,  provided  they  are  just  us  ^^^ 
reasonable,   and   signed;    and   whereas  the  monopc:^^^/ 
created  by  railways  compels  the  public  to  employ  tli^^^^^i 
in  the  conveyance  of  their  goods,  the  Legislature  k«»—"^ 
thought  fit  to  impose  the  further  security  that  the  Coix^^^ 
shall  see  that  the  condition  or  special  contract  is  just  sl:^^ 
reasonable."     To  the  same  effect  is  Simons  v.  The  Gt^^^^ 
Western  Railway  Company  (ft)  and  Peek  v.  The  Nk^^'"^ 
Staffordshire  Railway  Company  (c).     I  have  before    ^^^^ 
served  that  the  point  for  decision  in  M^Manus  v.  ^^^ 
Lancashire  and  Yorkshire  Railway  Company  (a)  was   X^^ 
the  point  now  before  the  Court.     Then  does  the  sect*^^ 
enact  that  all  the  contracts  of  railway  Companies  re^**' 
ting  to  traffic  may  be  declared  void  if  the  Court  or  J\M,d& 
at  the  close  of  litigation  thinks  them  unreasonable?        ^ 
am  of  opinion  that  it  docs  not.    I  cannot  find  any  wof^ 
in  the  section  approximating  in  the  slightest  degroo  ^ 

(a)  4  ^.  #  N.  327.  348,  349.  (b)  18  C.  B,  806.  820. 

(r)  E,  B.  4-  E.  96a  977.  986. 
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express  such  an  intention.     If  there  are  such  words  it 
is  for  the  plaintiff  to  shew  them ;  and  if  there  are  none 
the  enactment  is  not  made.     But  after  the  judgments 
that  have  been  given^  I  am  bound  to  assume  that  there 
are  words  capable  of  being  construed  in  the  sense  con- 
tended for  by  the  plaintiff.    Then  if  there  are,  and  the 
choice  is  to  be  made  between  two  constructions  of  the 
same  words,  the  reasons  in  support  of  each  become 
material.     With  regard  to  the  defendants'  construction, 
J  have  before  shewn  that  it  gives  effect  to  every  word, 
guod  accords  with  the  purpose  of  the  Legislature  in  making 
time  enactment,  and  comes  conveniently  into  practical 
operation  with  the  general  body  of  our  law;  and  I  pro- 
■cg^sd  to  the  reasons,  as  I  understand  them,  on  which  the 
plaintiff  relies  to  support  lus  construction. 

First.  It  is  said  that  all  power  of  making  contracts 
abaolutely  binding  should  be  taken  away,  because  ndl- 
^ray  Companies  are  supposed  to  have  great  capital,  and 
*o  afford  the  only  means  of  transit  which  the  public  in 
.gpeneral  choose  to  adopt ;  in  the  language  of  the  judg- 
**^ent  above  cited  "  are  great  Companies,  having  a  mono- 
poly of  transit.'*  As  to  this  argument,  I  before  attempted 
^  ajuwer  it  (see  M^Manus  v.  The  Lancashire  and  York-- 
**«^e  Railway  Company,  an  appeal,  4,  H.  %  N.  346).  I 
'"^Peat  the  attempt  here,  and  I  say,  1st.  That  the  Legis- 
^^Ure  has  not  referred  to  monopoly,  nor  used  a  word 
^dicating  that  railway  Companies  ought  to  be  deprived 
^^  a.ny  of  their  rights  because  they  have  large  capital, 
•^d  are  practically  the  sole  carriers  on  their  lines.  Such 
**^  enactment,  in  plain  terms,  would  be  revolting  in 
^*^Be  and  feeling ;  it  is  not  the  less  revolting  if  expressed 
^^^^^uitously.  2nd,  I  submit  that  the  railway  Companies 
^'^^e  no  monopoly,  they  are  subject  to  external  competi- 
"^OL.  II.  M  B.   &  s. 
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tion  among  each  other,  and  the  evila  arising  firom  that 
competition,  in  hindering  the  traffic  of  competing  linear 
led  in  great  measure  to  the  first  five  sections  of  this 
statute ;  they  are  also  subject  to  internal  competition  by 
rival  carriers  making  them  carry  and  taking  from  them 
a  part  of  the  profit  arising  from  such  carriage.  8rd. 
Even  if  railways  are  so  convenient  to  travellers  in  haste 
that  they  require  to  be  controlled,  the  same  reason  does 
not  apply  to  canal  navigation  where  there  is  neither 
monopoly  nor  speed,  and  yet  the  seventh  section  applies 
to  canal  Companies  as  much  as  to  railways.  It  may  be 
reasonable  to  prevent  exemption  from  liability  for  wilful 
wrong  in  canal  Companies,  but  it  is  not  reasonable  to 
cripple  their  power  of  contracting  on  account  of  the  sup- 
posed prosperity  of  their  rivals,  the  railways. 

Furthermore,  if  the  results  of  the  two  constructions 
are  compared,  the  comparison  supports  the  defendants' 
case.  Ist.  The  result  of  the  enactment,  as  construed 
by  the  plaintiff,  would  produce  a  remarkable  anomaly-— 
the  whole  of  the  community  would  be  struck  with  in- 
capacity, as  between  it  and  the  railway  and  canal  Com- 
panies, analogous  to  the  incapacity  of  infants  as  between 
them  and  the  rest  of  the  community.  For,  as  no  infant 
can  bind  himself,  except  so  far  as  the  contract  is  for  his 
benefit,  so  no  person  can  bind  himself  to  a  railway  or  canal 
Company,  except  so  far  as  a  Court  or  Judge  shall  find  the 
contract  just.  This  anomaly  is  not  so  prominent  where 
the  contract  relates  to  6^2.  in  the  poimd  for  a  dog;  but 
take  such  a  contract  as  that  of  the  Ruabon  Company, 
affecting  the  price  of  fuel  for  millions,  set  out  in  Re  NiehoU 
son  V.  The  Great  Western  Railway  Company  fa),  whereby 
the  Railway  Company  contracts  to  carry  to  London  and 

(a)  5  C.  B.  N,  S,  366. 
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^re  200,000  tons  of  ooal  annually  for  ten  years,  and 

.       the  Coal  Company  contracts  to  pay  during  those  years 

\        *t  least  40,000/.  per  annum  for  the  carriage.     If  the 

Railway  Company  carries  the  coals,  and  sues  for  the 

^,O0OiL,  did  theli^slature  intend  that  the  Coal  Company 

^auld  be  able  to  raise  the  question  whether  40,000^  was 

411.  imreasonable  price ;  and  if  the  Court  or  Judge  who  hap- 

/^zss  to  try  the  cause  thinks  so,  defeat  the  claims  of  the 

Oft^rarier  ?   I  submit  not.     And  if  the  Coal  Company  sued 

tim.^^  Canal  Company  for  not  carrying,  could  the  Railway 

Cc^zKnpany  prove  that  the  Coal  Company  intended  to 

)ute  the  reasonableness  of  the  price,  and  so  break 

contract  when  payment  was  to  be  made?  I  submit 

St^coondly.  As  to  the  practicability  of  testing  contracts  by 

on  and  justice.   According  to  the  defendants^  construe- 

3,  the  Court  or  Judge  can  be  called  ontosay  whether  a 

oo^cmdition  is  just  only  in  a  certain  stage  of  one  class  of 

acs:fcioDs  where  the  case  turns  on  one  class  of  conditions. 

A.oo)rding  to  the  plaintifiPs  construction,  they  may  be 

<»-Ued  on,  in  respect  of  all  manner  of  contracts  for 

^'■'^fic,  to  say  whether  a  condition  is  just.    In  M^Manus 

^-    ^he  Lancaslure  and  Yorkshire  Railway  Company y  on 

^'Pp^l  (a),I  suggested  that  the  test  of  the  just  and  reason- 

*^le  varies  with  the  person  who  has  to  apply  it ;  some 

^^*t  to  the  common  law  liability  of  carriers,  some  to 

*^  intnitive  perception,  some  to  the  obligation  of  a 

^^'^tnise  and  some  to  their  knowledge  of  the  manage- 

*^^t  of  railways.     It  was  there  suggested  that  the  latter 

^^owledge  was  beyond  the  judicial  ken;  and  the  judg- 

^^nt  in  the  Court  below  supports  that  suggestion.     For 

^^  Judges  there  have  applied  their  faculties  and  learning 

(a)  4Jtt#^:327.346. 

M   2 
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to  see  whether,  if  3s.  is  the  fare  of  a  dog  worth  5i,  it 
would  be  just  either  to  charge  Ss.  6rf.  for  a  dc^  worth 
6/.,  or  to  charge  by  the  lump  for  the  journey  instead  of 
by  the  mile,  and  they  incline  to  find  injustice  in  both 
respects;  and  they  so  decide  chiefly  on  the  ground  that 
the  burden  of  proof  was  on  the  Company.  I  am  not  now 
on  the  point  whether  the  condition  was  unjust  on  these 
grounds,  but  on  the  incompetency  of  any  Court  or  Judge 
to  say  whether  such  a  charge  was  unjust,  and  the  impro- 
bability that  the  Legislature  should  intend  to  impose  such  a 
task.  The  decision  indicates  that  Lord  Campbell,  who  tried 
this  cause,  and  who  had  the  jurisdiction  to  say  whether  the 
condition  was  just,  ought  to  have  inquired  into  the  risk 
of  injury  to  a  dog  forced  by  a  stranger,  in  spite  of  alarm, 
into  the  dog  box  of  a  train,  and  held  again  by  a  stranger 
at  the  end  of  the  journey  till  the  owner  takes  it ;  and 
into  the  frequency  of  claims  for  compensation,  in  respect 
of  dogs,  and  so  forth ;  and  with  respect  to  charging  a 
lump  sum,  to  have  tried  whether  a  charge  by  the  mile 
would  be  practicable, — that  is,  if  the  charge  for  the  dog's 
journey  was  one-ninth  of  \d.  per  pound  per  mile,  and 
that  is  excessive,  and  one-eighteenth  would  be  fair,  would 
it  be  practicable  for  a  clerk  to  say,  with  the  readiness 
required  for  railway  tickets,  what  is  the  fare  for  a  Aog 
worth  21/.  going  seventy-five  miles  at  one-eighteenth  of  a 
\d.  per  pound  per  mile  ?  I  think  that  a  Court  or  Judge  is 
incompetent  to  say  what  justice  requires  in  respect  of 
such  questions ;  and  that  the  Legislature  never  intended 
to  put  the  degradation  on  them  of  making  them  resort 
to  a  helpless  guess  at  the  dictates  of  justice  in  respect 
of  a  question  which  is  within  the  province  of  fact^  not 
of  law. 

Thirdly.  The  inconvenience  of  fixing  the  contingency 
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of  validity  or  invalidity  of  all  contracts  rdating  to  carriage 
on  the  contingency  of  the  Court  or  Judge^s  opinion  at  the 
close  of  litigation  I  have  before  adverted  to^  and  I  submit 
it  is  a  further  reason  against  the  construction  contended 
for  by  the  plainti£ 

Fourthly.  Hitherto  I  have  submitted  that  it  is  not  pro- 
bable that  the  Legislature  intended  to  inflict  on  railway 
Companies  the  evil  which  the  construction  contended 
for  has  brought  upon  them.  I  further  submit  that  it  did 
not  intend  to  inflict  the  evil  resulting  therefrom  on  the 
community,  by  reason  that  the  construction  leads  every 
contractor  with  a  railway  Company  to  think  that  the 
law  allows  him  to  break  his  promise  with  a  railway  with 
impunity,  although  he  may  have  received  the  considera- 
tion for  it,  if  a  Court  or  Judge  should  approve. 

Throughout  the  litigation  on  this  liability  of  railway 
Companies,  the  Companies,  according  to  my  observation, 
have  acted  fairly,  the  customers  quite  the  reverse.  In 
/%eit  V.  The  North  Staffordshire  Railway  Company  (a) 
the  plaintiff  used  the  railway  to  carry  his  marbles  at  a 
lower  rate,  and  promised  to  take  the  risk  on  himself. 
In  M^Mantis  v.  The  Lancashire  and  Yorkshire  Railtoay 
Company  (i)  the  plaintiff  used  the  railway  for  his  horses, 
and  paid  2d.  instead  of  4dL  per  mile,  on  his  promise  to  take. 
the  risk  on  himself.  In  this  case  the  plaintiff  paid  3^. 
instead  of  11^.  for  his  dog,  and  promised  to  take  the  risk 
on  himself.  Yet  in  all  these  actions  the  plaintiffs,  who  had 
passed  their  promise  to  the  railway  Company,  broke  it 
without  scruple  and  avowed  that  they  had  wrongfijlly 
deprived  the  Company  of  the  premium  due  to  them, 
and  still  succeeded  in  laying  a  risk  on  the  Companies 

(a)  KB.^E.  958. 

{h)  2  H.  #A.  693;  5.  C.  on  appeal,  4  if.  f  N.  327. 
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wl^ich  they  had  promised  to  bear  themselves.  I  think  that 
the  Legislature  never  intended  to  teach  a  large  class  of 
contractors  to  consider  whether  a  Court  or  Judge  would 
sanction  a  breach  of  their  contract, — it  being  of  intense 
importance^  legal  as  well  as  general,  to  enfiurce  the 
notion  that  contracts  bind. 

For  these  reasons  I  am  of  opinion  that  the  first  point 
is  established^  and  that  the  statute  does  not  apply  to 
this  case^  there  being  no  misconduct;  and  therefore  the 
contract  maintains  the  defence. 

On  the  second  point.  If  the  statute  is  decided  to 
apply  to  the  action^  the  question  remains.  Was  the  con- 
dition just  and  reasonable?  I  am  of  opinion  that  it 
was.  The  section  gives  the  Company  a  right  to  a 
a  premium,  if  the  customer  requires  that  it  should  take 
a  risk  beyond  the  value  of  5/.  The  condition  is  that  a 
customer  intending  to  impose  the  higher  risk  on  the 
Company,  and  withholding  the  premium  which,  in 
honesty  as  well  as  law,  is  due,  is  to  bear  the  risk.  The 
customer,  by  making  no  declaration,  wrongfully  deprives 
the  Company  of  that  which  is  the  consideration  for 
their  liability,  and  also  prevents  them  from  taking  what 
might  be  greater  precaution.  Under  those  circumstances 
is  not  the  contract  reasonable  which  exonerates  the 
Company  from  responsibility  for  any  negligence,  short  of 
wilful  misconduct,  towards  a  customer  who  has  been  guilty 
of  grave  misconduct  towards  them  ?  I  think  that  exemp- 
tion from  liability  in  any  case  or  for  any  damage,  however 
caused,  was  never  intended  to  exempt  from  wilful  wrong, 
and  could  not  so  exempt ;  and  I  further  think  that  the 
defendant  had  a  right  to  stipulate  for  exemption  from 
all  responsibility  except  wilful  wrong,  and  that  such  is 
the  effect  of  the  condition. 


XXV.   VICTORIA. 


167 


Even  if  the  condition  is  not  just  for  exemption  from 
responsibility  for  any  negligence^  it  is  severable,  and 
Talid  pro  tanto  to  exempt  when  there  is  no  negligence. 

K  it  is  contended  that  the  condition  is  void^  because 
Sd.  in  the  pound  is  presumed  to  be  exorbitant,  and  a 
charge  in  the  lump  for  the  journey  unfair,  unless 
evidence  to  the  contrary  is  adduced,  I  answer  that  a 
contract  is  to  be  presumed  to  be  just  and  reasonable 
till  the  party  imputing  wrong  gives  some  proof  that  his 
imputation  is  well  founded;  that  the  contract  throws 
the  burthen  of  proof  on  him  who  impeaches  it,  and 
that  the  speed  in  which  some  customers  make  their 
oontracts  is  no  reason  for  presuming  that  all  are  treated 
unfairly. 

Furthermore,  with  respect  to  the  plaintiff's  claim  to 
hold  the  contract  void,  because  the  per  centage  for  the 
excess  above  5/.  was  exorbitant,  not  only  was  it  never 
intended  to  refer  such  a  question  to  the  Judges  for  the 
reasons  before  adduced,  but  also  from  the  words  of  the 
statute  itself,  making  it  lawful  for  the  Company  to  take 
a  reasonable  per  centage  for  the  excess.  By  that  enact- 
ment, the  question,  whether  the  per  centage  is  reason- 
able, is,  in  my  opinion,  referred  to  a  jury ;  and,  if  the 
Company  demand  an  unreasonable  per  centage,  the 
customer  may  bring  the  question  before  a  jury  according 
to  ordinary  custom,  either  by  paying  imder  protest  or 
otherwise,  and  as  the  question  is  so  referred  to  a  jury  it 
probably  was  not  intended  to  be  referred  to  the  Judges 
under  the  preceding  proviso. 

For  these  reasons  I  am  of  opinion  that  the  condition 
must  be  taken  to  have  been  just  and  reasonable,  and 
that  on  both  grounds  the  defendants  below  are  entitled 
to  judgment. 
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My  brother  Keating  concurs  with  me  that  the  judg- 
ment ought  to  be  reversed  on  both  grounds. 

My  brothers  ffllliams  and  Channell  think  that  the 
judgment  ought  to  be  reversed  on  the  second  point,  via. 
that  the  condition  in  question  was  just  and  reasonable, 
and  give  no  opinion  on  the  first  point. 


Wilde  B.  I  regret  that  I  cannot  agree  with  the 
majority  of  the  Court,  for  I  think  the  decision  of  the 
Court  below  was  right 

This  is  by  no  means  a  new  subject ;  it  has  been  dis- 
cussed in  a  variety  of  cases,  some  of  which  have  found 
their  way  by  appeal  into  this  Court  The  statute  r^n- 
latiug  railway  traffic  was  intended  as  a  salutary  restraint 
upon  the  power  which  the  monopoly  as  carriers  has 
virtually  placed  in  the  hands  of  the  railway  Companies, 
and  its  construction  is  of  daily  increasing  importance. 
The  number  of  transactions  daily  occurring  under  and 
regulated  by  this  statute  is  enormous.  It  would,  there- 
fore, be  a  great  misfortune  and  a  great  scandal  on  the 
administration  of  the  law  if  the  previous  decisions  of 
this  Court  were  departed  from.  And  a  worse  evil  would 
be,  that  the  practical  effect  of  such  decisions  should  be 
neutralized  by  nice  distinctions  or  refined  objections. 

I,  therefore,  forbear  to  argue  on  the  meaning  of  the 
statute,  or  to  defend  its  provisions.  The  latter  office 
devolves  upon  the  Legislature  itself:  and  the  former  has 
been  judicially  performed  once  for  all  by  this  Court  in 
the  case  of  MManua  v.  The  Lancashire  and  Yorkshire 
Bailway  Company  (a).  We  are,  in  my  opinion,  bound 
by  that  case  until  reversed  by  the  Supreme  Court  of 
Appeal,  and  I  act  upon  it  the  more  readily  as  I  entirely 

(a)  4  H.  4-  N.  327.      " 
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concur  with  it.  I  make  these  remarks  because  I  am  of 
opinion  that  that  case  decides  all  the  chief  points  raised 
in  argument  on  the  present  occasion.  The  Court  there 
expressed  themselyes  as  follows^  p.  349 :  '^  Before  the 
statute^  every  case  in  which  a  special  limited  liability  was 
substituted  for  the  general  common  law  obligation  of  the 
carrier^  whether  by  notice  acquiesced  in^  or  document 
mgned  by  the  customer,  was  one  of  special  contract,  and 
the  statute  is  to  be  construed  with  reference  to  that 
state  of  the  law.''  And  they  there  declared,  p.  348, 
*'  That  the  true  construction  of  the  Act  and  the  result  of 
its  provisions  is  this :  viz.,  that  the  Company  may  make 
special  contracts  with  their  customers,  provided  they  are 
just  and  reasonable,  and  signed ;  and  whereas  the  mono- 
poly created  by  railways  compels  the  public  to  employ 
them  in  the  conveyance  of  their  goods,  the  Legislature 
have  thought  fit  to  impose  the  further  security  that  the 
Courts  shall  see  that  the  condition  or  special  contract  is 
just  and  reasonable.''  I  now  apply  this  decision  to  the 
present  case. 

Under  the  general  common  law  liability  of  a  carrier, 

tlie  defendants  would  no  doubt  be  responsible  for  the 

wfe  delivery  of  the  dog  in  question.     If  that  liability  is 

^^Wcted  or  altered,  it  must  be  by  special  contract  or 

^^dition.     Such  special  contract  or  condition  will  be 

'^^id  if  just  and  reasonable ;  but  if  not,  it  will  be  void, 

***^  the  liability  unrestricted. 

^iTie  only  true  question,  therefore,  in  this  case  (if  the 

^^^ision  in  JiPManus  v.  The  Lancashire  and  Yorkshire 

^^^^Itoay  Company  (a)  is  fireely  and  fully  adhered  to), 

whether  the  contract  was  a   just  and  reasonable 

^.    I  agree  with  the  learned  counsel  for  the  railway 

(ff)  4H.fN.  327. 


1862. 

Harrisok 
▼. 

LONDOK 

and 

Bbiqbtoh 

Kailway 

Companj. 


^^^ 


\ 


170 


1862. 


Harbison 
▼. 

LONDOH 

and 

Briohtoit 

Railway 

Company. 


EXCH.  CH.  HILARY  JTACATION. 

Company^  that  the  true  construction  of  this  contract  is^ 
that  if  the  dog  should  turn  out  to  be  worth  more  than 
5/.^  the  plaintiff  can  recover  nothing.  It  has  been  sug- 
gested that  the  condition  only  means  that  the  plaintiff 
cannot  recover  more  than  5/.  But  the  force  of  the 
language  used  is  irresistible^  and  the  constraction  put 
by  the  Company  themselves  on  the  condition  is  dearty 
correct. 

The  question  then  arises^  is  this  condition  just  and  rea- 
sonable? This  is  for  the  Court  or  a  Judge  to  decide. 
Sometimes  such  a  question  may  depend  upon  facts  not 
within  the  knowledge  of  the  Court  or  a  Judge.  Some  con* 
ditions  may  be  manifestly  reasonable  or  unreasonable  in 
themselves;  whereas  others  may  be  so^  or  not,  only  in  rela- 
tion to  extrinsic  facts,  such  as  the  nature  and  necessary 
regulation  of  traffic,  the  cost  of  carriage,  and  the  remunera- 
tive rates  of  insurance.  In  these  latter  cases,  the  Legisla- 
ture, in  my  opinion,  intended  that  the  Court  or  a  Judge 
should  receive  evidence  of  such  hcts  as  the  basis  of  their 
decision.  If  the  condition  appeared  reasonable  on  the  fiice 
of  it,  it  would  be  for  the  party  impeaching  it  to  adduce 
evidence  of  the  facts  which  shewed  it  to  be  unreasonable. 
If  the  condition  appeared  unreasonable,  it  would  be  for 
the  Company  to  adduce  evidence  in  its  vindication.  I  see 
no  difficulty  in  applying  and  working  out  the  provisions 
of  this  very  beneficial  Act  in  this  manner.  But  whether 
it  is  difficult  or  not  the  plain  words  of  the  statute  cast 
this  duty  on  the  Court  or  a  Judge ;  and  although  cases 
might  be  put  in  which  such  difficulty  exists,  that  does 
not  entitle  us  to  repeal  the  Act. 

Now  I  am  of  opinion  that  the  condition  in  question 
is  unjust  and  unreasonable.  The  result  of  it  is  simply 
this  :  *^  If  we  the  Company  carry  the  dog,  and  it  turns 
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oat  erentually  that  the  dog  is  worth  more  than  6/.^  you 
must  either  bear  the  consequences  of  accident  or  any 
n^lect,  however  gross,  on  our  part,  or  you  must  pay 
2^  per  cent,  on  the  declared  value  of  the  dog,  above  5/., 
ui  addition  to  the  ordinary  rate  of  carriage.''    This  con- 
dition therefore  deprives  the  passenger  of  all  remedy  for 
zi.egligence  of  the  Company  if  he  bona  fide  acts  on  the 
l>elief  that  his  d(^  is  worth  less  than  61,,  and  in  conse- 
quence makes  no  declaration,  should  he  afterwards  turn 
out  to  be  mistaken,  and  the  dog  be  worth  more  than  5/. 
And,  further,  if  he  does  make  a  declaration  of  value, 
iLt  imposes  on  him  a  payment  by  way  of  insurance  so 
larg^  as  in  the  present  case,  to  amount  to  more  than 
-fcluree  times  as  much  as  the  original  rate  of  carriage.    If 
^lie  dog  had  been  worth  6/.,  8s.  would  have  represented 
'E;lie  Company's  expenses  and  risks,  for  that  is  their  charge 
Cor  such  a  dog.    If  the  dog  is  worth  21/.,  as  in  the  pre- 
isent  case,  the  charge  for  carriage  and  insurance  under 
-^ibe  condition  would  amount  in  the  whole  to  eleven 
shillings.    Neither  of  these  conditions  appears  to  me 
'^o  be  just.    The  eJBTect  of  the  first  is  to  cast  upon  the 
-passenger,  however  innocent,  the  consequences  of  the 
<I}ompany's  neglect,  however  gross :  and  this  by  means 
^f  the  monopoly  of  the  railway  Companies.    And  as  it 
^SuB  expressly  within  the  evil  which  the  statute  intended 
"     "•©  remedy,  the  condition  is  one  which  the  Court  ought 
^^ot  to  enforce. 

Now  it  might  be  reasonable  to  compel  the  ovmer  to 
]Hit  a  value  on  his  dog,  to  make  him  pay  a  per  centage 
^U  that  value  as  insurance,  and  to  stipulate  that  in  case 
^f  loss  or  injury  he  should  recover  no  more  than  the 
^^^oe  he  had  himself  fixed.  But  to  visit  him  with  the 
total  loss  of  his  prcq»erty,  when  he  had  practised  no 
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deception  and  been  guilty  of  no  fault,  seems  to  me  to 
be  clearly  unjust  and  unreasonable. 

It  was  argued  that  this  condition  was  justified  by  an 
analogy  to  the  Carriers'  Act,  11  C  4  &  1  »^.  4.  c.  68. 
But  the  subject-matter  to  which  the  Legislature  there 
applied  a  condition  somewhat  similar  was  in  its  nature 
totally  different.   That  Act  applied  only  to  certain  articles 
of  a  yeryvaluable  nature  enclosed  in  parcels  andnotyisible 
to  the  carrier,  who  was  thus  ignorant  of  their  ''  nature  or 
value.''    And  if  the  Legislature  had  considered  that  such 
a  provision  was  reasonable  for  the  protection  of  carriers 
in  other  cases,  the  provision  would  have  been  general, 
and  not  confined  to  such  articles  so  concealed  from  view. 
The  preamble  to  that  Act  shews  its  special  objects. 
"  Whereas  by  reason  of  the  frequent  practice  of  bankers 
and  others  of  sending  by  the  public  mails,  stage  coaches, 
waggons,  vans,  and  other  public  conveyances  by  land 
for  hire,  parcels  and  packages  containing  money,  bills, 
notes,  jewellery,  and  other  articles  of  great  vahle  in 
small  compass,  much  valuable  property  is  rendered  liaUe 
to  depredation,  and  the  responsibility  of  mail  contractors, 
stage  coach  proprietors,  and  common  carriers  for  hire  is 
greatly  increased :  And  whereas  through  the  frequent 
omission  by  persons  sending  such  parcels  and  packages 
to  notify  the  value  and  nature  of  the  contents  thereof 
so  as  to  enable  such  mail  contractors,  stage  coach  pro- 
prietors, and  other  common  carriers,  by  due  diligence,  to 
protect  themselves  against  losses  arising  from  their  l^al 
responsibility  ....  they  have  become  exposed  to  great 
and  unavoidable  risks,  and  have  thereby  sustained  heavy 
losses."    The  evil  here  stated  to  be  met  was  exceptional, 
and  the  provisions   made  were  correspondent    to   it 
Articles  of  high  value  in  small  parcels  were  the  subject 
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obligations  were  relaxed  in  a  corresponding  degree.   The 

operative  clause  speaks  of  goods  *'  contained  in  any  parcel 

or  package/'   and  the  provision  is  obviously  founded 

upon  the  necessary  ignorance  of  the  carrier  as  to  the 

A&tore  of  the  goods  he  is  carrying.     Hence  the  requisi- 

ti€>ii  upon  the  sender  or  passenger  to  communicate  the 

^^  iiature'*  (a)  and  "  contents'^  (b)  of  such  parcel —an  evil 

^lad  remedy  obviously  not  existing  or  required  in  reference 

^o  A  dog.     But  the  statute  left  aU  other  goods  as  they 

^^^rie  before  in  respect  of  this  special  species  of  exemption, 

^^'^d  if  a  dog  had  been  carried  by  an  ordinary  carrier  after 

*^^«»t;  Act,  no  such  exemption  could  have  been  claimed  in 

^"^     carrier's  favour.     The  statute,  for  this  and  other 

""^^^Ons  which  might  be  adduced,  is  no  precedent  to 

®®'^^«.1)lish  the  justice  of  the  condition  in  question,  and  it 

"^^^i^t  stand  or  fall  by  its  own  merits. 

"X^lien,  as  to  the  increase  of  charge.  The  amount  of  it, 
^^  X  have  already  pointed  out,  makes  it  apparently  tm- 
''^^^^sonable  on  the  face  of  it  If  any  facts  exist  upon 
'^'iM.cjh  it  could  be  shewn  to  be  in  feet  just  or  reasonable, 
^t;  ^was  for  the  Company  to  adduce  them.  They  have  not 
^<^xi.c  80,  and  the  Court  is  left  to  adjudicate  on  the  con- 
^^t;i.c)n  as  it  stands.  My  judgment  is  against  it,  and  I 
*li.ixik  the  judgment  of  the  Court  below  should  be 
^flRxTned. 

Judgment  reversed. 
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DuTTON  and  another  against  Powles. 


Dedaration  stated  that,  by  charter  party  between  the  plaintiffii  {ow 
of  the  ship  P.)  and  the  defendant  (a  merchant  at  Lit>erpool),  it 
agreed  that  the  ship  should  receive  on  board  from  the  defendaoat  a  a 
and  should  proceed  to  C,  &c,  and  there  delirer  it  agreeably  to  bO] 
lading ;  that  the  defendant  should  deliver  the  cargo  alongside,  and  lec 
it  at  the  port  of  discharge ;  that  he  should  pay  a  lump  sum  for  tha 
of  the  vessel,  &c. ;  and  that  the  master  should  sign  bills  of  lading^ 
then  alleged  that  the  defendant  put  up  the  ship  as  a  general  ship; 
goods  were  shipped  by  him,  and  eight  bills  of  lading  were  made  on 
the  shippers  ana  signed  by  the  captain ;  that  it  was  usual  at  Liva 
for  the  shippers  of  goods  by  vessels  to  make  out  for  the  captain  a  coa 
eopy  of  eacn  bill  of  lading ;  that  the  shippers  made  out  copiee  of  tha  c 
biUs  of  lading  and  delivered  them  to  the  defendant  for  the  ci^t&in ; 
the  defendant  kept  the  captain's  copies,  and  the  plaintilb  had  no  oo 
nor  was  it  in  their  power  to  obtain  copies  except  firom  the  defendant; 
it  was  necessary,  as  the  defendant  well  knew,  for  the  ptirposes  of  the  voj 
and  to  secure  the  goods  from  being  confiscated  abroad,  and  to  enabl 
plainti^  to  deliver  them  to  the  consignees,  that  a  consular  manifest  sb 
oe  made  out  in  which  an  accurate  account  and  description  of  the  g 
included  in  the  eight  bills  of  lading  should  be  given ;  and  that  it  was  n* 
sarv,  as  the  defendant  well  knew,  for  the  purpose  of  making  out  a  oom] 
ana  accurate  consular  manifest,  that  the  person  employed  to  make  ii 
should  have  all  the  bills  of  lading  or  copies  thereof:  that  it  waa 
duty  of  the  defendant  as  charterer,  and  under  the  charter  party,  1 
request  of  the  owners  of  the  vessel,  to  hand  over  the  captain's  copi 
the  bills  of  lading  for  the  purpose  of  enabling  a  complete  and  acci 
consular  manifest  to  be  made  out ;  and  that  the  defendant  was  require 
the  plaintiff  to  hand  over  the  copies  to  IT.,  their  i^ent  at  lAverp 
but  the  defendant  negligently,  improperly  and  carelessly  only  hai 
over  to  K.  copies  of  six  out  of  the  eight  bills  of  lading  as  and  foi 
whole  of  the  bills  of  lading  relating  to  the  goods ;  whereby  an< 
reason  of  such  negligence,  improper  conduct  and  carelessness,  an  im 
plete  and  inaccurate  consular  manifest  was  made  out.  Special  dai 
was  averred.  Held  by  the  Court  of  Queen's  Bench,  and  affirmed  b] 
Exchequer  Chamber,  that  the  declaration  was  bad  for  not  shewing 
either  by  express  contract  or  mercantile  usage,  or  from  drcumsta 
thero  was  a  duty  on  the  defendant  to  hand  over  the  copies  of  the 
of  lading  to  the  plaintiffii. 


nnHE  declaration  stated  that  the  plaintiffs  were  owi 

of  a  certain  vessel,  called  The  Panuco,  and  the  defe 

ant  was  a  merchant  at  Liverpool,  trading  under  the  na 

style  and  firm  of  '*  A.  W,  Powles  ^  Son'' :  and  by  a  ceri 
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charter  party,  made,  to  wit,  on  the  27th  January,  a.  d.  1859,       [1861.] 
by  and  between  the  plaintiff  and  the  defendant,  it  was,       Dctton 
amongst  other  things,  agreed  that  the  said  vessel  should      PowLBt. 
be  immediately  made  ready,  and  receive  and  take  on 
board  firom  the  defendant  a  full  and  complete  cargo  of  law- 
ful merchandize  and  specie,  including  gunpowder  if  .^y 
in  the  river,  and  thereupon,  on  being  dispatched,  should 
IHTXJeed  to  Puerto  Cabello  ^  Curagoa,  and  there,  or  as 
near  thereto  as  she  could  safely  get,  deliver  the  said 
cargo  in  the  usual  and  customary  manner  agreeably  to 
HOb  of  lading,  and  so  end  the  voyage.   And  it  was  there- 
in fiirther  agreed  that  the  defendant  should  deliver 
alongside  the  cargo  to  be  laden  on  board  the  said  vessel, 
*^  should  receive,  or  cause  the  same  to  be  received,  at 
^^^  port  of  discharge  in  the  usual  and  customary  manner, 
'^  that  he  should  and  would  pay  for  the  use  and  hire 
of  tbe  said  vessel,  in  respect  of  the  said  voyage,  the  lump 
"^^^  of  190/.  sterliqg,  in  full,  and  that  payment  should 
^  iQade  as  follows,  namely,  &c    And  it  was  thereby 
^^^her  agreed,  that  the  defendant  should  have  the  option 
^  xiaming  the  lumpers  and  stevedores  who  were  to  take 
^   ^nd  stow  the  cargo,  and  that  the  ship  shoidd  pay  the 
^^pers  S(L  per  ton,  and  the  defendant  should  pay  the 
^^^edore  or  stevedores  for  assisting  to  stow  the  cargo ; 
^t  that  the  lumpers  and  stevedores  should  be  under  the 
^^^^ction  of  the  master,  and  that  the  plaintiffs  should  be 
^^^ponsible  for  improper  stowage.    And  it  was  thereby 
^^^^ker  agreed  that  the  master  should,  at  the  defendant's 
^^^^eat,  sign  bills  of  lading  in  the  usual  and  customary 
T^^^^Uier,  and  at  any  rate  of  freight  that  might  be  filled 
^  ^^d  made  payable,  in  any  manner  the  defendant  might 
^^Hisc,  without  prejudice  to  the  said  charter  party,  and 
^^^  he  should  attend  at  the  broker's  office  at  least  twice 
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[1861.]      each  day  after  the  loading  should  commence,  for  the 
DuTTOH      purpose  of  signing  such  bills  of  lading;  and  that  the 
PowLBs.      ^^^^  vessel  should  be  consigned  to  the  defendant's  agents 
at  her  port  of  discharge  inwards^  the  plaintiffs  being  free 
of  commission ;  and  that  the  cargo  should  be  taken  fix)m 
alongside  at  the  defendant's  risk  and  expence.  The  decla- 
ration then  proceeded  to  allege^  that  after  the  making  of 
the  said  charter  party^  and  before^  &c.,  the  defendant  put 
up  the  said  vessel  as  a  general  ship;  and  that  a  large 
quantity  of  goods  were  shipped  by  the  defendant  at 
Liverpool,  on  board  the  said  ship  Panuco,  for  the  voyage 
mentioned  in  the  said  charter  party,  and  eight  bills 
lading  were  duly  made  out  by  the  shippers  of  the  said 
goods,  and  signed  by  the  captain  in  respect  of  and 
relating  to  the  said  goods;  that  it  was  and  is  usual' and 
customary  at  Liverpool  for  the  shippers  of  goods  bji 
vessels  to  make  out  for  the  captain  a  correct  copy  of  eac 
bill  of  lading  in  respect  of  such  goods,  and  that  th^  ^jm- 
shippers  of  the  cargo,  by  the  said  vessel  Panuco^  dic^^ 
make  out  copies  of  the  said  eight  bills  of  lading  for  th^    "r 
captain  of  the  said  vessel,  and  did  deliver  the  said  oopie^s^^^ 
to  the  defendant  for  the  captain  ;  that  the  defendant^  -^^ 
kept  and  retained  in  his  own  possession  and  control  th^^-^*- 
entire  set  of  the  captain's  copies  of  the  eight  bills  o  ^    "^ 
lading,  and  that  the  plaintiffs  had  no  copies  of  the  saiC^  — 
bills  of  lading  within  their  Q^ssession  or  control,  noK'-*'^ 
was  it  in  their  power  to  obtain  the  said  bills  of  lading;^;"^^^ 
or  copies  thereof,   except  from  the  defendant;  that  i»^-^^ 
became  and  was  necessary,  as  the  defendant  thai  we 
knew,  for  the  purposes  of  the  voyage  and  to  secure  the 
goods  shipped,  or  any  part  of  them,  from  being  seii 
or  confiscated  abroad  by  the  proper  authorities  in  tha»^— ^' 
behalf,  and  to  enable  the  plaintiffs  to  deliver  the 
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to  the  consignees  thereof  abroad,  that  before  the  ship  [1861.] 
fiaiied  with  the  goods  from  Liverpool  on  the  voyage,  a  D^^i^^roN 
certain  docnment,  known  in  the  trade  as  and  called  "A       ^  ^• 

'  POWLES. 

Consular  Manifest/'  should  be  made  out  at  Liverpool,  in 
whicli  (amongst  other  things)  an  acciu^tc  account  and 
description  of  the  goods  shipped  and  included  in  the 
eight  bills  of  lading  should  be  given ;  that  it  was  neces- 
sary, as  the  defendant  then  well  knew,  for  the  purpose 
of  making  out  a  complete  and  accurate  consular  mani- 
fest  that  the  person  employed  to  make  out  the  same 
shoixld,  at  the  time  of  its  being  so  made  out,  have  all 
«e  bills  of  lading  for  and  relating  to  the  said  goods,  or 
^pies  thereof;  that  it  was  the  duty  of  the  defendant  (a) 
*•  siich  charterer,  and  under  such  charter  party  as  afore- 
*^*d,  and  having  in  his  possession  the  captain's  copies  of 
the  bills  of  lading  in  respect  of  the  goods  shipped  on 
"^^^*^  the  vessel  chartered  as  aforesaid,  upon  being 
'^qxi^sted  so  to  do  by  or  on  behalf  of  the  owners  of  the 
^^^s^l,  and  as  incident*^  such  charter  party  and  the 
^*^<nxmstances  as  aforesaid,  to  hand  over  and  give  all 
^^^  captain's  copies,  or  the  copies  thereof,  for  the  pur- 
*^^^^  of  enabling  a  complete  and  accurate  consular  mani- 
^^^    in  respect  of  the  goods  mentioned  in  the  bill  of 
^^ing  to  be  made  out ;  that  the  defendant  was  required 
^    and  on  behalf  of  the  plaintiffs  to  hand  over  the 
^^Ptain's  copies  of  the  bills  of  lading,  or  copies  thereof 

^  .' ^^  Originally  this  was  alleged  as  a  mercantile  custom  at  the  port  of 
^^^^^^^3>col ;  but  on  the  trial  of  the  issues  of  fact  before  Martin  B.,  at  the 
^*^iier  Assizes  at  Liverpool^  in  18C0,  there  not  being  sufllcient  ovidcnce 


^^*^^  custom,  the  learned  Judge  gave  leave  to  amend  the  declaration  by 


-*^    ^^ng  it  to  be  a  duty.    A  verdict  was  given  for  tlie  plaintiff*,  damages 
^•^.  10..  M. 

"^OL.    II.  N  B.    &   S. 
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[1861.]  to  one  Kellick,  who  was  then  the  agent  employed  by  the 
Ddtton  plaintife  at  Liverpool,  to  make  out  such  consular  mani- 
PowLEs.  ^^^^  ^^  respect  of  the  goods  shipped  upon  The  Panuco: 
But  the  defendant,  well  knowing  the  premises,  and  before 
the  said  ship  sailed  from  Liverpool  on  the  voyage  men- 
tioned in  the  said  charter  party,  negligently,  improperly 
and  carelessly  only  handed  over  to  the  said  KelUcky  then 
being  the  agent  employed  at  Liverpool  to  make  out  such 
consular  manifest  in  respect  of  the  goods  shipped  on 
board  The  Panuco,  copies  of  six  out  of  the  eight  bills 
of  lading  as  and  for  the  whole  of  the  bills  of  lading 
applicable  or  relating  to  the  goods,  and  no  other  bills  oi 
lading  or  copies  of  bills  of  lading  whatsoever ;  whereby, 
and  by  reason  of  such  negligence,  improper  conduct  and 
carelessness,  the  said  Kellick  was  led  to  believe  that  flie 
said  copies  of  the  bills  of  lading  so  handed  to  him  were 
copies  of  all  the  bills  of  lading  applicable  and  relating 
to  the  said  cargo,  and  was  induced  to  make  out  an  in- 
complete and  inaccurate  consular  manifest,  and  had  nc 
means  of  making  out  a  complete  and  accurate  consulai 
manifest  in  respect  of  the  goods  shipped  on  board  TA- 
Panuco,  and  whereby  in  fact  an  incomplete  and  inacco. 
rate  consular  manifest  in  respect  of  the  goods  was  mad> 
out,  containing  only  an  account  and  description  of  par 
of  the  goods  mentioned  in  the  six  bills  of  lading,  c 
which  copies  were  furnished  by  the  defendant,  and  nc 
containing  an  account  or  description  of  a  certain  numbe 
of  bales  or  packages  then  shipped  on  board  the  saL 
vessel,  to  wit,  fourteen  bales  or  packages,  hot  mentiones 
in  the  six  bills  of  lading,  but  mentioned  in  the  two  othe 
bills  of  lading  of  which  the  defendant  did  not  furnish  th 
originals  or  copies  to  the  said  Kellick     The  declaraticB 
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then  averred  that,  after  the  making  ont  of  such  consular       [1861.] 
manifest,  the  vessel  sailed  on  the  voyage  with  the  goods       dutton 
on  board,  and  arrived  at  Puerto  Cabello,  in  South  America ;       powles. 
»nd  there,  by  reason  of  the  said  negligence,  improper  con- 
duct and  carelessness  of  the  defendant  in  that  behalf,  and 
of  the  consular  manifest  being  imperfect,  inaccurate  and 
incomplete,  certain  bales  and  packages,  to  wit,  the  said 
/ourteen  bales  not  mentioned  or  entered  in  the  manifest, 
'•vere  seized  and  confiscated  by  the  proper  custom  house 
autliorities  at  that  place,  according  to  the  custom  house 
lai^s  of  that  place  then  in  force,  on  account  of  their  not 
l>eixmg  specified  or  entered  in  the  manifest,  and  the  plain- 
tiflfs   were  unable  to  obtain  a  redelivery  to  them  of  the 
goods  so  seized  and  confiscated ;  and  by  reason  of  the 
pi'^Txuses,  the  plaintifi^s^  vessel  was  detained  a  long  time  by 
l^&^J  authority  abroad,  and  the  plaintiflFs  were  put  to  great 
^^I^enses  in  respect  to  the  detention  of  the  vessel  at  Puerto 
^ctbeUo,  and  in  respect  of  the  payments  to  and  keep  of 
"^o   master  and  crew  of  the  vessel  during  such  detention, 
^^<i  became  liable  to,  and  were  obliged  to  pay  there, 
doTatle  duties  in  respect  of  and  upon  the  goods  so  seized 
^^d  confiscated,  amounting  altogether  to  a  large  sum,  to 
^^t,^  200/. ;  and  whereby  also,  when  the  ship  afterwards 
P'^oc^eeded  from  Puerto  Cabelh  on  her  voyage  in  the  charter 
P^^ty  mentioned,  and  arrived  at  Curaqoa,  the  plaintiffs 
^^t:^  unable  to  deliver  there  the  goods,  to  wit,  the 
^^Vrteen  bales  or  packages  to  the  consignees  thereof  at 
'^^t  place,  though  required  so  to  do,  and  were  forced 
^*^^  obliged  to  pay  to  the  consignees  the  value  of  the 
-60odg^  amounting  to  a  large  sum,  to  wit,  473/.  15*.  10^/., 
^^^  incurred  other  divers  expenses,  amounting,  to  wit, 

N  2 
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[1861.]      to  700/.  in  respect  of  the  same,  and  in  respect  of  ihe 
Duttoh"  detention  of  the  vessel  at  Curaqoa,  and  in  respect  of 
PowLBs       P^Tments  to  and  the  keep  of  the  master  and  crew  of  the 
said  vessel  during  such  detention  and  otherwise. 

The  defendant  pleaded  not  guilty,  and  other  pleas  tra^ 
versing  some  of  the  averments  in  the  declaration  j  npo^ 
which  the  plaintiffs  took  issue. 

There  was  also  a  demurrer  to  the  declaration,  an^- 
joinder  therein. 

The  demurrer  was  argued  in  Hilary  Term,  1861,  Jamt^^ 
ary  22nd  and  25th. 

Mellish  (with  him  Edward  James),  for  the  defendant.^ ^^ '^ 
— Actions  for  carelessness,  except  where  direct  damagc^'^ 
has  accrued,  are  founded  on  breach  of  duty.     But  in  thia^  -^  ^^ 
case  the  alleged  duty  in  the  defendant  is  not  imposed^^'^^ 
by  any  clauses  in  the  charter  party,  nor  does  it  arise  fifom^^C^^ 
any  facts  stated  in  the  declaration.     The  real  cause  offl:^^  ^' 
action  is  the  handing  copies  of  six  bills  of  lading  as  and^^  ^^^ 
for  eight  which  had  been  delivered  to  the  defendant,^^^^-^*> 
that  is,  representing  that  the  six  were  the  eight;  but  a^     ^  • 
careless  representation  without  fraud  or  warranty  is  not*"^^-*^* 
a  cause  of  action.     In  Boorman  v.  Brawn  (a)  the  ques-  «»'*"^" 
tion  was,  whether  there  was  a  duty  in  the  defendant,  wm^^    ^ 
the  broker  employed  by  the  plaintiffs  to  sell  oil,  not  ic^^    ^ 
deliver  it  without  the  price  being  paid  to  him  acoordin^^  m^^^ 
to  the  contract  which  he  had  made  for  the  plaintiffs  witU^*^***" 
the  purchaser ;  and  the  Court  of  Exchequer  Chamberr^^^^ 
reversing  the  judgment  of  this  Court,  held  that  the  dutjg^^-^'^ 
arose  by  necessary  inference  from  the  terms  of  the  con-^3K^'^®* 
tract  between  the  plaintiffs  and  the  defendant,  as 

(a)  3  Q.  B.  511 ;  in  Exch.  Ch.  Id,  516;  in  K  X.,  11  CI.  #  F.  1. 
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Forth  in  the  declaration ;  and  the  judgment  of  the  Ex-       r-i  0/5-1  -1 
chequer  Chamber  was  affirmed  in  the  House  of  Lords. 


[CrompUm  J.     In  that  case  there  was  direct  privity  v. 


between  the  plaintiffs  and  the  defendant]  In  this 
case  no  contract,  undertaking,  or  retainer  imposing  the 
alleged  duty  is  alleged  in  the  declaration.  There  is  no 
right  of  action  in  the  plaintiffs  on  the  ground  of  bail- 
ment, for  the  delivery  of  the  documents  to  the  defendant 
by  the  shippers,  not  by  the  plaintiffis. 


Milward  (with  him  H.  T.  Holland),  contrk. — This  was 
not  an  ordinary  charter  party,  by  which  a  ship  is  char- 
tered by  a  merchant  to  put  his  goods  on  board,  but 
an  agreement  that  the  charterers  might  put  up  the  ship 
BS  a  general  ship.     In  such  a  case  the  goods  are  loaded 
Soar  the  benefit  of  the  charterer ;  and  he  deals  with  the 
actual  shippers  of  the  goods,  who  pay  him,  and  he  pays 
the  shipowner  a  lump  sum  for  the  voyage  :  in  short  it  is 
like  a  demise  of  the  ship.     There  is  privity  between  the 
plaintiffs  and  the  defendant :  he  is  interested,  together 
with  the  plaintiffs,  in  the  performance  of  the  voyage. 
Schuster  v.  McKellar  {a)  shews  the  position  which  the 
captain  of  a  ship  under  such  circumstances  occupies  in 
relation  to  the  goods :  the  last  placitum  in  the  marginal 
note  is,  "  Semble  :  that  under  such  a  charter  party  the 
shipowner,  though  perhaps  not  liable  on  the  contracts 
made  for  carriage  of  goods  in  the  ship  as  a  general  ship, 
is  still  liable  for  the  misdelivery  of  the  goods  by  the 
captain,  who  for  many  purposes  remains  his  servant. 
Sed  quaere.''     The  plaintiffs,  as  shipowners,  were  bound 
to  deliver  the  goods  to  the  consignees  at  the  foreign 

{a)  1  E.^B.  704. 
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[1861.]  port,  according  to  the  documents;  and  the  consular 
DoTTON  manifest  was  essential  to  enable  the  plaintiffs  to  per- 
F0WLE8.  ^'^^^  their  contract  Also  the  considar  manifest  should 
describe  all  the  goods  on  board,  as  any  such  not  desciibed 
are  liable  to  confiscation ;  and  it  is  part  of  the  duty  of 
the  charterer  to  furnish  the  materials  from  which  the 
considar  manifest  is  to  be  made  out 

First.    Suppose  the  allegation  of  duty  were  not  in  the 
declaration,  the  alleged  duty  would  arise  from  the  hcts 
stated  in  it.     It  is  averred  that  the  shippers  of  the 
cargo  made  out  copies  of  the  eight  bills  of  lading  "  for 
the  captain/^  and  delivered  them  to  the  defendant  "  for 
the  said  captain,"   which  means  that  they  were  to  be 
handed  to  the  shipowner.     [^Cromptan  J.    It  means  that 
they  delivered  them  to  the  defendant  for  the  ship.    Hill  J. 
The  shippers  should  have  given  them  to  the  captain.] 
They  had  nothing  to  do  with  the  captain :  it  is  stipulated 
that  he  should  attend  at  the  broker's  oflSce,  that  is,  the 
broker  of  the  defendant,  twice  each  day,  for  the  purpose 
of  signing  the  bills  of  lading.     Then  it  is  averred  that- 
the  plaintiffs  could  not  obtain  copies  of  the  bills  of  lading 
except  from  the  defendant,  which  shews  that  the  defend — 
ant  was  the  only  person  who  could  enable  the  plaintiffs^ 
to  perform  their  contract  with  the  owners  of  the  goods«^ 
[Hill  J.     The  custom  in  Liverpool  for  the  shippers  ofl 
goods  to  make  out  a  correct  copy  of  each  bill  of  lading 
did  not  impose  any  duty  as  between  the  plaintiffs  anAE 
the  defendant]    The  plaintiffs  would  have  no  communi — 
cation  with  the  shippers,  nor  any  right  to  interfere  withd 
-  them  as  to  the  goods  put  on  board.     The  captain  had  ncM 
right  to  insist  on  the  shippers  giving  him  bills  of  lading    ' 
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0iid  it  was  immaterial  to  the  shipowner  what  goods  were 
put  on  board,  because  he  was  to  receive  a  lump  sum 
-under  the  charter.    The  duty  alleged  is  incidental  to 
-tlie  relation  of  the  parties ;  and  the  defendant  is  answer- 
able for  not  supplying  the  necessary  information,  even 
t;li<mgh  he  neglected  to  do  so  from  ignorance.     In 
^fatt  y.  ifaitland  (a)  the  act  of  delivering  the  goods 
on  board  raised  a  duty  on  the  part  of  the  shippers  not  to 
deliver  packages  of  a  dangerous  nature  without  giving 
notice.     [Crampton  J.     In  that  case  the  undertaking 
necessarily  arose  from  the  contract.]    Even  if  there  was 
no  duty,  but  the  defendant  was  asked  to  do  a  thing,  and 
be  did  it  unfaithfully,  that  woidd  be  a  cause  of  action  ^ 
*nd,   to  shew  this,  circumstances  dehors  the  contract 
^ay  be  annexed   to  it;  Humfrey  v.  Dale(b).    '*The 
only  difference  between  ah  express  and  implied  con- 
^f^^Jt  is  in  the  mode  of  substantiating  it ;"  Marzetti  v. 
^^iiiams{c),  per  Lord  Tenterden,     The  plaintiff  is  not 
"^"Und  in  his  declaration  to  say  how  he  means  to  prove 
•"^  cause  of  action.     [fliVZ  J.  referred  to  Pamahyy,Tlie 
^^^'^^^neoMter  Canal  Company,  in  error  {d).'\     In  Boorman  v. 
"^^'"oum,  in  the  House  of  Lords  {e),  Lord  Campbell  said, 
^Vherever  there  is  a  contract,  and  something  to  be 
^^rie  in  the  course  of  the  employment  which  is  the 
^^l^ject  of  that  contract,  if  there  is  a  breach  of  duty  in 
'^^  course  of  that  employment  the  plaintiff  may  either 
^^^^over  in  tort  or  in  contract.'^ 

Secondly,  it  is  the  proper  course  of  pleading  to  add 

(a)  ^E.^B.  470. 

(A)  7J?.  #5.  266;  affinned  on  error,  KBS^E.  1004. 

(r)  1  B,  #  Ad.  415.  423. 

ifl)  \\A.i'  E.  223.  (e)  U  C/.  ^-  F.  1.  44. 
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[1861.]      an  allegation  of  duty;  Burnett  v.  Lyiich  (a);  and  it^^^Sit 
Pp„jjjj      may  be  a  substantive  all^atiou^  and  not  merely  a^^    a 
PowLKB       Jf^^l*^  froD*  the  facts  stated.    In  Burnett  v.  Lynch  {a\^^  \ 
Uttledale  J.  said,  ^'  Where  firom  a  given  state  of  hi  \mm   llii 
the  law  raises  a  legal  obligation  to  do  a  pa]rticiilai^c:.flv 
act,  and  there  is  a  breach  of  that  obligation,  and  i^     a 
consequential  damage,  there,  although  assumpsit  maji^^^f 
be  maintainable  upon  a  promise  implied  by  law  to  diCjm^^ 
the  act,  still  an  action  on  the  case  founded  in  tort  \m  m\% 
the  more  proper  form  of  action,  in  which  the  plaintiff  i 
his  declaration  states  the  facts  out  of  which  the 
obligation  arises,  the  obligation  itself,  the  breach  of  it^i" ^t, 
and  the  damage  resulting  firom  that  breach/'  [  Cramptqn  J^C^. 
A  positive  duty  to  hand  over  all  the  copies  of  the  bilKUb 
of  lading  is  alleged :  suppose  one  of  them  was  lost  <■     ^tf 
burnt.]     It  may  be  that  the  burden  of  proof  is  on  111    ir 
shipowner  to  shew  that  they  are  in  the  possession  of  lli^   "le 
charterer;  but  here  that  fact  must  be  taken  as  founi,:    "^t 
it  being  alleged  that  the  defendant  kept  the  entire  se==?t 
of  the  captain's  copies  of  the  bills  of  lading.     Here  :^Sb 
not  merely  a  wrongful  act  of  omission,  but  a  wrongfii-^ 
act  of  commission,  by  handing  over  the  six  biUs  ^^^^ 
lading,  and  in  effect  saying  that  there  were  no  mor*^^- 
In  Com.  Dig.  Action  upon  tlie  Case  (A.),  it  is  said,  *'  I  "^^^^ 
all  cases,  where  a  man  has  a  temporal  loss  or  dama^^S^ 
by  the  wrong  of  another,  he  may  have  an  action  npo-— *^^ 
the  case  to  be  repaired  in  damages/'     In  Burnett 
Lynch  (a),  which  was  an  action  in  tort  by  the  executon 
of  a  lessee  against  his  assignee  for  neglecting  to  pLJ*"  — 
form  the  covenants  in  the  lease,  whereby  they  sustaine 
damage,  Littledale  J.  said,  "The  very  ground  of 

{a)  5  B,  i'  C.  580.  609. 
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iction  would  be  that  the  plaintiffs  were  damnified  by      [1861.] 
eason  of   their   having  to  perform    that  which  the       Dotton 
aaignee  ought  to  have  performed."     [Hill  J.    When      Powlm. 
loods  are  loaded  on  boards  the  captain  should  give  a 
eceipt,  and  when  he  signs  the  bill  of  lading  he  gets 
lack  the  receipt     He  then  has  a  full  particular  of  all 
he  goods  on  board.    Why  was  not  that  ordinary  care 
ind  caution  exercised  by  the  captain  in  this  case?]    The 
eceipts  would  not  contain  the  name  of  the  consignee, 
iloreover,  the  plaintiffs  would  have  to  prove  that  the 
lamage  arose  finom  the  negligence  of  the  defendant^  and 
lot  firom  the  default  or  neglect  of  the  captain. 

MeUUh  was  not  called  upon  to  reply. 

Crompton  J.  The  only  doubt  in  my  mind  has  been 
rhether  the  allegation  of  duty  in  the  declaration  was 
mffident  But  the  authorities  are  strong  to  shew  that 
mch  an  allegation  is  merely  a  conclusion  of  law  resulting 
bm  the  facts  stated;  and  I  think  this  allegation  of  duty 
s  so  laid.  Then^  if  the  duty  does  arise  from  the  facts, 
tie  allegation  can  do  no  harm,  and  it  sometimes  puts  the 
gal  view  more  neatly ;  on  the  other  hand  if  the  duty 
)e8  not  arise,  the  allegation  can  do  no  good.  The  alle- 
ition  here  is,  '^that  it  was  the  duty  of  the  defendant,  as 
cb  charterer,  and  under  such  charter  party  as  aforesaid, 
id  having  in  his  possession  the  captain's  copies  of  the 
Qs  of  lading  in  respect  of  the  goods  shipped  on  board 
e  vessel  chartered  as  aforesaid,  upon  being  requested  so 

do  by  or  on  behalf  of  the  owners  of  the  vessel,  and  as 
indent  to  such  charter  party  and  the  circumstances  as 
bresaid,  to  hand  over  and  give  all  such  captain's  copies, 
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[1861.]  or  the  copies  thereof,  for  the  purpose  of  enabling  a  com- 
""dotton  P^^®  *°^  accurate  consular  manifest,  in  respect  of  the 
PowLEs  goods  mentioned  in  the  biU  of  lading,  to  be  made  out" 
That  refers  to  all  the  preceding  matter,  and  appears  to 
me  to  be  an  allegation  of  duty  to  be  implied  by  law  from 
the  circumstances.  It  is  an  allegation  of  law,  not  of  fact; 
and  such  an  allegation  ought  to  be  construed  most 
strongly  against  the  party  pleading  it,  because  the  oppo- 
site party  cannot  traverse  it. 

But  we  must  now  see  whether  the  declaration  shews 
a  cause  of  action  supposing  this  allegation  struck  out. 
Does  it  raise  a  duty  on  the  part  of  the  defendant  to 
hand  over  the  documents  in  question?     The  declara- 
tion appears,  until   amended,  to  have  gone  out  in  a 
good  shape,  stating  a  custom  of  merchants  at  Uver' 
pool  that  such  a  duty  should  be  performed;  in  other 
words,  stating  an  engagement  to  that  effect;  for,  as  Mr. 
Milward  properly  said,  it  does  not  signify  how  the  duty 
arose.     But  that  statement  of  the  custom  has  been^ 
struck  out,  and  the  allegation  of  duty  inserted.    I  cannot^ 
see  anything,  either  in  the  charter  party  or  the  averment? 
of  circumstances  in  the  declaration,  to  shew  that  such  i^ 
duty  as  this  was  cast  upon  the  defendant.     The  declara- 
tion states  that  it  is  usual  and  customary  at  Liverpool 
for  the  shippers  to  make  out  copies  of  the  bills  o£ 
lading  for  the   captain ;   but   it   is   not   laid    in    thes 
declaration  that  it   is  the   duty   of  the   charterer   \xm 
make  out  copies  for  the  plaintiflfs.     I  think  usually  thes 
shippers  come  to  the  captain,  and  he  takes  copies  troxxm 
them:  he  should  take  care  to  have  the  proper  docu^ 
raents ;  and  if  he  had  done  so  in  this  instance,  he  wonlcB 
have  had  materials  for  making  out  the  consular  manifesti* 
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It  is  alleged  that  the  defendant  knew  it  was   neces-       [1861.1 
Kury  that  the  plaintifiSs  should  have  a  consular  manifest^       p~    ^ 
whicli  conld  not  be  made  out  without  copies  of  the  bills      ^  ^• 

POWLM. 

of  lading,  and  that  they  could  only  get  copies  from  the 
defendant ;  that  the  defendant  did  not  hand  these  copies 
over  to  the  captain;  and  that  the  consequence  was,  that 
some  of  the  goods  were  confiscated  and  lost  to  the  plain- 
tiflfa*  I  cannot,  from  those  allegations,  draw  any  inference 
of  auch  a  contract  in  law  on  the  part  of  the  defendant, 
that,  under  such  circumstances,  he  would  hand  over  the 
^pies.  Whether  such  a  contract  might  be  implied 
^^der  such  circumstances,  if  there  was  evidence  leading 
to  it,  ia  another  question.  And  there  does  not  appear 
to  be  any  mercantile  usage,  because  the  allegation  of 
8Uclx  a  usage  was  struck  out. 

Then  the  question  is,  whether  this  is  a  case  of  bailment. 
If  there  had  been  any  commimication  between  the  plain- 
^^8  and  the  defendant  upon  the  subject,  or  if  there  was 
'^y  privity  between  them,  so  that  the  defendant  received 
^hese  documents  for  the  plaintifi^,  there  might  be  a  duty 
^**  the  defendant  to  hand  them  over  to  the  plaintiffs. 
^*it,  as  the  case  stands,  the  copies  were  handed  over  by 
'^be  shippers,  and  the  captain  did  not  take  them,  as  he 
^^eht  to  have  done,  at  the  time  of  signing  the  bills  of 
"^^^ngj  and  it  is  only  alleged  that  the  defendant  was 

^^^xiired  by  the  plaintiffs  to  hand  over  the  copies  to 

'^-'^ flick,  their  agent  at  Liverpool.     Therefore,  as  Mr. 

'^^^lUsh  says,  the  shippers  are  the  bailors,  and  there  is 
^-^"^luiig  in  this  part  of  the  charter  party  to  shew  any 

^S^^  cement  with  the  plaintiffs  that  the  defendant  would 
^^Id  these  documents  for  them,  nor  is  it  averred  that  the 
^^ Pendant  received  them  as  their  agent.    On  this  declara- 
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[1861.]      tioD^  it  must  be  taken  that  the  documents  remained 
Durrov       in  the  hands  of  the  shippers^  who^  it  must  always  be 
PowuBs.      remembered^  are  the  parties  entitled  to  the  costodjof 
them ;  and  therefore,  if  there  was  a  duly  on  any  one,  I 
should  say  it  was  their  duty,  and  not  the  duty  of  the  char* 
terer,  to  make  out  and  deliver  copies  for  the  captain.    If  a 
person  sends  his  servant  to  deliver  a  parcel  of  documents 
or  chattels  to  a  third  person,  and  the  servant  is  cardeaa 
about  them,  the  bailment  is  from  the  person  who  sexi.^ 
the  documents  or  chattels,  and  therefore  the  reaponabilitry 
is  to  him,  and  not  to  the  party  to  whom  they  were  to  l>^ 
delivered. 

Mr.  Miltcard  also  put  the  case  as  an  act  of  oomnu^a- 
sion,  that  the  defendant  delivered  six  copies  of  the  bil-^Ss 
of  lading,  '^as  and  for  the  whole  of  the  bills  of  ladix^^ 
applicable  or  relating  to  the  goods.''     Mr.  MeUUk  pi 
perly  answered  that  by  saying  that  it  would  be  a  mi-^ 
representation,  for  which  the  defendant  would  not 
liable  unless  he  made  it  fraudulently  or  deceitfully ;  ax:^  d 
this  ailment  is  in  accordance  with  Gerhard  v.  Bates  (f^ 
and  other  cases.    The  defendant  was  not  under  any  dii'^7 
to  get  the  documents,  or  to  deliver  them  all ;  he  took  c^b 
himself  to  do  this  for  the  shippers;  and  having  ma«^^ 
a  careless  misrepresentation,  without  any  intention.     ^ 
mislead,  he  is  only  liable  to  his  bailor  for  that  oa^^^ 
lessness. 

Hill  J.   (the  only  other  Judge  present.)    I  ant»-      ®^ 
the  same    opinion.     The    action    is  brought  for       ""^ 
non-performance  of  a  duty  stated  on  the  face  of      "^ 
declaration;  but   I   think  there  are  no  fects   or      ^^^' 
(«)  2  E.  i-  B.  470. 


XXIV.   VIOTORIA.]  189 

cnmstances  stated  to  raise  that  duty,  nor  any  express  [I86I.] 
contract  shewn  to  support  an  allegation  of  duty.  The  p^^^^ 
express  contract,  when  examined  in  all  its  particulars,  ^- 

does  not  refer  to  it ;  and  there  is  no  mercantile  usage 
averred  to  impose  or  create  it.     The  mercantile  usage, 
which  was  alleged  in  the  declaration  as  imposing  the 
duty,  was  traversed,  and  at  the  trial  the  plaintiff  failed 
to  prove  it ;  whereupon  they  amended  their  declaration, 
and  struck  out  that  all^ation.    We  cannot  therefore 
assume  indirectly  that  which  the  plaintiffs  had  alleged 
directly,  and  fidled  to  prove.     Then,  independently  of 
the   express  contract,  do  the  circumstances  impose  the 
duly?    I  think,  looking  at  the  averments  in  the  decla- 
ration, that  they  do  not  include,  but  exclude  it.     The 
declaration  avers  that  "it  was  and  is  usual  and  customary 
at  XJverpool  for  the  shippers  of  goods  by  vessels  to  make 
oat  for  the  captain  a  correct  copy  of  each  bill  of  lading 
^  x^espect  of  such  goods :"  that  casts  a  duty  upon  the 
*«^ppers  to  make  out  for  the  captain  copies  of  the  bills 
^f  lading.     It  then  goes  on  to  allege  the  fact  of  the 
^^plojonent  by  the  shippers  of  the  defendant  to  deliver 
?^er  the  copies  to  the  captain ;  but  it  does  not  say  that 
^ue  plaintiffs  employed  him  as  their  agent,  or  that  the  de- 
fendant and  the  plaintiffs  had  any  communication  upon 
^e  subject,  or  that  there  was  any  undertaking  by  the 
^^icn^EUit  to  deliver  over  these  copies ;  it  only  alleges 
^^gligence  by  the  defendant  in  performing  a  duty  im- 
P^%ed  on  him  by  what  the  shippers  requested  him  to  do ; 
^^^d  they  now  seek  to  make  that  a  duty  on  the  part  of 
^*^e  defendant  towards  the  plaintiffs,  which  it  clearly 
'^^8  not  in  law.    Therefore  I  think  that  the  plaintiffs  fail 
^^  make  out  the  cause  of  action  which  they  allege  in  the 
^^laration. 


POWLES. 
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[1861.]  And  I  think  that  none  of  the  cases  cited  apply.    In 

""dutt^J       Boorman  v.  Brown  (a)  there  was  an  express  employment, 
and  a  contract  by  the  defendant  to  do  that  for  the  non- 
performance of  which  he  was  held  liable  in  an  action. 
In  Burnett  v.  Lynch  {b)  there  was  express  privity  between 
the  plainti£fs  and  the  defendant^  the  plaintiffs  haying 
assigned  to  the  defendant  subject  to  the  performance  oi 
the  covenants  contained  in  the  lease ;  and  the  defendaiL.^, 
having  accepted  the  assignment  subject  to  that  perforncm- 
ance^  undertook^  as  towards  the  plainti£&^  that  he  woi&ld. 
perform  the  covenants.     The  authorities  therefore  fsi^ 
in  establishing  that  which  the  plaintiffs  contend  for;  ax=m^^ 
I  am  of  opinion  that  the  defendant  is  entitled  to  o^«^:^^ 
judgment. 

Judgment  for  the  defendant  ^.^^). 

(a)  3  Q.  B.  511.  516. 11  a.  #  F,  1.  {*)  b  B,  ^  Or,  589. 

{c)  The  arguments  and  jadgments  in  this  case  have  been  xmitlj  r     i      mi 
fAldd  from  the  note  book  of  the  late  T.  F.  EUis,  Esq. 
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1862. 

IN  THE  EXCHEQUER  CHAMBER. 
DuTTON  and  another  against  Powles.  Monday, 

February  3d. 
For  head  note,  see  antd,  p.  174. 

T^HE  plaintiffs  having  suggested  error  in  the  above 
jadgmenty  the  case  was  argued  by 

3IUtDardy  for  the  phdntiffs. 

3IeHish,  contra^  was  not  called  upon. 

^RLE  C.  J.  I  am  of  opinion  that  the  judgment  of 
^^B  Court  of  Queen's  Bench  ought  to  be  affirmed. 
'^Tien  an  action  is  brought,  a  good  cause  of  action  must 
^  disclosed  on  the  face  of  the  declaration;  and  unless 
^^t  is  done,  judgment  must  be  given  for  the  defendant. 
■X  this  declaration  the  charter  party  is  set  out,  and  the 
^^^tnimstances  are  stated  in  considerable  detail. 

In  the  first  place  we  are  all  agreed  that  no  contract 
^  the  charter  party  is  shewn,  and  so  there  is  no  breach 
^  contract  by  the  defendant. 

We  also  think  that  no  circumstances  are  stated  to 
^hich  a  known  duty  is  attached  by  law.  The  declaration 
%ate8  that  a  consular  manifest  was  a  necessary  docu- 
ment in  order  to  secure  the  goods  from  being  confis- 
^ted  abroad ;  and  that,  for  the  purpose  of  making  out  a 
^i^mplete  and  accurate  consular  manifest,  it  was  neces- 
^Ary  that  the  person  making  it  out  should  have  copies 
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1862.  of  all  the  bills  of  lading  relating  to  the  goods  shipped. 
'  DuTTON  ^^  *^®^  states  the  facts — that  it  was  usual  at  Liverpool 
P0WLB8  ^^^  ^^®  shippers  of  goods  to  make  out  for  the  captain 
a  correct  copy  of  each  bill  of  lading;  and  that  this  was 
done,  and  that  the  copies  were  delivered  to  the  defend- 
ant for  the  captain,  and  that  the  defendant,  upon  being 
required  to  hand  over  the  copies  to  the  plaintiflk* 
brokers,  by  mistake  handed  over  copies  of  six  out  of 
eight  bills  of  lading,  and  did  not  hand  over  the  other 
two  which  had  been  left  with  him.  The  question  is, 
whether,  when  the  copies  of  the  eight  bills  of  lading 
were  left  with  the  defendant,  a  duty  to  hand  them  over 
was  created  for  the  breach  of  which  an  action  lies.  I 
am  perfectly  at  a  loss  to  see  any  ground  for  the  all^a- 
tion  of  a  breach  of  duty.  In  the  course  of  the  argu- 
ment it  was  put  by  my  brother  ffllde  that,  if  the  copiec 
had  been  handed  to  the  keeper  of  the  docks  in  whicli 
the  ship  was  lying,  and  the  action  had  been  againsi 
him  instead  of  against  the  charterer,  all  the  avermenti 
in  the  declaration  would  be  satisfied ;  but  it  is  clear  thai 
no  duty  would  have  been  created  in  the  dock-keeper  U 
deliver  them  to  the  plaintifis. 

If  the  defendant,  when  he  received  the  copies  of  thesi 
biUs  of  lading,  had  said,  I  will  deliver  them  to  thi 
plaintiffs,  there  would  be  an  express  contract,  or  if  th< 
usage  of  the  port  of  Liverpool  was  that  the  charterer  o 
the  ship  should  hand  over  the  copies  of  the  bills  o 
lading  to  the  agents  of  the  shipowner  on  demand,  sud 
usage  would  be  evidence  of  an  implied  contract  to  tha 
eficct  between  the  parties.  But  here  the  alleged  dot; 
is  rested  on  the  simple  fact  of  a  delivery  of  the  copies  t 
the  defendant  for  the  captain.  Again,  if  the  defendan 
had  fraudulently  misled  the  plaintifis'  agent  or  broker 
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tj  representing  that  the  six  bills  of  lading  were  all,        1862. 

'When  he  knew  that  there  were  eight,  and  damage  had       Button 

accrued,  the  case  would   have   been   within  the  well- 

luiown   class  of  actions   for  false    representation   and 

damage  accruing  thereby.    But  inasmuch  as  here  there 

was  no  contract,  and  there  were  no  circumstances  from 

iriich  the  duty  can  be  inferred,  the  allegation  of  duty 

and  of  a  breach  of  duty  does  not  shew  a  cause  of  action 

merely  because  it  is  added  that  the  defendant  negli- 

geixtly,  improperly,  and  carelessly  handed  over  to  the 

pla.intifis'  agent  copies  of  six  out  of  the  eight  bills  of 

lading,  as  and  for  the  whole,  and  retained  the  other  two — 

thsi.t:ii^ligence  does  not  of  itself  create  a  cause  of  action 

uiiless  it  amounts  to  a  breach  of  duty.     If  there  was  a 

datjr  in  the  defendant  to  take  care  to  deliver  up  all  the 

copies,  then  the  negligence  alleged  was  a  breach  of  that 

^^ty;   but  in  this  declaration  I  can  find  nothing  to 

*te\r  that  there  was  any  such  duty ;  consequently  there 

^as  hq  breach  of  duty  in  the  defendant  for  which  an 

*<^iou  Ues. 

I^OLLOCK  C.  B.,    Channell   and  Wilde  BB.,  and 
•^  ^i-i-iAMs,  WiLLES  and  Keating  J  J.  concurred. 

Judgment  affirmed. 


^OU  II.  o  B.  &  s. 
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May  9th.]  ^ 

Patent. 
Fishes  and 
jisk-joints 
for  connecting 
the  rails  of 
raUvmys. 
Novelty, 
User. 


Harwood  and  another,  Executors  of  C.  H.  WiLir: 
against  The  Great  Northern  Railway  Coic 
pany. 

Action  for  infin'Dgement  of  a  patent  for  "  improvements  in  fishes  aa 
fish  joints  for  connecting  the  rails  of  railways."  The  specification  claime 
"the  constructing  fishes  for  connecting  the  rails  of  railways,  with 
groove  adapted  for  receiving  the  heads  of  the  bolts  or  rivets  employe 
for  securing  such  fishes,  and  the  application  of  such  fishes  for  conned 
ing  the  rails  of  railways." 

1.  The  invention  claimed  by  the  patentee  as  his  when  applied  tc 
the  pieces  of  iron  used  for  holding  together  the  ends  of  rails  to  makfl 
them  for  practical  purposes  a  continuous  solid  body,'  had  previously 
been  known  and  used  as  applied  to  pieces  of  iron  used  for  holding 
together  the  broad  sides  of  pieces  of  wood,  placed  vertically  upon 
one  another,  to  make  them  for  practical  purposes  a  continuous  solid 
body ;  but  had  never  been  applied  for  the  purpose  of  fastening  timbers 
placed  end  to  end  in  contact  with  each  other :  Held,  by  the  ^J^chequer 
Chamber,  reversing  the  judgment  of  the  Queen's  Bench,  that  the  alleged 
invention  was  a  mere  application  of  an  old  contrivance  in  the  old  way 
to  an  analogous  subject,  without  any  novelty  or  invention  in  the  mode 
of  appljring  such  old  contrivance  to  the  new  purpose,  and  therefore  was 
not  a  valid  subject-matter  for  a  patent. 

2.  Before  the  date  of  the  patent,  a  scarf-joint  in  a  railway  bridge  had 
been  fished  by  means  of  a  grooved  plate  of  iron  running  the  whole  length 
of  the  bridge,  for  tlie  purpose  of  supporting  its  fiooring,  as  well  as  foi 
fishing  the  joint:  but  the  iron  plate  was  not  used  with  the  view  eiUiei 
of  obtaining  greater  strength  with  an  e^ual  weight  of  metal,  or  of  pre- 
venting the  heads  of  the  bolts  irom  tummg  round,  both  which  puiposes 
were  contemplated  by  the  patent :  Held,  by  the  Queen's  Bench  {sed  Qii^Brt 
by  the  Exchequer  Chamber),  that  this  was  not  a  prior  use  of  the  invention 
which  invalidated  the  patent. 

T^HIS  was  an  action  by  the  executors  of  Charles 
Heard  Wild  for  an  infringement  by  the  defendants 
of  a  patent  granted  to  him  for  an  invention  for  "  im- 
provements in  fishes  and  fish  joints  for  connecting  the 
rails  of  railways/^ 

The  declaration  was  in  the  usual  form. 

The  defendants  pleaded  (among  other  things)  thai 
Wild  was  not  the  true  and  first  inventor  of  the  supposed 
invention  j  that  the  supposed  invention  was  not,  at  the 
time  of  granting  the  letters  patent,  new  as  to  the  publk 
use  and  exercise  thereof;  and  that  the  letters  patent 
were  not  letters  patent  for  the  sole  working  or  making 


or 
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any  manner  of   manufacture    within    this    realm. 


aooording  to  the  true  intent  of  the  statutes  in   that 
hotalf. 

XJpon  these  pleas  issue  was  joined. 
On  the  trial,  before  Cockhurn  C.  J.,  at  the  Sittings  at 
^^"^stmiruter  after  Michaelmas  Term,  1859,  the  following 
facts  and  circumstances  were  proved  or  admitted. 

*7  letters  patent,  dated  the  16th  March,  1853,  the 

«ole  privilege  was  granted  to  C.  H,  Wild,  his  executors, 

administrators  and  assigns,  of  making,  using,  exercising 

^^d     vending   within  the   United  Kingdom  of    Great 

Britdifi  and  Ireland,  the  Channellslands,  and  Isle  of 

-«^w,  an  invention  for  '^  improvements  in  fishes  and  fish 

joints  for  connecting  the  rails  of  railways,^'  for  the  term 

^^  fourteen  years  from  the  16th  March,  1853,  upon  the 

'^^lal  conditions. 

A.    provisional  specification  was  left  by  M^ild,  at  the 

offio^  of  the  Commissioners  of  Patents,  with  his  petition, 

^^     "tie   16th   March,   1853,    by  which,   among  other 

^^gs,  he  declared  the  nature  of  his  invention  to  be 

follows : — "  In  securing  the  joints  of  rails  it  has 

^^^^    found  advantageous  to  attach  pieces  of  iron  to 

^*^  of  the  rail  by  means  of  bolts  and  nuts,  and  each 

^l^  pieces  of  iron  are  commonly  called  'fishes/    Chairs 

^^^  been  constructed  on  a  similar  principle  to  support 

/^^   ^de  of  the  rail,  while  a  fish  is  applied  at  the  other 

.        ^*  and  secured  to  the  chair  by  bolts  and  nuts.     My 

^^lition  consists  in  forming  a  recess  or  groove  m  one 

V^th  sides  of  each  fish,  so  as  to  reduce  the  quantity 


Of 


^^^etal  at  that  part,  and  to  be  adapted  to  receive  the 


7/^     ^Je  heads  of  the  bolts,  which  are  thus  prevented  from 
^^"^ing  round  when  the  nuts  are  being  screwed  on/' 
-'^e  specification  in  pursuance  of  the  condition  of  the 
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letters  patent  was  filed  by  WUd,  in  the  Great  Seal  Mimi 
Patent  Office,  on  the  16th  September,  1858,  by  which  .mMi 
he  declared  "  the  nature  of  the  said  invention,  and  in-^r^-n 
what  manner  the  same  is  to  be  performed,  to  be  parti — ^S\, 
cularly  described  and  ascertained  in  and  by  the  follow —  --^Br- 
ing statement  thereof,  reference  being  had  to  the  aocom^  'K:m- 
panying  drawings  and  to  the  figures  and  letters  marke»r^^ 
therein/'  The  fishes  and  bolts  in  figure  1  were  describe^c^^ 
in  the  following  paragraphs : — 

"  (1.)  The  fishes,  F  F,  are  made  with  a  grooTO  €e=»^  or 
recess  in  their  outer  surfaces,  which  groove  serves  #^  to 
receive  the  square  heads  of  the  bolts,  G  H,  and  prevew,^nt 
them  from  turning  round  when  the  nuts  are  beiiac^^Dg 
screwed  on  or  ofi^.  Washers,  JTZ,  are  placed  in  tTi^^zihe 
groove  of  the  fish  which  is  next  to  the  nuts,  so  as  to 

allow  of  the  nuts  being  turned  round ;  or  the  fish  •         on 
this  side  may  be  made  without  the  groove.     The  po^c=D8i. 
tion  of  the  bolts  and  nuts  may  be  reversed  if  prefcn*^  ■  cd, 
so  that  the  nut  may  be  prevented  firom  turning  ron     ■  nd 
while  the  bolt  is  screwed  into  it.     The  groove  rend-^^PB 
the  fish  lighter  for  equal  strength,  or  stronger  for        an 
equal  weight  of  metal  than  a  fish  which  is  made        of 
equal  thickness  throughout."     "The  top  and  botticr)m 
of  each  fish  is  a  plain  surface,  and  the  parts  of  the  mt^ 
with  which  they  come  in  contact  are  also  plain  surfa^  ^t 
forming  the  same  angle  as  the  top  and  bottom  surfk^oes 
of  the  fish.     The  fishes  are  thus  made  to  fit  into  tlm^^i^ 
places  with  greater  facility  than  if  these  surfaces  wer^  o{ 
curved  or  irregular  forms.     If,  however,  the  surfaced  o^ 
the  rails  are  curved,  the  fishes  may  be  made  to      ^^ 
them.'' 

"(2.)  The  central  bolts,  G  G,  are  made  of  larger 
diameter  than  the  extreme  ones  H  H,  ns  the  straica   ^* 


XXIII.   VICTORIA.] 

g;reatest  upon  the  central  bolts,  llivets  may  be  em- 
ployed in  lieu  of  bolts  and  nuts  if  preferred.  When 
three  bolts  and  nuts  or  rivets  are  employed^  I  make  the 
3entral  one  of  larger  diameter  than  the  other  two. 
When  rivets  are  employed,  the  groove  in  the  fish  enables 
me  to  employ  rivets  whose  heads  are  thicker,  with  the 
same  amount  of  projection  from  the  side  of  the  rail,  or 
vrhich  project  less,  with  the  same  thickness  of  head, 
than  when  plain  ungrooved  fishes  are  employed.  This 
is  a  matter  of  great  advantage,  as  avoiding  the  danger 
of  the  flanges  of  the  wheels  of  the  carriages  coming 
into  collision  with  the  rivets.  I  manufacture  the 
grooved  fishes  of  wrought  iron,  by  rolling  it  between 
rollers  of  corresponding  forms,  in  a  similar  manner  to 
that  in  which  railway  bars  and  other  wrought  iron  bars 
are  manufactured.  The  bars  are  then  cut  to  the  re- 
quired length.^' 

The  claim  was  as  follows : — "  Firstly,  the  construct- 
ing fishes  for  connecting  the  rails  of  railways,  with  a 
groove  adapted  for  receiving  the  heads  of  the  bolts  or 
rivets  employed  for  securing  such  fishes,  and  the  appli- 
cation of  such  fishes  for  connecting  the  rails  of  rail- 
ways,  in   manner  hereinbefore    described.      Secondly, 
the  constructing  fish-joints  for  connecting  the  rails  of 
railways  by  means  of  fishes  applied   to  the  joints  of 
dirided  or  split  rails  in  manner  hereinbefore  described. 
Thirdly,  the  constructing  fish-joints  for  connecting  the 
ndls  of  railways  with  fishes,  secured  by  three  or  more 
iolts  and  nuts  or  rivets,  of  which  the  central  bolt  or 
bolts,  or  rivet  or  rivets,  is  or  are  of  greater  diameter 
tlian    the    extreme    ones,    as    hereinbefore   described. 
fourthly,  the  constructing  fish-joints  for  connecting  the 
^^Is  of  railways  with  grooved  fishes  fitted  to  the  sides 
^f  the  rails,  and  secured  to  them  by  bolts,  or  nuts,  or 
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rivets,  and  having  projecting  wings  firn>ly  secured  1 
and  resting  upon  the  sleepers  or  bearers,  so  as  to  su] 
port  the  rails  by  their  sides  and  upper  flanges,  in  mann< 
hereinbefore  described.  Fifthly,  the  constructing  fid 
joints  for  connecting  the  rails  of  railways  with  rails  ai 
fishes,  having  the  touching  surfaces  of  one  or  both 
them  planed  as  hereinbefore  described.'' 

A  model  was  produced  shewing  two  rails  of  a  railwi 
connected  by  fish-joints  according  to  the  patent. 

It  was  admitted  by  the  defendants  that  if  the  patei 
of  H^ild  could  be  sustained  the  invention  patented  w 
useful,  and  that  they  had  infringed  the  patent. 

It  was  proved  that  before  the  date  of  the  letters  pate: 
the  rails  of  railways  had  been  commonly  and  public 
connected  by  fishes  and  fish  joints,  pieces  of  iron  beii 
attached  to  each  side  of  the  rail  at  the  joints  by  mea 
of  bolts  and  nuts,  as  mentioned  by  Wild  at  the  coi 
mencement  of  his  provisional  specification.  In  sob 
cases  flat  fishes  had  been  used,  which  were  placed  o] 
on  each  side  of  the  rail,  and  were  attached  by  means 
round  bolts  passing  through  round  holes  in  the  fisht 
and  having  round  or  cup-shaped  heads  and  nuts.  Wh( 
this  mode  of  construction  was  adopted,  it  was  necessa 
that  the  heads  of  the  bolts  should  be  held  by  a  spannc 
or  some  other  separate  instrument,  while  the  nuts  we 
being  screwed  on  and  off.  In  other  cases  the  fishes  we 
flat,  but  the  holes  in  one  of  the  pair  of  fishes  were  squai 
instead  of  being  round,  and  the  bolts  were  made  wi 
square  necks  under  the  head,  so  as  to  fit  the  squa 
holes.  And  in  other  cases  one  of  the  pair  of  fishes  w 
cast  with  square  recesses,  sunk  about  a  quarter  of  : 
inch  below  the  surface,  and  the  bolts  were  made  wi 
square  heads,  so  as  to  fit  into  these  recesses. 

Models  shewing  two  rails  of  a  railway  connected 
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fillies  and  fish-joints  of  the  three   descriptions  above 
jnexitioned  were  produced. 

The  object  of  having  the  bolts  with  square  necks  fitting 

ijit:<3  square  holes^  as  shewn  in  one  of  these  models^  and  in 

Iia.^«ring  the  bolts  with  square  heads  fitting  into  recesses, 

as    shewn  in  another  of  them,  was  to  prevent  the  bolts 

froxm  turning  round  when  the  nuts  were  being  screwed 

oim    or  off,  and  this  object  was  effectually  accomplished  by 

ea.c*li  of  these  contrivances.     But  until  the  time  of  the 

pa.'tcnt  of  C,  H,  WUd^  fishes  for  connecting  the  rails  of 

'■^ilirays  had  never  been  made  with  a  groove  or  recess  in 

th^ir  outer  or  lateral  surfaces,  so  as  to  receive  the  square 

he^a^  of  the  bolts,  and  at  the  same  time  to  render  the 

fisli.  lighter  for  equal  strength,  or  stronger  for  an  equal 

^^?ight  of  metal  than  a  fish  made  of  equal  thickness 

^**^^oughout. 

Xt  was  also  proved  that,  before  the  date  of  the  letters 

P^-t;ent,  in  the  construction  of  several  timber  bridges  of 

^^^^  over  one  or  two  lines  of  railway,  constructed  under 

*^^  superintendence  of  the  late  Mr.  Brunei,  beams  of 

^^^ber  had  been  laid  horizontally  one  above  the  other, 

^^^  fastened  or  bolted  together  with  bolts  and  nuts  ; 

^st   horizontal  bars  or  plates  of  iron  were  placed 

^^^neath,  and  parallel  to,  and  in  contact  with,  the  hori- 

^^ntal  beams,  and  were  also  fastened  or  bolted  by  the 

^^me  bolts  and  nuts;  and  that  each  of  these  bars  or 

^^tes   of  iron  was  constructed  with  a  groove  in  its 

^Ander  surface,  which  received  the  square  or  hexagonal 

^'^eads  of  the  bolts,  as  shewn  on  the  models.     It  further 

Appeared  that  this  mode  of  construction  was  adopted  in 

^rder  to  effect,  and  did  effect,  the  double  purpose  of 

strength  and  of  preventing  the  heads  of  these  bolts 

^rom  turning  round.     But  in  these  bridges  there  were 
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not  joints  to  be  fished  by  the  bars  or  plates  of  iron,  noc 
were  there  corresponding  bars  or  plates  of  iron  above  the 
horizontal  beams ;  there  was  therefore  no  fishing  in  the 
proper  sense  of  the  word. 

Upon  this  evidence  relating  to  the  bridges^  the 
defendants  contended  that  the  use  of  grooved  iron,  ai 
above  mentioned,  for  the  double  purpose  of  giving  in. 
creased  strength  and  of  preventing  the  heads  of  the  bolt- 
from  turning  round,  having  existed  publicly  prior  to  th_ 
date  of  the  letters  patent,  the  invention  of  C  H.  Wilm 
being  only  an  application  of  the  same  contrivance  to  fish 
ing  iron  rails  of  railways,  was  not  the  subject  of  a  patea- 

The  Lord  Chief  Justice  ruled  that,  notwithstandinn 
this  evidence,  the  invention  might  be  the  subject  of 
patent;  but  he  reserved  leave  to  the  defendants  to  mo^ 
to  enter  the  verdict  for  them,  if  the  Court  should  be   « 
a  diflFerent  opinion. 

The  defendants  further  proved  that  in  the  year  184 
a  certain  timber  bridge,  known  as  the  "  Hackney  Bridg^^ 
had  been  constructed  by  the  late  Isambard  King£^ 
Brunei,  for  carrying  the  South  Devon  Railway  over  tH 
Teign  CanaL  The  span  of  this  bridge  was  too  great  ^ 
be  conveniently  crossed  by  any  single  beam,  and  t^ 
bridge  was  constructed  so  as  to  have  upon  each  si^ 
two  horizontal  longitudinal  beams  of  timber,  the  eiB^^ 
of  which  met  and  were  joined  together,  in  the  middle  * 
the  bridge,  by  scarf-joints.  Beneath  these  beams  w&^ 
placed  transverse  planks,  which  extended  fi*om  side 
side  of  the  bridge  and  constituted  the  flooring  or  ro9> 
way  of  the  bridge,  and  immediately  beneath  the  trax^ 
verse  planks  were  longitudinal  bars  of  grooved  iron,  o^^ 
upon  each  side  of  the  bridge,  running  parallel  to  a-JC 
under  the  longitudinal  beams  along  the  whole  length. 
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the   bridge^  with  the  grooves  or  channels  downward. 

Bolts  with  square  heads,  as  shewn  by  the  models^  passed 

through  the  grooved  iron  bars^  transverse  planking  and 

tho  longitudinal  beams^  that  is  to  say^  from  the  lower  to 

the    upper  side  of  the  bridge,  the  square  heads  of  the 

bolts  resting  in  the  grooves  of  the  iron  bars,  and  being 

prevented,  or  intended  to  be  prevented,  from  turning 

rovmd  within  the  grooves;  and  the  nuts  were  screwed  on 

to  -the  upper  ends  of  the  bolts,  as  shewn  by  the  modeL 

The  grooved  iron  was  carried  under  each  of  the  scarf- 

jointS;  in  the  same  manner  as  under  the  other  portions 

of    the  beams;  and  above  and  immediately  over  each 

sc^jf-joint,  extending  for  a  distance  of  about  18  inches 

l^eyond  each  end  of  the  joint,  and  resting  immediately 

^IK>n  the  longitudinal  beam,  was  a  horizontal  flat  plate 

of  iron  13  feet  in  length,  through  which  the  bolts  above 

described  also  passed  at  that  portion  of  the  bridge. 

The  bars  of  iron  along  the  under  side  of  the  bridge 
^^Te  80  constructed  and  used  with  a  groove,  for  the 
double  purpose  of  receiving  the  square  heads  of  the 
*^lt8  and  preventing  them  from  turning  round,  and  of 
^^dering  the  bars  of  iron  lighter  for  equal  strength,  or 
®tit)nger  for  equal  weight  of  metal,  and  the  bars,  as  so 
^^^tructed,  efiectuaUy  accomplished  this  double  pur- 


-Miodels  were  produced,  which  shewed  the  modes  of 
^  construction  adopted  in  this  bridge. 
*  ^  answer  to  questions  put  to  them  by  the  Lord  Chief 
^^^^ce,  the  jury  found : 

-^^st,  that  the  channelled  irons  upon  the  railway  bridges, 

^^^jendently  of  the  single  instance  of  the  Hackney 

*^^ge,  were  used  before  ^Ws  patent  for  the  double 
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purpose  Qf  obtaining  increased  strength  and  preTcnting 
the  bolt-heads  from  turning  round,  but  that  they  were 
not  used  for  the  purpose  of  fishing. 

Secondly,  that  the  fastening  of  the  scarf-joint  of  the 
longitudinal  beam  at  the  Hackney  Bridge  was  a  fishing 
of  that  joint,  but  that  the  use  of  the  channelled  iron  as 
one  of  the  plates  of  the  fish  arose  from  its  being  already 
there  for  the  purpose  of  fastening  the  beams  and  the 
iron  together,  and  was  not  adopted  by  Mr.  Brunei  with 
reference  to  or  in  contemplation  of  the  special  advantages 
in  fishing  contemplated  by  WiliP^  patent  {a). 
.   Upon  that  finding,  the  Lord  Chief  Justice  directed  a 
verdict  to  be  entered  for  the  plaintifis.    In  Hilary  Term, 
1861, 

Bovill  obtained  a  rule  to  enter  a  verdict  for  the 
defendants  in  pursuance  of  the  leave  reserved,  on  the 
ground  of  the  invention  not  being  the  subject  of  a 
patent,  by  reason  of  the  previous  use  of  grooved  iron  in 
the  timber  bridges  (other  than  the  Hackney  Bridge),  for 
the  double  purpose  of  obtaining  increased  strength  for 
the  same  weight  of  metal,  and  of  preventing  the  bolt- 
heads  from  turning  round ;  or  for  a  new  trial,  on  the 
ground  of  misdirection  with  respect  to  the  application 
and  use  of  the  grooved  iron  in  the  Hackney  Bridge. 


Knowles  shewed  cause (  Grove,  Hindmarchnxid  T.  Webster, 
who  were  with  him,  were  not  called  upon). — First,  W?Ws 
improvements  in  fishes  and  fish-joints  for  connecting  the 
rails  of  railways  are  the  subject  of  a  patent.  His  invention 


{a)  On  the  argument  of  the  case  in  the  Exchequer  Chamber,  the  case 
on  which  the  appeal  was  heard  was  amended  by  consent,  this  clause  being 
substituted  for  another  by  the  Lord  Chief  Justice  from  his  notes. 
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consists  in  forming  a  recess  or  groove  upon  one  or  both 
sides  of  each  fish^  by  means  of  which  the  quantity  of  metal 
is  reduced  without  impairing  strength,  and  at  the  same 
time  the  square  ends  of  the  bolts  are  prevented  from  turn- 
ing round.     By  this  invention,  vibration  at  the  junction 
of  the  rails  is  prevented,  a  perfect  and  complete  joint 
is  produced,  and  the  weight  of  metal  is  economized 
In  Brook  v.  Asfon  (a)  there  were  two  patents — one  for 
dressmg  cotton  and  linen  yams,  and  the  other  for  dres- 
sing yams  of  wool  or  hair;  but  the  machine  was  identi- 
cal in  both  cases.     Lord  Campbell  said,  p.  485,  ''  It  may 
well  be  that  a  patent  may  be  valid  for  the  application  of 
^n  old  invention  to  a  new  purpose;  but,  to  make  it  valid, 
there  must  be  some  novelty  in  the  application.^^    Before 
^i'ipH  patent,  the  fish  had  never  been  applied  to  joining 
the  ends  of  rails,  nor  to  any  analogous  or  cognate  pur- 
P^^^e.      The  use  of  plates  of  iron  for  connecting  the 
^'^^^verse   and  longitudinal  beams  in  bridges  is  for 
^^^^aining  the  weight  of  the  bridge  and  keeping  the 
^^^xxs  in  their  proper  places,  which  is  not  a  purpose 
^^^^^ate  to  that  for  which  the   grooved  fish  on  rail- 
'^^ys  is  used.     In  Boulton  v.  Bull  {b),  Watt's  patent  for 
^^^densing  steam  in  steam  engines,  whereby  the  con- 
^^^ption  of  steam  and  fuel  was  lessened,  was  held  good, 
^'^Ough  the  process  of  condensing  had  been  long  known 
^^^  practised  in  the  common  still.     [He  also  cited  Cook 
*     Scarce  (c),  Derosne  v.  Fame  {d)  and  Newton  v.  Vau^ 

^^^  (4] 

W^  SKfB.  478 ;  affirmed  on  appeal,  5  Jur.  N.  S.  1025. 
i^)  2  H,  Bl  463 ;    5.  C.  in  error,   nom.   Hornblower  y.  Boulton, 
^  '^.^.95. 

(c)  8  Q.  B.  1044. 

(rf)  2  C.  M.  4-  B.  476;  1  Webst.  Pat.  Ca.  154, 

{()  6  Erch.  859. 
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Secondly,  there  was  no  misdirection.     There  was  no 
invention  in  the  use  of  the  channelled  iron  at  the  Hackney 
Bridge,  as  the  advantage  of  it  was  not  known  to  ^xr. 
Brunei,  and  the  fishing  of  the  joint  which  took  plac^e 
there  was  accidental :  also  there  was  no  publication  ^3£ 
its  use;  and  though  it  was  at  a  place  open  to  pubL^cs 
view,  it  did  not  appear  that  it  was  known  to  any  on.  ^^] 
nor  likely  to  be  observed  by  any  one.    A  singler  public 
tion  is  indeed  sufficient  to  avoid  a  patent^  as  in 
case  of  a  lock  put  on  a  gate  adjoining  a  public 
Carpenter  v.  Smith  (a).     But  in  that  case  several  doz&: 
of  a  similar  lock  had  been  made  at  Birminghamy 
sent  abroad,  and  the  lock  had  been  for  sixteen  years  ona.      a 
gate  adjoining  a  public  road,  and  any  one  who  looked,    ^sat 
it  could  see  what  the  mechanism  was.    [fl«7/  J.  In  C5r^-^- 
pmter  v.  Smith,  if  the  patent  had  been  held  good,  t:I:me 
man  who  made  the  locks  at  Birmingham  would  hsL^e 
been  prohibited  from  using  them;  but  in  this  case,    if 
the  patent  is  good,  can  the  plaintiffs  prevent  the  applio^- 
tion  of  it  to  fishing  the  scarf-joint  in  a  bridge  ?] 

BoviU,  C.E.  Pollock  and  Horace Lloyd,m  support  of  tb^ 
rule.— First,  the  defendants  are  entitled  to  have  the  verdi^* 
entered  for  them  upon  the  finding  of  the  jury.   The  use  ^^ 
grooved  or  channelled  plates  of  iron  in  various  fori^ct® 
was  a  common  mechanical  expedient  for  the   doul>l^ 
purpose  of  obtaining  increased  strength  with  the  bislX^^^ 
weight  of  metal,  and  of  preventing  the  bolt-heads    ^^^ 
nuts  turning  round ;  and  grooved  or  channelled  plated  ^^ 
iron,  such  as  those  in  fVild's  patent,  had  been  used  ^^^^ 
several  timber  bridges  on  lines  of  railway.    The  plaintitf' 
specification  only  transfers  to  a  new  subject-matter,  vi^^*^ 

(^0  9  M.  J-  JV.  3iM);  1  IfVW.  PaL  Ca.  500. 


> 
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the  fishes  and  fish-joints  of  railways^  a  known  mechanical 
contrirance;  as  was  done  in  the  case  of  the  anchor  in  Brun- 
ton  T.  Hawkes  (a).    [They  cited  passages  in  the  judgments 
o£  Ahhott  C.  J.,  p.  660 ;  Bayley  J.,  p.  554,  and  Best  J.,  p. 
55  7.]    The  fresh  use  of  a  known  principle,  with  no  variety 
in  the  mode  of  applying  it,  is  not  the  subject-matter  of 
a  patent ;  Lash  v.  Hague  (b)^  per  Lord  Abinger;  Carpenter 
V.    sSmiih  (c),  per  Lord  Abinger ;  The  Queen  v.  Cutler  (rf), 
pei-  Lord  Denman;  Brook  v.  Aston  (e),  per  Coleridge  J. ; 
T'^e  Patent  Bottle  Envelope    Company  v.  Seymer  {f). 
Tlkc  new  object  proposed  in  fflld^s  specification  is  at 
least  80  analogous  to  the  old  mode  of  fishing  as  to  vitiate 
ttie  patent.     [Cockbum  C.  J,    Would  it  occur  to  a  man 
■eeing  this  contrivance  applied  to  timbers  placed  verti- 
cally or  horizontally  beside  one  another,  that  it  might  be 
applied  to  timbers  brought  end  to  end  longitudinaUy  ?] 
In  fFatfs  patent — BouUon  v.  Bull(g),  and  Homblower  v. 
^^mltati  (A)— there  was  not  mere  adaptation  of  the  con- 
Qenser  from  a  distillery  apparatus  to  a  steam  engine; 
*®  patent  was  supported  on  the  ground  that  it  was 
^'^^  a  new  combination  and  a  new  mode  of  doing  the 
fting.    Eyre  C.  J.  said,  2  H.  Bl  496,  497  :  ''  The  sub- 
^^ce  of  the  invention  is  a  discovery,  that  the  condensing 
^^  steam  out  of  the  cylinder,  the  protecting  the  cylinder 
^^^  the  external  air,  and  keeping  it  hot  to  the  degree 
%team-heat  will  lessen   the  consumption  of  steam. 
*^ia  is  no  abstract  principle,  it  is  in  its  very  statement 

(fl)  AB.^A.  541.  (A)  1  Webst  Pat.  Ca.  202.  20G,  207. 

f^e)  1  Wd>st.  Pat,  Oi.  630.  534 ;  9  ilf.  #  fF.  300. 
^(0  3  a  #  K,  215. 228;  Macr.  Pat.  Ca.  124.  133,  134. 
^e)  8  JS:.  #  J5.  478;  affirmed  on  appeal,  5  Jur.  N.  S.  1025. 
^bC.B.  N.  8.  1G4.  (^)  2  H.  BL  403. 

<A)  8  T.  R.  95. 
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clothed  with  practical  application.     It  points  ov 
to  be  done,  in  order  to  lessen  the  consumption  oi 
In  Cook  V.  Pearce  {a)  this  point  did  not  arise. 
ton  V.  Vaucher  (b)  there  was  a  new  result. 

Secondly,  it  was  misdirection  to  tell  the  jury 
use  of  channelled  iron  for  fishing  the  joint  in  the 
Bridge,  would  not  invalidate  the  patent  if  it  i 
dental,  and  did  not  enter  into  the  mind  of  the  pen 
the  channelled  iron  at  the  time.  It  is  not  neces 
the  person  who  first  used  channelled  iron  should 
of  its  advantages,  or  that  he  should  have  used 
purposes  specified  in  WiltV^  patent.  An  unin 
prior  user  is  sufficient  to  invalidate  a  patent  w 
meaning  of  stat.  21  Jac.  1.  c.  3.  s.  6.  [Blackbun 
there  be  any  user  of  a  manufacture  in  the  prope 
the  term  where  the  person  using  it  is  not  aware  tl 
the  particular  result  ?  Cockbum  C.  J.  And  ^ 
user  is  not  for  the  same  purpose  ?]  The  discovi 
advantage  of  doing  the  thing  is  not  the  subject  of 
In  Tetley  v.  Easton  (c),  which  was  the  case  of  tl 
fugal  pump,  Cresswell  J.,  in  delivering  the  jud 
the  Court,  said :  "  It  may  be  true  that  the  plai 

explained  the  full  benefit  obtained :  bu 

covery  that  a  particular  advantage  was  obtainc 
use  of  a  wheel  known  before,  in  a  manner  know 
cannot  be  called  an  invention  or  application  to 
patenf  If  a  person  accidcntly  makes  a  ma 
the  advantages  of  which  he  is  wholly  ignorant 
person  could  not  afterwards  take  out  a  patent 
machine ;  the  first  person  is  the  inventor  of  the 

(a)  8  Q.  B,  1044.  (/>)  6  Exck 

(c)  2  C.  B,  N,  S.  700.  739. 
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as  far  as  regards  the  user  of  it,  so  as  to  defeat  another 

patent.     In  Carpenter  v.  Smith  (a)  no  one  could  look 

into  the  lock  so  as  to  see  how  it  was  made.     User  of 

an  invention  must  be  tested,  not  by  the  knowledge  of  the 

party  using  it,  but  by  the  eflfect  produced  upon  the  minds 

of  tLe  persons  seeing  it.     If  a  skilled  person  seeing  the 

cbaimelled  iron  at  the  Hackmy  Bridge,  would  say  that  it 

was  a  fish,  then  there  was  a  user  sufficient  to  invalidate 

W7&f8  patent     [CbcAJMm  C.  J.     There  is  no  evidence 

whatever  that  any  person  had  so  recognised  it.]     The 

question  is  not  whether  the  user  was  in  a  place  in  which 

the  public  were  Ukely  to  see  it,  but  whether  the  manu- 

fecture  had  been  used  as  such,  and  not  merely  by  way  of 

experiment. 

CocKBUBN  C.  J.  I  am  of  opinion  that  this  rule  ought 
to  be  discharged. 

The  first  point  is,  whether  fFiWs  invention,  as  patented, 
can,  in  point  of  law,  reference  being  had  to  the  facts, 
constitate  a  good  subject-matter  of  a  patent.  It  appears 
to  me  that  Wild  was  entitled  to  take  out  a  patent  for  his 
invention.  It  is  true  that  the  use  of  grooved  plates 
of  iron  with  bolts  with  heads  and  screws,  the  heads  of 
^^  bolts  being  fixed  in  the  groove,  had  previously  been 
applied  to  the  purpose  of  connecting  and  fastening 
^nibers  placed  vertically  upon  one  another,  or  placed 
"^rizontaUy  side  by  side.  Wild,  however,  proposed  to 
*PPly  the  contrivance  to  what  is  caUed  fishing,  that  is, 
^®  &8tening  timbers  placed  together  in  a  wholly  differ- 
^^^  and  new  position,  viz.,  longitudinally,  end  to  end,  in 
Contact  with  each  other.  It  was  admitted  by  the  de- 
^^dants,  and  after  the  findings  of  the  jury  it  would  be 

(a)  9  M.  i'  W.  300;  1  Wehsi.  Pat,  Ca.  rw. 
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assumed^  that  the  application  of  this  mechanical 
trivance  to  that  purpose  was  useftil.    Now^  although  tlmi^ 
authorities  establish  the  proposition  that  the  same  mean.  -- 
apparatus  or  mechanical  contrivance  cannot  be  appli^a 
to  the  same  purpose^  or  to  purposes  so  nearly  cognate  airrr: 
similar  as  that  the  application  of  it  in  the  one  case  nat^^^ 
rally  leads  to  application  of  it  when  required  in  some  oth^^ 
stilly  the  question  in  every  case  is  one  of  degree  whetls^^ir 
the  amount  of  afiinity  or  similarity  which  exists  betw^i^) 
the  two  purposes  is  such  that  they  are  substantially  %£e 
same;   and  that  determines  whether  the  inventioa  is 
sufficiently  meritorious  to  be  deserving  of  a  patent    in 
this  case^  I  think  the  purpose  for  which  these  things  had 
been  used  is  sufficiently  distinct  to  warrant  us  in  hold- 
ing that  fVUd*s  invention  may  be  the  subject  of  a  patent, 
and  it  is  unnecessary^  in  so  holdings  to  infringe  upoH- 
any  of  the  authorities  which  lay  down  the  proposition  J^ 
have  stated. 

The  second  point  is  whether,  by  the  previous  user  o^ 
this  mechanical  contrivance,  there  has  been  an  anticipt* 
tion  of  fVild's  invention,  which  prevents  him  from  sus- 
taining his  patent.     The  facts  are  very  simple.     The 
channelled  iron  with  bolts  having  been  used  for  the  pur- 
pose of  fastening  timbers  placed  vertically  upon  each 
other  in  various  railway  bridges,  by  the  late  eminent 
engineer,  Mr.  Brunei,  it  happened  that  on  one  of  the 
bridges  there  was  a  scarf-goint  which  it  became  neces* 
sary  to  fish ;  and,  having  a  channelled  or  grooved  iron 
running  longitudinally  the  whole  length  of  the  bridge, 
for  the  purpose  of  supporting  its  flooring  he  used  that 
as  one  of  the  plates  whereby  to  fish  the  scarf-joint, 
but  without  requiring  in  that  particular  place  those 
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thingB  which  are  the  essential  purposes  for  which  Wild 
used  his  invention; — that  is  to  say^  the  strengthening  of 
the  iron  of  the  plate^  and  the  fixing  of  the  bolts  by 
making  the  heads  firm  in  the  groove,  so  as  to  prevent 
ihem  from  turning.   He  used  the  channelled  iron  simply 
l)ecaase  it  was  there^  just  as  he  would  have  used  a  flat  sur- 
face of  iron  if  the  tJfiier  had  not  been  there,  without  any 
reference  to,  or  any  knowledge  of,  the  purposes  for  which 
J^itf  s  invention  was  patented, — in  total  ignorance  (so  far 
as  we  are  informed),  as  regards  the  fishing  of  rails  on  rail- 

I^ys,  of  the  results  claimed  ty  Wild.  On  this  part  of  the 
case  the  question  is,  whether  the  accidental  use  of  a  piece 
<^  machinery,  (forming  part  or  the  whole  of  a  mechanical 
contrivance,  which  may  be  applied  afterwards  to  some 
'ilterior  purpose,)  without  any  intention  of  producing  the 
I'C'Scilt,  is  such  a  user  of  the  invention  as  prevents  a 
patent  from  being  taken  out  by  another  person;  and  this 
tiums  upon  what  is  the  meaning  of  the  language  in  the 
Sta^tute  of  Monopolies,  21  Jac,  1.  c.  3.  s.  6.,  that  letters 
patent  may  be  granted  for  '*  the  sole  working  or  making 
of  any  new  manufactures^'  "  which  others  at  the  time  of 
maldng  such  letters  patent  and  grants  shall  not  use.^' 
Clearly  the  statute  means  what  others  have  invented 
Mia  :aed  knowingly  for  the  same  purpose  for  which  the 
Person  who  afterwards  comes  forward  as  the  inventor, 
^^d  obtains  a  patent,  intends  to  use  it.  I  go  the  length 
®^  saying,  that  even  if  this  had  been  done  upon  a  rail- 
^*y>  it  would  not  have  prevented  a  subsequent  patent 
^^tn  being  taken  out.  Suppose  that  when  railway  fishes 
^^■^  made,  not  of  grooved  but  of  flat  iron  (as  they  were 
oeiOi>i5  WtlcPs  patent),  a  person  employed  in  fishing  the 
*^^  of  a  long  extended  line  of  railway  finding  a  piece 

^^^1.   II.  P  B.    &   8. 
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of  grooved  iron,  had  by  accident  taken  it  np  and  used  it 
in  one  part  of  the  railway  instead  of  a  piece  of  flat  iron, 
without  any  intention  of  producing  those   additional 
advantages  which  result  from  the  application  of  Wili^ 
invention,  or  any  thought  of  the  advantages  which  sack 
an  application  would  produce,  but  still  producing  them ; 
I  cannot  think  that  it  would  be  the  true  constmctioii 
of  the  statute,  and  certainly  it  would  be  an  impolitic  and 
inconvenient  construction,  to  say  that  a  man  who  after- 
wards bon&  fide  invented  and  discovered  that  the  appli- 
cation of  channelled   iron  for  the  holding  of  bolts  for 
fishing  railways  would  be  attended  with  most  beneficial 
results  should  be  prevented  &om  patenting  his  invention. 
Therefore,  upon  both  the  grounds,  the  rule  must  be 
discharged. 


Hill  J.  I  am  of  the  same  opinion*  Two  questions 
have  been  discussed.  First,  whether  the  invention  of  the 
patentee  is  lawfully  the  subject-matter  of  a  patent,  and, 
secondly,  whether  the  patent  is  invalidated  by  reason  of 
an  alleged  prior  use  of  the  invention. 

First  The  patent  is  ''for  improvements  of  fishes  and 
fish-joints  for  connecting  the  rails  of  railways.^'  It  is 
admitted,  and  has  been  in  efiect  foimd  by  the  jury,  that  : 
the  invention  produces  a  decidedly  beneficial  result,  and  ^ 
is  useful.  But  it  is  said  that  the  application  of  the  com-^ 
bination  of  grooved  iron  and  bolts  with  heads  to  fish-jointstf 
for  connecting  the  rails  of  railways,  is  not  lawfully  the^ 
subject-matter  of  a  patent,  because  such  a  combination  ^ 
has  been  used  in  joining  timbers  together  in  some  caseSfK. 
although  it  has  never  been  applied  to  joints  of  raili^ 
which  meet  end  to  end  flush,  nor  to  joints  of  timberpr' 
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which  meet  in  a  similar  way ;  although  such  application 
would  be  both  beneficial  to  the  public  and  advantageous 
to  persons  desiring  so  to  join  rails. 

If  it  is  borne  in  mind  that  these  fish-joints^  or  such  a 
combination  for  joints  which  meet  end  to  end,  or  any 
dmilar  joints^  have  not  been  used  before,  it  will  be  found 
that  the  cases  uphold  this  as  a  good  subject-matter  for  a 
patent     Lord  Eldan,  in  Hill  v.  Thompson  (a),  says  dis- 
tinctly^ "There  may  be  a  valid  patent  for  a  new  combi- 
nation of  materials  previously  in  use  for  the  same  purpose, 
or  for  a  new  method  of  applying  such  materials."    Abbott 
C  J.,  in  7%tf  Kinff  v.  IVheeler  (ft),  speaking  of  what  a 
patent  may  extend  to^  says:  "It  may  perhaps  extend 
^Lso  to  a  new  process  to  be  carried  on  bv  known  imple- 
nients^  or  elements^  acting  upon  known  substances,  and 
'ftsltimately  producing  some  other  known  substance,  but 
^producing  it  in  a  cheaper  or  more  expeditious  manner, 
C3r  of  a  better  or  more  useful  kind."     In  Brunton  v. 
^.Sawkei  {c),  which  was  strongly  relied  on  by  Mr.  BoviU, 
^^bboti  C.  J.  uses  this  language  in  speaking  of  the  anchor, 
^^  Formerly  three  pieces  were  united  together ;  the  plain- 
"fciff  only  unites  two ;  and,  if  the  union  of  those  two  had 
T^een  effected  in  a  mode  unknown  before,  as  applied 
S,^  any    degree   to    similar  purposes,   I   should  have 
"bought  it  a  good  ground  for  a  patent."     In  Crane  v. 
-^ice  {d)y  which  has  never  been  questioned  as  to  this 
I^art  of  the  judgment,  Tindal  C.  J.  says,  "  There  are 
^^merous  instances  of  patents  which  have  been  granted 
^^I^ere  the  invention  consisted  in  no  more  than  the  use 
^^    thing$  already  known,  the  acting  with  them  in  a 
^^^^^nner  already  known^  the  producing  effects  already 


C«)  1  Web^,  Pat,  Cos.  235.  237. 
<J)  \B.iA.  641.  550. 


{h)  2B.4'A.  345.  350. 
(d)  4  Man,  #  Gr,  580.  603. 
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known,  but  producing  those  effecti  so  as  to  be  more 
economically  or  beneficially  enjoyed  by  the  public.  It 
will  be  sufficient  to  refer  to  a  few  instances  •"  and  then 
he  mentions  several,  which  it  is  unnecessary  for  me  to 
read.  Therefore,  upon  the  view  of  the  facts  which  have 
been  so  fully  stated  by  ray  Lord,  the  authorities  bear  out 
the  proposition  that  this  is  lawfully  the  subject-matter 
of  a  patent. 

Upon  the  second  question,  whether  the  patent  is  in- 
validated by  reason  of  the  alleged  prior  use,  the  Lord 
Chief  Justice  has  stated  the  facts  so  fully  that  it  is  not 
necessary  for  me  to  refer  to  them.  I  entirely  subscribe 
to  the  reasons  which  my  Lord  has  given;  and  I  am 
prepared  to  apply  the  test  which  I  suggested  during  the 
argument  of  Mr.  Knowles, — whether,  if  this  patent  were 
upheld,  it  would  interfere  with  or  prevent  the  parties, 
who  are  alleged  to  have  used  the  subject-matter  of  the 
invention  before,  from  continuing  to  enjoy  that  which 
they  say  was  a  prior  use  of  it.  The  present  patent  would 
not  interfere  with  or  prevent  them  in  the  slightest 
degree ;  and  that  is  really  a  good  test  to  try  whether 
what  they  did  is  or  is  not  a  user  of  that  which  is  the 
subject-matter  of  the  patent  now  set  up. 

I  am  therefore  of  opinion,  on  both  grounds,  that  the 
rule  must  be  discharged. 


Blackburn  J.    I  am  of  the  same  opinion.     The  first 
question  is  whether  that  part  of  the  specification  which, 
upon  the  evidence,  was  new,  is  or  is  not  in  itself  the 
subject  of  a  patent,  so  as  to  make  the  invention  which   - 
the  plaintifiB  now  claim  a  new  invention  at  the  time  ^ 
Wild  took  out  his  patent.     Wild  claimed,  amongst  other  "^ 
things,  "firstly,  the  constructing  fishes  for  connecting^ 
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fte  rails  of  railways  with  a  groove  adapted  for  receiving 

^^e  heads  of  the  bolts  or  rivets  employed  for  securing 

such  fishes/'  and  that  claim  is  in  a  patent  which  is 

taken  out  for  "improvements  in  fishes  and  fish-joints 

for  connecting  the   rails  of  railways/'     The   question 

which  I  understand  the  Lord  Chief  Justice  left  to  the 

jury  was,  whether  the  use  of  the  grooved  fish,  for  the 

double  purpose  of  holding  the  bolt-heads  fast  and  giving 

additional  strength  to  the  metal,  was  new  at  the  date  of 

^licTs  patent  ?     And  for  determining  that,  subordinate 

questions  were  left  to  them,  upon  which  they  found  in 

substance,  first,  that  the  use   of  grooved  iron  in  the 

^^teiiing  of  beams,  for  the  double  purpose  contemplated 

"y     ^FihTs  patent,  was  known  before  the  date  of  his 

pjitetit ;  but   that  the  fastening  of  the   timber  in  the 

"ridges  constructed  by  Mr.  Brunei,  being  the  instances 

^^  ^ser  referred  to,  was  not  fishing.     I  understand  the 

^^ea.Tiiug  of  that  answer  of  the  jury  to  be — that  the 

^^veution,  as  applied  to  the  fishing  of  rails  on  railways, 

^tich  was  all  that  Wild  claimed,  was  new,  and  was  useful 

^^  applied  to  that  purpose,  unless  the  fact  that  a  similar 

S^^X^ved  iron  had  been  used  for  fishing  the  beams  of 

^'iclges,  in  the  way  described,  did,  as  a  matter  of  law, 

P'^event  their  saying  that  it  was  new. 

Taking  that  view  of  the  matter,  it  seems  to  me  that 
^^    question  is  one  of  degree.     It  is  now  well   esta- 
blished that  a  patent  for  a  new  combination  of  old  things 
^    good  if  the  result  be   beneficial.     It  is   also   well 
^^^^^.blished  that  the  application  of  an  old  principle  to 
^*^5^t  is  practically  the  same  object;  as  in  the  examples 
**^inarily  given  of  scissors,  which  were  first  invented 
cutting  cloth,  and  afterwards  used  for  cutting  silk ; 
1  spoon,  used  for  eating  soup,  and  afterwards  used  for 
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eating  peas  (a),  in  which  it  is  plain  that  there  is  no  new 
invention^  is  not  a  matter  for  which  a  patent  can  be 
taken  out.  Between  these  two  extremes — between  the 
simple  case  of  the  scissors  and  the  case  in  which  there 
is  a  combination  of  old  matters  brought  together  so  as 
to  make  a  most  complicated  machine,  as  that  in  Litter 
V.  Leather  (b),  and  that  in  Potter  v.  Parr  (c)  (not  re- 
ported), it  is  difficult  to  draw  the  line,  and  say  where 
the  invention  commences.  The  real  principle  is  laid 
down,  by  Lord  Tenterden,  in  Brunton  v.  Hawke$  (rf), 
where  I  understand  him  to  say,  that  it  is  a  question  as 
to  the  degree  to  which  the  thing  has  been  done  in  a 
mode  known  before,  as  applied  to  a  similar  purpose. 
Lord  Tenterden  was  speaking  of  the  application  to 
anchors  of  a  mode  of  putting  on  the  head,  which  had 
been  used  as  applicable  to  a  variety  of  things ;  and  in 
his  opinion  the  matter  for  which  the  patent  was  taken 
out  was  not  new,  for  it  had  been  done  in  a  mode  that 

was  known  before  as  applied  to  a  similar  purpose.   I  am 

not  sure  whether  the  matter  is  a  question  for  the  jury,  o^ 
for  the  Court.  But  if  it  be  a  question  of  fact,  the  jury  hav^= 
found  for  the  plaintiffs,  because  they  find  that  this  was  ^m 
new  and  useful  invention  as  applied  to  railways,  unless  th^ 
applicatiou  of  it  to  the  timbers  of  a  bridge,  in  a  mann^  "- 
that  was  not  fishing,  was  such  as  in  point  of  law  t — 
deprive  the  invention  of  novelty.  If  it  be  a  question  czz. 
law  for  the  Court, — which  I  am  inclined  to  think  it  — 
not, — I  have  come  to  the  conclusion,  that  this  is  not  suc^= 
a  similar  purpose  as  to  deprive  the  patent  of  novelty. 

{a)  Tliese  were  the  illustrations  used  hj  Lord  Abinger  in  Lask  v.  Hag      " 
1  Wehst,  Pat.  Ca.  202.  208. 
(A)  8  E.  ^'  B,  10(M,  affirmed  on  appal,  Id.  1031. 
('•)  .See  thib  case,  pobt,  p.  210.  (d)  4  B.  cj-  A.  ^1 
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As  to  the  second  question^  the  jury  found  "  that  the 
listening  of  the  scarf-joint  of  the  longitudinal  beam  at 
the  Hackney  Bridge  was  a  fishing  of  that  joints  but  that 
the  use  of  the  channelled  iron  as  one  of  the  plates  of 
tim^  fish  arose  from  its  being  already  there  for  the  pur- 
pose of  fastening  the  beams  and  the  iron  together^  and 
wsi^s  not  adopted  by  Mr.  Brunei  with  reference  to  or  in 
coxxtemplation  of  the  special  advantages  in  fishii^  con- 
templated by  WMh  patent.''     Then  does  this  finding 
of   the  jury  shew  that  the  invention,  for  which  WiUT^ 
patent  was  taken  out,  was  in  public  ''  use''  within  the 
aaeaning  of  that  word  in  sect.  6  of  the  Statute  of  Mo- 
nopolies, 21  Jac,  1.  c.  3.,  which  avoids  a  patent  unless  it 
he  for  some  manufacture,  "  which  others  at  the  time  of 
n^aking  such  letters  patents  and  grants  shall  not  use." 
I  think  that  it  is  not.    A  man  cannot  be  said  to  «'  use"  a 
niauufacture  in  the  sense  in  which  the  word  must  be  under- 
®*^>od  in  this  statute,  and  as  it  would  ordinarily  be  under- 
•*<^,  when  accidentally,  and  without  any  knowledge  or 
^^eution,  he  produces  that  which,  if  it  were  knowingly 
**^^  intentionally  done,  and  for  the  purpose  of  trade,  would 
^  a  manufactiure.     That  construction  of  the  word  is 
^'-^Utenanced  in  Morgan  v.  Seaward  (a),  where  the  ques- 
^^  came  to  be,  whether  the  patent  was  avoided  by  the 
/^^king  of  one  of  the  machines  by  the  patentee  himself 
^   tliis  country,  for  the  purpose  of  sending  it  out  to 
^^^ce.     Parke  B.,  in  delivering  the  judgment  of  the 
^^i:rt,  seems  to  have  had  in  his  mind  throughout  the  idea 
^ifimg  the  machine  as  a  manufacture;  though  to  some 
^  ^^^nt  the  intention  with  which  and  the  mode  in  which 
^^  done  are  to  be  considered  together.     I  think  that, 
•^ing  the  finding  of  the  jury  altogether,  this  was  not 
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a  public  use  of  the  thing  as  a  manufacture,  but  merely 
an  accidental  stumbling  on  it ;  though  I  would  not  be 
understood  to  say  that  I  think  it  is  essential  to  the 
public  use  of  a  manufacture,  that  the  man  who  uses  it 
must  at  the  time  have  fall  knowledge  of  all  the  advan- 
tages which  will  arise  from  the  user.     I  can  imagine 
cases  in  which  he  might  use  the  thing  as  a  manufacturei 
when,  although  there  were  many  incidental  advantages 
of  which  he  was  not  aware,  still  his  so  using  it  might 
prevent  another  person  from  taking  out  a  patent  for 
those  incidental  advantages  afterwards.     That  question 
however  does  not  arise  here.     Upon  the  finding  of  the  < 
jury,  this  invention  of  fFild  has  not  been  use4  in  any-^ 
sense  which  can  be  called  a  use  of  it  as  a  manufacture. 


CocKBURN  C.  J.  My  brother  Cromptan,  who  has  gon^^ 
to  Chambers,  so  far  as  he  heard  the  argument,  agrees 
with  the  view  which  we  have  taken. 

Rule  dischai^ei^ 


-4^*730,1860. 


PoTTRB  against  Parr  and  otliera  (a). 

'PHE  declaration  contained  ono  count  for  the  infringement  of  a  pat< 

dated  21  st  December ^  1830,  for  "  certain  improTcments  in  gpii 
niachiner}-,"  and  a  second  count  for  the  infringement  of  a  patent^  < 
2r>th  il/oy,  1842,  for  "  certain  improyements  in  machineij  for  spinng"  - 
cotton,  flax,  and  other  fibrous  substances." 

The  defendant  pleaded,  among  other  pleas,  1st,  not  guilty ;  11th,  t^K= 
the  ullegod  invention  in  the  declaration  lastly  mentioned  was  not  a  i^ 
invention,  and  12th,  that  the  plaintiff  did  not  within  six  calendar  mon-  '^ 
cause  to  be  enrolled  an  instrtimcnt  in  writbg  particularly  describ-  '^ 
and  ascertaining  the  nature  of  the  alleged  invention  and  in  what  man..::^ 
the  same  was  to  bo  performed. 

Issucts  thereon. 

In  the  specification  of  the  patent  of  21st  December^  1836,  tlie  plaic==^ 
declared  liis  invention  to  consist  "  in  the  construction  and  arrangcmei^^^ 
certain  machinery  for  the  purpose  of  rendering  the  spinning  macC===^ 

\^a)  i<ee  ante.  p.  214,  note  (/•). 
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^ed  th«  mole,  as  well  as  the  preparation  machiue  known  by  the  name 
^  the  stretcher,  what  is  commonly  called  self-acting,  or  more  inde- 
pendent of  the  spinner  or  operative  who  attends  such  machine."  After 
describing,  by  reference  to  annexed  drawings,  the  manner  in  which  this 
WE8  to  be  performed  and  carried  into  effect,  he  proceeded,  "  Although  I 
1»J  no  claim  whatever  to  the  individual  or  separate  parts  of  which  the 
macbine  is  constructed,  or  any  of  t^e  well  known  arrangements  which 
are  common  to  ordinary  mules  and  machines  of  this  class,  yet  I  do  dis- 
tinctly claim  as  my  invention, 

"First,  the  spiral  drum  Z  and  the  hyperbolic  screw  2r,  and  [by]  which, 

in  conjunction  with  the  chain  wheel  and  chain,  I  effect  the  winding  or 

motion  as  already  described,    But  I  do  not  confine  myself  exclusively  to 

^o   hyperbolic  screw,  as  the  curve  may  be  varied  by  using  a  different 

fona.  of  spiral  drum ;  but  I  claim  the  application  of  a  symmetric  curve 

to  th^i  part  of  the  winding-on  motion  of  the  self-acting  mide.    And 

*ike^rise  I  claim  the  application  of  two  spirals,  as  shewn  at  figures  7 

•■^^  S,  at  each  end  of  the  dnmi,  in  whatever  way  or  manner  the  change 

*^om    jji0  spiral  figure  8  to  the  spiral  figure  7  may  be  effected;  and, 

'^^'^'iier,  as  the  motion  imparted  to  the  spindles  by  the  putting  up  of  the 

^•'^'i^ige  is  by  me,  in  my  present  arrangement,  made  to  assist  the  drum 

/^  ^i  iiding  on,  so,  on  the  other  hand,  if  the  spindles  are  made  to  revolve 

***  ^H.«  opposite  direction  to  that  given  by  the  drum,  the  spiral  throughout 

^^1  liave  to  be  made  proportionately  larger. 

**  ^Second,  I  claim  the  arrangement  for  taking  in  the  carriage  by  means 
^  revolving  arm  or  crank,  with  the  appendages,  already  described. 
**  Third,  I  claim  the  section  ?7«,  in  conjunction  with  a  varying  stop, 
S^lated  and  put  in  motion,  as  described,  for  .effecting  the  backiug-off 
""^^t-Xon. 

*  *  Pourth,  I  claim  the  general  arrangement  of  the  mule  head  stock  in  a 
*^'*pendicular  position,  as  set  forth  and  described  ;  and  likewise  the 
**'*'^jigement  for  putting  the  bevils  which  drive  the  drawing  rollers  in 
^**^  out  of  gear,  together  with  the  bevils  wliich  draw  out  the  carriage  by 
^^*ns  of  one  movement,  as  described ;  and  likewise  the  arrangement  for 
•^^"tting  down  and  lifting  up  the  faller  wire  by  means  of  the  cam  T,  as 
*^<>eady  described ;  and  likewise  the  arrangement  by  which  one  revolu- 
^^n  of  the  shaft  by  which  the  wheel  G  and  its  appendages  are  placed  to 
^^>rem  the  motions  of  the  self-acting  mule,  as  already  described." 

In  the  specification  of  the  patent  of  25th  A/ay,  1842,  the  plaintiff 
^^^lared  the  nature  of  his  invention  *'  to  consist  in  certain  various  im- 
^■^^ovements  or  arrangements  of  machineiy  to  be  appHed  to  the  spinning 
^^mchine  called  the  self-acting  mule,  for  which  I  obtained  an  English 
^^^^tent  bearing  date  the  21st  December^  1836."  After  describing  the 
^^^anner  in  which  these  improvements  were  to  be  constructed  and  appHed 
^  ^li  such  machines,  so  as  to  perform  or  carry  his  invention  into  effect  by 
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reference  to  annexed  drawings,  the  specification  pioeeeded,  "Hjaring 
now  described  my  Tarions  improTements,  together  with  Bome  parts  of 
my  former  specification,  for  the  purpose  of  inalring  the  applieatiim  of 
such  improTements  better  understood,  I  shall  proceed  to  eaiu&erato  what 
I  claim  as  my  present  inyention,  which  consists — 

"Firstly,  in  the  combination  of  machinery  by  which  I  effect  the  doaUa 
speed  required  in  fine  spinning,  as  set  forth  and  described. 

*'  Secondly,  the  mechanical  arrangement  commencing  with  the  thret 
wheel  B  *  and  ending  with  the  large  wheel  D  \  which  takes  in  the 
carriage  with  the  levers  and  catches,  by  which,  including  the  after  drafts 
I  effect  the  coming  out  of  the  carriage. 

"  Thirdly,  the  application  of  the  spiral  drag  pulley*,  by  which,  in  con- 
junction  with  the  crank  F\l  effect  the  bringing  in  of  the  carriage. 

"  Fourthly,  the  application  of  a  new  mechanical  movement  to  the  sdf- 
acting  mule,  for  preventing  snarles  in  the  yam  at  the  time  the  &Ucr 
wires  are  removed  for  the  commencement  of  the  succeeding  stretch,  by 
giving  a  small  rotation  to  the  spindle,  and  thus  taking  up  the  loose 
yam.  I  am  aware  that  the  same  olgect  may  be  obtainad  lij  ghring  1i» 
carriage  a  slight  outward  motion,  but  I  confine  myself  to  the  plan  of 
preventing  snarles  above  stated,  which  I  have  fully  set  forth  and  de- 
scribed, but  which  movement  may  be  variously  modified. 

**  Fifthly,  the  improved  winding-on  motion,  as  set  forth  in  sheet  2,  which, 
although  in  part  used  in  an  imperfect  form  before  the  date  of  this  patent, 
did  not  produce  a  correct  winding-on  until  I  constructed  the  improved 
curves,  as  represented  on  sheet  2,  and  which,  together  with  the  sectors' 
and  z  •,  and  spiral  z  ',  regulate  the  position  and  form  of  such  curves,  by 
which,  in  conjunction  with  the  parabolic  incline  seen  at  fig.  8, 1  produce  a 
perfect  result.  I  would  here  remark,  that  by  varying  the  curve  of  the 
incline,  a  corresponding  variation  must  be  made  of  the  curves,  as  seen  at 
figures  1  and  2,  sheet  2,  but  which  I  consider  to  be  only  a  modification 
of  my  present  arrangement. 

"  Sixthly,  I  claim  the  application  of  a  spring  for  the  purpose  of  increas- 
ing or  diminishing  the  tension  put  upon  the  yam  during  the  winding-on, 
as  seen  at  A'^  fig.  4,  sheet  1 ;  likewise  the  improved  form  of  the  lever  /^.^ 
which  is  necessary  when  the  spindles  are  much  inclined,  as  in  fine  i^nn— — 
uing ;   likewise  the  arrangement  of  the  grooved  break  paUey  B  \  u^ 
attached  underneath  the  carriage  for  restraining  its  impetus  whilst  goings 
in,  and  likewise  the  rest  for  the  incline  bowl,  as  represented  at  i?  >,  fig.  8^ 
sheet  2,  all  of  which  are  fully  set  forth  and  described  in  the  annexe^B 
sheets  and  drawings. 

"  And  lastly,  with  respect  to  the  general  airangemont  of  the  self-aetingS 
mule  headstock,  I  do  not  materially  vary  the  position  of  the  varioii^ff 
movements,  which  arrangement  I  claimed  in  my  former  specification 
but  I  have  to  remark  that,  in  order  to  increase  the  stability  of  the  ma — 
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chine,  it  is  neeesauy  to  place  the  rack  D  \  which  is  attached  underneath 
the  carnage^  and  the  wheel  D  i,  as  near  the  floor  as  possible ;  but  I  con- 
sider [this]  to  be  only  a  modification  of  my  former  arrangement,  and 
therefore  do  not  think  it  necessary  to  repeat  the  daim." 

On  the  trial,  before  Cockbum  C.  J.,  at  the  sittings  at  Guildhall  after 
Trinity  Term,  1859,  it  appeared  that  the  winding-on  motion  in  an 
imperfect  form,  referred  to  in  the  5th  clause  of  the  plaintiflTs  claim  of 
1842,  was  first  obtained  in  a  machine  constructed  by  him  in  1839,  which 
was  defective  as  it  did  not  keep  the  yam  sufficiently  tight  when  winding 
on  at  the  smallest  part  of  the  cop,  so  as  to  obviate  the  liability  of  the 
yams  to  snarl  or  twist  together.  A  verdict  was  given  for  the  plaintifiT, 
leave  being  reserved  to  move  to  enter  a  verdict  for  the  defendants  on 
the  idea  of  not  guilty,  and  on  the  11th  and  12th  pleas. 

AtkertoHy  in  Mickadmas  Term  following,  obtained  a  role  nisi  accord- 
hi^y  to  enter  the  verdict  for  the  defendants,  on  the  plea  of  not  guilty 
to  the  first  count,  on  the  ground  that  there  was  no  case  to  go  to  the  jury 
on  that  count:  and  also  on  the  11th  and  12th  pleas,  on  the  ground 
^  the  plaintifirs  claim  (5th),  in  the  specification  of  his  alleged  in- 
vention of  1842,  included  the  subject-matter  of  the  invention  described 
ud  claimed  in  the  letters  patent  of  1836,  and  also  included  the  (so  called) 
ifflpofect  machine  of  1839,  and  that  such  specification  of  1842  did  not 
'nfficfently  shew  what  was  claimed  as  the  invention  patented;  or  for 
*  ^^^  trial,  on  the  ground  of  the  verdict  being  against  the  evidence. 
■^  the  following  Easter  Term,  Apnl  26tb,  30th, 

^"^nJc  and  Hindmarch  shewed  cause:  citing  Harmary,  Playne  (11  East, 
J^O,  ^upe  V.  PraU  (1  Webst  Pat,  Ca.  144,  146,  j^rAlderson  B.),  Lister  v. 
P^^^(SK4'B.  1004,  1017,  affirmed  on  appeal  Id,  1031),  BomUr. 
^'^S^^f'orth  (7  E,  #  B,  725). 

^«  Solicitor  General  and  T.  Webster  (J.  A.  Russell  with  them  was 
Hot 

^^^lled  upon)  were  heard  in  support  of  the  rule. — They  cited  Heath 

'  ^^ttPMi,  in  the  Exchequer  Chamber  (12  C.  B.  522,  552  per  Alderson  B.), 

.  "  ^-  in  House  of  Lords  (16  C.  B.  713,  5  H.  L.  C,  505),  Seed  v.  Higgins, 

j^^  ^^chequer  Chamber  (8  E.  #  B.  Ill,  775,  per  Martin  B. ;  776,  per 

*^««  J. ;  777,  per  Bramwell  B.),  Thomas  v.  FoxweU  (6  Jur,,  N,  8.  271). 


^OcKBUiw  C.  J.  With  reference  to  the  patent  of  1842,  the  question 
^*'*^  entirely  on  the  construction  which  the  Court  ought  to  put  on  the 
"^^^^ification.  If  the  true  constraction  had  been  that  the  claim  of  the 
A^^^tiff  was  limited  to  the  improved  curves  as  the  means  of  obtaining 

^  i^nproved  winding-on  motion,  the  question  whether  there  had  been 
^^^fringement  of  that  part  of  the  specification  has  been  disposed  of  by 

^  jury,  who,  upon  a  confiict  of  evidence,  found,  as  they  had  a  right  to 
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do,  for  the  plaintiff.   But  looking  at  the  whole  of  the  spedfication,  ihm^ 
it  is  not  free  from  ambiguity,  and  might  be  bad  on  the  ground  that  it  is 
uncertain  what  is  claimed,  I  think  the  true  constmction  of  the  dth  eUue 
is,  that  the  radiating  apparatus  on  the  conical  drum,  as  shewn  in  sheet 2, 
is  a  substitution  for  the  conical  drum  in  the  patent  of  1836^  and  that  in 
1842  the  plaintiff  intended  to  patent  that  as  a  substantial  part  of  hit 
claim,  and  not  only  in  combination  with  the  improved  curres.    He  slid 
that  he  had  discovered  that  the  defects  which  prevented  the  full  derelop- 
ment  of  the  conical  drum  and  its  appendages  in  the  patent  of  1836  night 
be  cured  by  the  substitution  of  a  radiating  apparatus  in  connection  vith 
the  appendages;  that  he  had  made  that  radiating  apparatus  in  1839,  and 
that  it  did  not  work  satisfactorily ;  and  that  he  had  now  improved  it  bj 
substituting  for  one  portion  of  it  an  improved  system  of  curves ;  and  he 
contended  that  he  might  then  take  out  a  patent  for  the  radiating  appa- 
ratus, which  he  had  made  perfect  by  the  improved  curves.    In  that  he 
was  wrong,  for  he  had  already  made  known  to  the  world  the  principal 
part  of  the  machine ;  and  he  could  not  take  out  a  firesh  patent  for  a 
combination,  including  that  and  the  improvements,  without  expressly 
stating  that  the  patent  was  for  a  new  combination  only.    Therefore  the 
patent  of  1842  falls  to  the  ground  for  want  of  novelty,  and  the  verdict 
must  be  entered  for  the  defendant  on  the  11th  plea,  in  pursuance  of 
leave  reserved. 

As  to  the  patent  of  1836,  the  specification  claims  a  spiral  movement 
by  means  of  tlie  apparatus  therein  described — ^the  spiral  drum  and  chain 
aud  hyperbolic  screw,  which  last,  it  says,  may  be  varied.     For  that  ap- 
paratus the  plaiutiff,  in  the  patent  of  1842,  substitutes  an  entirely  new 
apparatus  in  express  terms.    I  think  the  two  are  perfectly  distinct ;  and, 
indeed,  it  hardly  lies  in  the  mouth  of  the  plaintiff  to  say  the  contiaiy, 
because  if  they  are  not  distinct,  and  consequently  substantially  new,  the 
patent  of  1842  would  be  bad,  as  patenting  an  old  invention.    The  plain- 
tiff has  sought  to  establish  an  infringement  of  the  patent  of  1842,  and 
contends  that  the  defendants*  machine  is  practically  the  same  as  his, 
effecting  the  same  result  by  the  substitution  of  mechanical  equivalents. 
But  the  defendants  cannot  have  infringed  both  patents,  because  the— 
apparatus  in  that  of  1836  and  the  apparatus  in  that  of  1842  are  distinct.^ 
Their  machine  is  an  infringement  of  the  patent  of  1842,  and  not  of  thee 
patent  of  1836,  aud  the  patent  of  1842  is  bad  for  the  reasons  already 
given. 


Ceompton  J.  As  to  the  patent  of  1842, 1  am  of  opinion  that  tii» 
defendants  are  entitled  to  the  verdict  on  the  issue  upon  the  plea  denying 
the  novelty.  I  think  the  plaintiff  claims  as  part  of  his  invention  wh 
is  not  new,  unless,  as  Mr.  Monk  contends,  the  claim  is  confined  to  1 
improved  cun^es ;  but,  if  that  had  been  so,  still  the  defendants  would  ha> 
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wwceeded,  because  the  whole  matter  was  left  to  the  jury  as  to  whether 
they  had  infiringed  any  part  of  it,  and  no  particular  question  was  made  of 
the  improred  curves ;  so  that  we  might  have  moulde^l  the  rule.  However, 
I  tHnk  the  plaintiff  claims  more  than  the  improved  curves.  In  the  first 
Mtttince,  he  declares  the  nature  of  his  invention  to  consist  in  various 
UQpiovements  in  the  spinning  machine,  for  which  he  obtained  a  patent 
in  1836;  and  I  cannot  go  so  far  as  to  construe  as  a  disclaimer  the  words 
in  daose  5,  *'  which,  although  in  part  used  in  an  improper  form  before." 
I  think  the  plaintiff  meant  to  daim  that  imperfect  machine,  except  so 
ftr  as  is  specified  in  the  patent  of  1836.  If  not,  the  specification  would 
be  entirely  ambiguous :  it  would  not  be  possible  to  say  how  much  he  did 
•nd  how  much  he  did  not  claim. 

The  other  question  depends  on  the  construction  of  the  patent  of  1836. 
Sesame  result  is  obtained  by  the  plaintiff's  and  by  the  defendants'  ma- 
chines, but  by  different  means.    The  plaintiff,  in  his  specification  of  1836, 
does  not  claim  any  particular  part  of  the  machine ;  he  does  not  confine 
^self  to  the  hyperbolic  screw ;  he  claims  the  spiral  drum,  the  hyperbolic 
*^'**'  ajid  the  chain  for  the  purpose  of  producing  the  winding-on  motion. 
The  onlj  doubt  in  my  mind  was  whether,  in  the  defendants'  machine, 
there  ^was  not  a  combination  of  mechanical  equivalents  substituted  for 
those  ia  theplaintifiP's  machine  for  producing  the  same  result.  But  I  think 
this  ea««  is  within  the  authority  of  Seed  v.  Higgins,  on  appeal  (8  E.  ^  B, 
771),  a^id  that  the  defendants'  plan  of  producing  the  varying  circumference 
i>  not    a  mechanical  equivalent.    The  same  result  is  worked  out  in  a 
*"^°^*it  way,  and  therefore  the  defendants  have  not  infringed  the  plain- 


tiff's 


Patent 


^"-^CKBiniN  J.    As  to  the  second  count,  the  question  is  whether,  upon 

™*  ®^dence  the  defendants  are  entitled  to  a  verdict  on  the  12th  plea.    I 

*^^^  that  they  are.    "We  must  look  at  what  the  plaintiff  claims ;  and  if 

^*'*  of  that  had  been  published  or  used  before  the  date  of  the  patent,  it 

,      '^ot  then  new,  and  it  is  immaterial  whether  it  had  been  invented 

"j^**^  by  the  plaintiff  himself  or  by  another  person,  and  whether  it  had 

r^**  patented  before  by  the  plaintiff  or  by  another  person.    The  speci- 

^^**oii  of  1842  claims  improvements  on  the  machine  of  1839,  and  there- 

tlie  second  patent  is  not  new. 

"*^*^t  brings  us  to  the  question  whether  the  machine  of  1 839  is  part  of  the 

^^'^^^  of  1842.    I  think  it  is  clear  that  the  specification  does  not  claim  the 

T^^^^Une  of  1836,  but  that  it  does  introduce  the  machine  of  1839 ;  because 

^^t  2  includes  a  great  deal  of  the  machine  of  1839,  and  what  follows 

^^"^^ot  be  considered  as  a  disclaimer.    Then  as  to  whether  on  the  plea  of 

^*'  ^nilty  there  is  evidence  of  infringement  of  the  patent  of  1836, 1  agree 

^^^  BramwellB.,  in  Seed  v.  Higgim,  on  appeal  (8  E.  ^  B.  771,  776).  that 

^  '^Qst  first  find,  as  a  point  of  law,  what  the  spocifieation  of  1836  claims. 
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and  then  examine  what  the  alleged  infringement  is.  That  pateiki 
more  difficult  to  understand  than  the  other:  but  thou^  I  haTO  J 
some  doubt,  I  think  the  plaintiff  does  not  claim  merely  the  li^t 
causing  the  surface  to  vary  in  any  way  (I  am  not  sure  whether  sud 
claim  would  be  good),  but  a  Tarying  speed  by  raiying  the  motioo  ] 
means  of  a  spiral  drum  and  a  screw  capable  of  some  variation.  I  fii 
nothing  claimed  except  the  doing  something  by  means  of  a  scrov  wi 
other  things.  Now  nothing  is  an  infringement  which  does  not  amoimt  * 
doing  the  same  thing  or  its  equivalent,  and  I  do  not  find  in  the  def«odaiit 
process  any  use  of  a  screw,  hyperbolic  or  otherwise ;  and  therefim  ti 
defendant  has  not  infringed  the  patent  of  1836. 

Ruleab8ohito(« 


(a)  The  arguments  and  judgments  in  this  and  the  principal  case  ha* 
been  partly  compiled  from  the  note  books  of  the  late  T,  F.  EBitt  K» 
and  Francis  Ellis,  Esq. 


IN  THE  EXCHEQUER  CHAMBER. 


1862. 

Monday, 
February  3d. 


Harwood  and  another,  executors  of  C.  H.  Wn- 
against  The  Great  Northern  Railway  Coi 
pany. 

For  head  note,  see  ante,  p.  194. 


n^HE  defendants  having  appealed  against  the  dx 
decision,  the  case  was  argued  before  Poilack  C. 
Channell  and   Wilde  B6.,   and    Williams,    WiOeM  t 
Byles  JJ.,  in  Trinity  Term,  June  13th,  14th,  1861. 


Bomll  (C.  E.  Pollock  and  Horace  Lloyd  with  him), 
the  defendants. — The  term  ''fishing"  is  derived  fir 
affiche,  and  was  originally  applied  to  splicing  a  mast  i 
a  spUnt,  and  thence  was  introduced  into  carpentry ; 
Tredgold  on  Carpentry,  [  Channell  B.  referred  to  Falcon 


XXV.   VICTORIA. 


223 


Marine  Dictionary,  by  Bumey  (a).]      [The   argument 
and  cases  cited  were  the  same  as  in  the  Court  below.] 

Gnme  {Hindmarch  and  T.  Webster  with  him),  for  the 
pbdntiffs. — First,  WUJt^  invention,  as  applied  to  fishes 
far  rails  of  railways,  contrasted  with  the  use  of  grooved 
ordiaimelled  iron  in  the  construction  of  bridges  where 
Here  is  no  scarf  or  joint,  is  the  subject  of  a  patent.  The 
manner  in  which,  and  the  purpose  for  which,  the  chan- 
nelled iron  was  used  in  the  timber  bridges  on  railways 
lere  different  ftora  those  in  Wiht^  patent.  In  the  timber 
bridges  the  channelled  iron  buckles  on  the  tranverse 
planks  which  support  the  flooring  to  the  main  beams,  and 
leasts  vertical  pressure ;  and  the  jury  found  that  in  those 
bridges  there  was  no  fishing.  {Pollock  C.  B.  Suppose 
die  JTuy  found  two  things  to  be  different,  and  it  appeared 
to  the  eye  and  mind  of  the  Court  that  they  were  the 
tune,  the  Court  would  be  bound  to  say  that  the  two 
tiongs  were  the  same,  and  that  there  was  no  invention ; 
nfliat  case  the  finding  of  the  jury  would  be  immaterial. 
Independently  of  the  finding  of  the  jury,  it  is  clear  that 
fbe  channelled  iron  in  those  bridges  had  nothing  to  do 
vith  fishing.]  In  WilcFs  patent  the  object  is  to  make 
fte  rails  like  one  continuous  piece  of  iron,  and  mainly 
toienst  lateral  as  well  as  vertical  pressure;  also,  by 
•ikmg  the  head  of  the  screws  square,  to  prevent  the 
Uta  fifom  unscrewing — ^thus  two  incidental  advantages 
«e  obtained  by  the  variations  in  Wtl€Ps  patent     There 

W  "futL'Front,  or  Paunch,  (JumeUe,  Fr.)  is  a  long  piece  of  oak  or  fir 
■'•^•Wftton  one  side  and  concave  on  the  other,  used  to  strengthen 
■•  lotv  naski  or  the  yards,  when  they  are  sprung,  or  have  received 
■■•  ^MM^  in  battle  or  in  tempestuous  weather,  &e.  to  effect  which 
%  «•  w«Il  seeitred  by  stout  rope,  called  woolding. " 
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is  no  case  in  which  a  patent  has  been  avoided  on  the 
ground  of  want  of  novelty  in  the  subject-matter  where 
there  has  been  a  material  modification  of  the  prior  use. 
In  Lo$h  V.  Hague  {a)  the  wheel  used  on  a  common  road 
was  patented  by  the  plaintiff  for  use  on  a  railway.     In 
Brtmton  v.  Hawkea  {b)  the  plaintiff  claimed  to  do,  with 
ships^  anchors  having  two  flukes^  what  had  been  done 
with  the  mushroom  and  the  adze  anchors.     In  Tetley  v. 
Eastern  {c),  which  was  a  very  complex  case,  the  wheel 
had  been  anticipated  in  a  previous  patent.   In  The  Patent 
Bottle  Envelope  Company  v.  Seymer  (rf)  a  well  known 
tool  was  applied  to   previously  untried   materials.   In 
The  Queen  v.  Cutler  (e)  the  tubes,  which  had  been  used 
before,  were  applied  in  a  known  manner  to  a  new  use. 
In  Brook  v.  Aston  {/)  the  identical  machine  was  applied 
in  the  old  manner  to  a  similar  or  analogous  material 
In  some  of  the  cases  in  which  the  patent  was  upheld,  as 
in  Craney.  Price  (y),  there  was  nothing  of  invention,  but 
a  better  and  cheaper  result  was  produced  by  the  use  of 
anthracite  coal  combined  with  a  hot  air  blast  in  smelting 
iron.   Tindal  C.  J.  said,  p.  602-603,  '^  We  are  of  opinion, 
that  if  the  result  produced  by  such  a  combination  is  ^ 
either  a  new  article,  or  a  better  article,  or  a  cheaper— = 
article  to  the  public  than  that  produced  before  by  thc^= 
old  method,   such  combination  is  an  invention  or  ^^ 
manufacture  intended  by  the  statute,  and   may  wel^l 
become  the  subject  of  a  patent.''     [Pollock  C.  B.    TL^^ 
decision  in  that  case  was  carped  at  at  the  time,  but  thrm 


(<?)  1  Webst.  Pat.  Ca.  2l02,  (h)  4  B.  4- A.  641. 

(c)  2  a  B.  N,  S.  706.  (rf)  5  C.  B.  N,  8. 164 

{€)  Sa4'K.  215.228 ;  Macr.  Pat.  Ca.  124. 
{/)  8  £L  ^  JB.  478;  affirmed  on  appeal,  5  Jur.  N.  S.  1025. 
(y)  4  Af.  #  Gr.  580. 
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ground  of  it  is  this,  that  nobody  could  by  possibility  tell        1862. 
''^liat  the  result  would  be  if  the  hot  air  blast  was  applied     Harwcod 
^  anthracite  coal^  which  had  never  been  used  before  in 
^melting  iron.   The  Court  considered  iron  produced  at  a 
^^  of  2/.  per  ton  a  different  substance  from  iron  pro- 
duced at  a  cost  of  4/.  per  ton.]    In  Hall  v.  Jarvis  {a)  the 
ps  flame,  for  singing  off  the  superfluous  fibres  of  lace^ 
pixxiaced  a  better  article  and  made  a  change  in  the  sub- 
ject-matter.   In  Newton  v.  Vducher  (6)  the  application  of 
tiie  lining  of  soft  metal  to  a  purpose  different  from  that  for 
^hich  it  had  been  first  patented  was  held  to  be  the  sub- 
ject-matter  of  a  patent.    [Pollock  C.  B.    The  patents  in 
thoiie  cases  were  for  improvements  in  machinery.]    There 
^  a  broad  distinction  between  discovery  and  invention : 
*  person  discovers  a  principle,  invention  is  the  new  appli« 
^^^^on  of  a  principle.     In  Hiffffs  v.  Goodwin  (c)  it  was 
*^^d  that,  the  purpose  for  which  the  chemical  agent  was 
***^  being  different,  there  was  no  infringement.    [Pollock 
^  fi.     In  that  case  the  defendant  had  no  purpose  in 
^*^Og  the  process  and  chemical  agent  specified  in  the 
plaintiff's  patent.    In  the  case  of  machinery  and  chemi- 
^^   results,  4  can  understand  the  difference  of  purpose 
*^Uig  material ;  but  a  chemical  product  discloses  nothing 
^   the  public]    The  Court  will  look  at  the  subject  of 
*^e  patent   Where  a  change  in  the  form  of  the  material 
^^  in  the  mode  of  operating  is  essential  for  obtaining  a 
^^^oessful  result,  there  is  invention, — consisting  in  the 
^"^^  adaptation  or  the  new  end  accomplished. 
Secondly,  the  accidental  user  of  the  fishing  by  Brunei, 
^^    "the  Hackney  Bridge,  does  not  avoid  Wi&Ts  patent, 
"^-^ough  the  thing  was  in  existence,  and  the  public  miglit 

(a)  1  Wehst.  Pat.  Co.  100,  and  409,  note  (f)- 

(b)  6  Exck,  850.  (c)  KB.i  E.  529. 

^OL.  II.  Q  B.    &   S. 
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have  seen  it^  there  was  no  public  use  of  it.  If  a  person, 
who  first  obtains  a  new  and  Taluable  result,  is  in  igno- 
rance of  that  result,  he  has  not  made  an  invention;  and 
does  not  prerent  another  person  who  discovers  the  same 
result  from  taking  out  a  patent ;  Minter  v.  Mower  (a),  per 
Lord  Denman  at  nisi  prius;  Hilh  v.  TheLcndanGaM  Ughi 
Company  (&).  Suppose  a  man  pours  three  liquids  into  a 
bottle  ^hich  produces  an  important  result,  but  it  is  not 
used,  that  does  not  disclose  the  invention  to  the  public^ 
[Pollock  C.  B.  The  principle  on  which  a  patent  in 
chemistry  may  be  attacked  or  supported  is  different  from 
that  on  which  a  patent  in  mechanics  may  be  attacked  or 
supported.  There  is  considerable  difficulty  in  getting 
any  clear  principle  in  any  one  branch  of  patent  law : 
the  only  subject  of  a  patent  mentioned  in  stat.  21  Jac.  L 
c.  3.  is  a  new  '^  manufacture,^'  and  probably  that  was  the 
only  subject-matter  originally  intended;  but  patents  are 
now  continually  taken  out  for  processes  and  machines. 
All  these  admit  of  different  considerations.  If  a  man 
has  made  an  article  by  machinery  or  by  chemical  pro- 
cess, and  has  issued  it  largely  as  an  article  of  commerce, 
he  coiQd  not  take  out  a  patent  for  it,  because  he  has 
published  the  invention ;  and,  if  so,  no  one  else  could.] 
It  depends  upon  the  degree  of  publication.  [He  cited 
Jones  V.  Pearce  (c).  Stead  v.  Anderson  (d),  Hamdcock  v. 
Sommervell  (e),  direction  of  Williams  J.  to  the  jury; 
Betts  V.  Menztes  (/)  and  Lister  v.  Leather  (g);   and 


(a)  1  Webst  Pit,  Ca,  138.  140;  8.  C.  in  banc,  6  ^1  #  £L  735. 

(b)  bK^N,  312.  (c)  1  Wtba.  Pat.  Co.  12i 
(d)  4  a  B,  806. 

(<)  Webster  on  Property  in  Designs,  69,  60. 

(/)  BE.^B.  923;  affirmed  in  Exch.  Ch.  I  E.  ^  K  1020;  rereraed 
in  H.  L.  31  L.  J.  Q.  B,  233. 
is)  BE.  4-  B.  1004. 
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ffilUams  J.  referred  to  the  American  case  cited  in 
IVebster  on  Property  in  Designs,  p.  63.  Further,  the 
bars  of  iron  placed  along  the  under  side  of  the  Hackney 
Bridge  would  not  suggest  the  improvement  in  fishing 
the  rails  of  railways  any  more  than  the  fishing  of  a 
mast  would  do. 
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C  E.  Polloek  {BoviU  absente),  was  heard  in  reply. — 
Brunei,  in  using  the  channelled  iron  for  the  joint  in  the 
Hackney  Bridge,  did  that  which  anybody  would  have 
done  under  the  same  circumstances.  [  Williams  J.  That 
18  a  question  of  &ct  fi^r  the  jury.  Channell  B.  It  is 
not  found  either  way,  whether  there  is  or  is  not  identity 
between  the  fishing  of  the  longitudinal  beams  by  Brunei 
in  the  Hackney  Bridge  and  WiUt^  invention.]  Tetley  v. 
JEoiton  (a)  shews  that  a  man  who  sees  a  further  result 
in  a  machine  which  was  not  in  the  mind  of  the  inventor, 
mnd  without  alteration  applies  it,  cannot  take  out  a 
patent  for  its  diMX)very.  [He  also  referred  to  the  finding 
of  the  jury  in  Minter  v.  Mower  (i).]  There  was  the 
same  thing  in  the  Hackney  Bridge  as  in  Wild?%  patent, 
and  the  objects  were  the  same  in  obtaining  strength  and 
fixity;  whether  the  strength  acquired  was  vertical  or 
lateral  cannot  make  a  material  difference. 

Cur.  adv.  wilt. 

WiLLSS  J.  {Feb.  8.)  delivered  the  judgment  of  the 
Court. 
This  was  an  action  upon  a  patent  "  for  improvements 


(a)  2C.AMS.706. 

(&)  1  W0l>a.  Pat,  Co,  13a  141.,  8.  C.  in  banc,  6  ^  #  £1  735. 
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in  fishes  and  fish  joints  for  connecting  the  rails  of 
'  railways." 

The  pleas  raised  the  question  whether  the  invention 
was  new^  and  whether  it  was  a  good  subject-matter  of  a 
patent. 

The  material  part  of  the  specification  was  as  follows. 
[His  Lordship  read  the  beginning  of  the  provisional 
specification^  ante^  p.  195 ;  and  the  daim  in  the  com- 
plete specification,  ante,  p.  197.] 

It  thus  appears  upon  the  face  of  the  specification  that 
there  was  nothing  new  in  the  joints  of  the  rails,  and 
nothing  new  in  the  process  of  fishing ;  and  that  the  only 
difference  between  the  known  method  and  that  ]>atented 
consisted  in  the  fishes  being  grooved^  so  as  to  hold  the 
heads  of  the  bolts  firmly,  and  to  require  a  less  quantify 
of  iron  in  their  construction. 

Now,  of  course,  if  the  application  of  grooves  in  pieces 
of  iron  used  for  the  purpose  of  holding  pieces  of  other 
materials  firmly  together,  with  a  view  to  the  saving  of 
materials  and  the  better  fixing  of  the  bolts  by  which  the 
necessary  solidity  was  obtained,  had  been  new, — ^which  it 
clearly  and  notoriously  was  not^ — this  would  have  been 
a  sufficient  subject-matter  of  a  patent  On  the  other 
hand,  if  the  application  of  such  grooves  in  pieces  of  iron 
so  used  had  previously  been  made  for  a  purpose  the  same 
as  or  analogous  to  that  for  which  the  patentee  applied 
isuch  grooves,  and  there  was  no  novelty  or  invention  in 
the  mode  of  applying  the  old  contrivance  to  the  new 
purpose,  such  application,  though  useful  and  made  by  the 
patentee  for  the  first  time,  in  this  particular  instanoe,^^ 
would  not  be  an  invention  for  which  a  patent  coulJ^H 
lawfully  be  granted,  or,  being  granted,  could  be  sustained  .^ 
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The  parts  of  the  evidence  material  to  be  considered 
are  stated  in  the  case  as  follows.     [His  Lordship  read  " 
the   evidence,  ante,  p.  199,  beginning,  ''It  was  also 
proved/'  and  pp.  200-201,  and  the  findings  of  the  jury 
in  pp.  201-202.] 

It  appears,  from  the  statements  of  the  case  above 
recited,  that  the  alleged  invention  claimed  by  H^t'ld  as 
his,  when  applied  to  the  pieces  of  iron  used  for  holding 
together  the  ends  of  rails  to  make  them  for  practical 
purposes  a  continuous  solid  body^  had  previously  been 
known  and  used  as  applied  to  pieces  of  iron  used  for 
holding  together  the  broad  sides  of  pieces  of  wood  placed 
yertically  upon  one  another^  to  make  them  for  practical 
purposes  a  continuous  solid  body.     In  each  case  the 
benefit  contemplated  and  effected  was  effected  by  means 
of  the  groove,  which  gave  lightness  with  strength  to  the 
binding  iron,  and  served  to  hold  the  heads  of  the  bolts 
Bteady  whilst  the  nuts  were  being  screwed  on  at  the 
other  end.    This  was  the  one  mechanical  contrivance 
used  in  each  case.     It  was  complete  in  itself  when  first 
invented;  and,  though  not  immediately  applied^  it  was 
immediately  applicable  to  all  forms  of  pieces  of  iron  used 
for  holding  together  other  materials  by  the  aid  of  bolts 
having  a  bearing  upon  the  pieces  of  iron.   It  required  no 
new  invention,  but  merely  an  application  of  the  mechanical 
contrivance  already  invented  and  used, — to  employ  it  upon 
several  strips  of  iron  instead  of  one  strip  of  iron,  to  hold 
together  iron  instead  of  wood,  materials  placed  together 
horizontally  instead  of  materials  placed  together  verti* 
cally,  solids  the  small  ends  of  which  are  in  contact  instead 
of  solids  the  broadsides  of  which  ai*e  in  contact,  rails 
instead  of  beams. 
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Indeed  it  further  appesn  from  the  foots  recited  that 
the  inTentkm  in  question  had  been  preyiously  applied  to 
pieces  of  iron  used  for  fishing  in  the  instance  of  the 
Hackney  Bridge. 

The  counsel  for  the  plaintiffs  endearcmred  to  get  rid 
of  the  effect  of  this  by  contending  that  Mr.  ^nmefmade 
use  of  the  grooved  iron  only  because  it  was  lying  at  the 
place,  and  other  iron  was  not  in  readiness^  and  that  in 
using  it  he  did  not  contemplate  the  **  special  advantagei^ 
in  fishing  contemplated  by  fPt&f  s  patent. 

Now  this  expression^  ''  special  advantages/'  is  a  vague 
one,  and  calculated  to  mislead  unless  its  true  meaning 
and  value  be  ascertained.  It  is  dear,  even  from  the 
specification,  that  such  special  advantages  do  not  include 
any  difference,  much  less  improvement,  in  the  grooves, 
or  in  the  mode  of  making  them  or  applying  them  to  the 
rails,  or  anything  other  than  the  application  of  grooves 
to  fishing  rails.  It  follows  that  the  statement,  that  Mr. 
Brunei  used  the  grooved  iron  for  fishing  without  reference 
to  the  *'  special  advantages^'  of  WtUC%  patent,  means 
nothing  more  than  that  he  did  not  know  of  or  rrfer  to 
the  use  to  which  the  grooved  iron  could  be  put  in  fishing 
rails.  It  stands  that  he  used  it  for  fishing,  and  it  is  not^ 
proved  or  suggested  that  he  was  ignorant  of  the  advan— — 
tages  in  point  of  strength  combined  with  lightness 
the  holding  of  the  heads  of  the  bolts  whilst  the  nul 
were  being  screwed  on.  Indeed  the  paragraph  imme-^ 
diately  following  the  description  of  the  bridge  states  th^^ 
contrary.  It  would  be  erroneous  to  describe  this  as  m^ 
case  in  which  the  person  who  used  the  contrivance 
ignorant  of  the  principle  and  of  its  beneficial  action  i 
the  particular  instance,  though  we  by  no  means 
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^liat  prior  use  of  an  invention  is  to  be  of  no  avail  because 
tlie  principle  upon  which  it  acts  was  either  unknown 
or  misapprehended. 

We  need  not  however  advert  further  to  the  considera- 
tions arising  out  of  the  use  of  the  grooved  iron  for 
^Ahing  in  the  Hackney  Bridge  ;  because  in  our  opinion^ 
4^uite  independent  of  the  use  at  that  bridge,  the  use  of 
grooves  in  pieces  of  iron  for  holding  materials  together 
t^y  means  of  bolts  and  nuts  had  been  given  to  the  world, 
-t^ogether  with  all  its  advantages,  before  the  date  of  Wild's 
patent ;  and  fFikPs  alleged  invention  was  a  mere  appli- 
4?Ati(m  of  that  old  contrivance,  in  the  old  way,  to  an 
juialogous  subject,  without  any  novelty  or  invention  in 
the  mode  of  applying  such  old  contrivance  to  the  new 
purpose.    And  an  application  such  as  this  does  not  make 
a  valid  subject-matter  for  a  patent.   See  Tetky  v.  Eastan, 
2  C7.B.N.S.706;  Brook  y.  Aston,  8 E. ^ B.  4^78 ;  S.  C. 
itt  error,  28  Law  Joum.  Q,  B.  175 ;  5  Jur.  N.  S.  1025. 

The  judgment  of  the  Ck>urt  below  to  the  contrary 
effect  must  therefore  be  reversed,  and  the  rule  must  be 
^OBolute  to  enter  a  verdict  for  the  defendant  upon  the 
Pl^aa  denying  the  novelty  of  the  invention  and  that  it 
^^^  the  subject-matter  of  a  patent. 

Judgment  reversed,  and  rule  absolute 
accordingly. 
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Weight  against  Wilkin. 


A  testatrix  bj  her  will,  after  giving  several  legacies,  some  of  wind 
were  legal  and  others  were  void  as  being  contrary  to  the  Mortmain  Ae) 
0  G.  2.  c.  36.,  proceeded  as  follows :  **  1  give,  devise  and  bequeath  to  1 
M.  W.  all  my  real  estates,  both  freehold  and  copyhold,  and  all  the  rendu 
of  my  personal  estate  and  effects,  to  hold  to  him  the  said  T.  M,  W^  h 
heirs,  executors,  administrators  and  assigns,  for  ever,  upon  this  exprei 
condition,  that  if  my  personal  estate  should  be  insufficient  for  the  puzpoa 
he  or  they  do  and  shall,  within  twelve  months  after  my  decease,  pay  ai 
discharge  all  and  every  the  legacies  hereinbefore  beaueathed.  And  I  £b 
confident  that  he  will  comply  with  my  wish,  it  being  my  particiiL 
desire  that  all  the  above  legacies  shall  be  paid.  And  I  do  hereby  chai) 
and  make  chargeable  all  my  said  real  and  personal  estate,  with  the  pa; 
ment  of*  the  aforesaid  legacies  and  bequests."  The  testatrix  nominati 
and  appointed  W.  8.  and  A.  C.  executors  and  trustees  of  her  will ;  ai 
the  will  contained  the  ordinaiy  clauses  for  the  protection  of  troatec 
There  were  codicils  of  subsequent  dates  which  did  not  varv  the  diapoi 
tion  in  the  wHl.  The  personal  estate  was  insufficient  for  the  payment 
the  legacies,  and  T.  M.  W.  did  not^  within  twelve  months  after  the  deoea 
of  the  testatrix,  pay  any  of  them.  Held,  by  this  Court  and  affirmed  \ 
the  Exchequer  Chamber,  that  the  words  **  upon  express  condition"  d 
not  create  a  condition  for  breach  of  which  the  heir  might  enter;  b 
created  a  trust  which  the  defendant^  taking  the  legal  estate,  would  : 
equity  be  bound  to  perform. 


T^HIS  was  an  action  of  ejectment  for  the  recoveiy  c 
a  farm  and  divers  lands  and  dwelling  houses :  bein 
the  freehold  and  copyhold  hereditaments  of  which  on 
Mary  Mann  died  seised. 

On  the  trial,  before  Cockbum  C.  J.,  at  the  Spring  Assize 
for  the  county  of  Norfolk,  in  1860,  the  heirship  of  tib 
plaintiff  to  Mary  Mann,  as  to  17  acres  (part  of  the  Ian 
mentioned  in  the  writ  of  ejectment)  was  admitted  by  tl 
defendant,  and,  as  to  the  residue  of  the  land,  the  questio 
of  pedigree  was  reserved  for  the  decision  of  the  leame 
Judge  in  the  event  of  the  plaintiff  having  a  verdic 
The  defendant  relied  on  the  due  execution  by  Mar 
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Waim  of  a  will  and  codicils  thereto.     The  will  bore  date       [i860.] 
15th  May,  1854^  and  was  as  follows :  ^Wkight 

*'  First  I  nominate  and  appoint  W.  Seppings  and  A.      wiJ^jj, 
Carter,  both    of  Kin^s    Lynn,  gentlemen^    executors 
and  trustees  of  this  my  will,  and  give  to  each  of  them, 
the  said  FT.  Seppings  and  A.  Carter,  the  sum  of  lOOi 
for  the  trouble  they  may  have  in  the  execution   of 
this  my  will  over  and  above  their  necessary  costs,  chaises 
and  expences.    And  I  direct  that  all  my  just  debts, 
funeral  and  testamentary  expences  shall  be  fully  paid 
^d  satisfied,  as  soon  as  conveniently  can  be  after  my 
decease,  out  of  my  personal  estate  and  effects.     And  it 
^  niy  urgent  request,  and  I  hereby  desire,  to  be  buried 
^  the  chapel  of  TUney  Saint  Lawrence,  in  the  county 
^^  Norfolk,  in  which  parish  my  dear  deceased  parents 
^<1  relatives  are  buried.     And   I  give  and  bequeath 
^itto  my  two  servants,  Jane  Burton  and  Sarah  Burton, 
***  nay  household  furniture  of  every  description  (save  and 
^^^ept  as  hereinafter  mentioned),  for  their  use  absolutely, 
^  l>e  divided  between  them ;  and  I  hereby  request  that  the 
'^d  ml.  Burton  and  S.  Burton  shall  reside  in  my  dwelling- 
**^Us€  for  three  months  next  after  my  decease  free  of  every 
^^P^nse ;  and  that  my  executors  will,  during  that  time, 
^^y  for  their  maintenance  and  support  and  all  rates  and 
^^^8  and  other  outgoings  on  account  of  my  said  dwel- 
^^e-house  out  of  my  personal  estate.     And  I  give  and 
^^9.Ueath  all  my  linen  and  wearing  apparel  of  every 
^^<iription  unto  3/.  Hemington,  of  King's  Lynn  aforesaid, 
^Pu^ter.     And  I  give  unto  the  Rev.  W.  Coukhcr  my 
^tch,  plate  and  trinkets.     And  I  give  and  bequeath 
^t^  the  said  fV.  Seppings  an  engraving,  framed  and 
^^'^^ed,  of  *  The  Deluge.^  And  I  give  and  bequeath  unto 
^y  young  friend  jF.  A.  Jarvis  two  engravings,  framed 
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[I860.]      <^d  glazed^  one  being  '  Belshazzar^s  Feast  *  and  the  other       '  ^' 
Wkioht""   *  ^^  ^^^^  9f  Babylon.^    And  I  give  and  bequeath  unto 
WiuLiH.      ^'  HemingUm  the  sum  of  200/.     And  I  give  and  be- 
queath unto  my  servant,  the  said  J.  Burton,  the  sum  of 
500/.,  and  to  my  other  servant,  the  said  8.  Bwioiif  the 
sum  of  200/.    And  I  give  to  my  said  executors  thesom 
of  10/.,  to  be  paid  to  and  divided  between  the  four  poor 
women  who  shall  at  my  decease  be  living  in  the  South 
Lynn  Almshouses,  called  Valinger$  Altnshouaei.     And 
I  give  and  bequeath  to  my  friend  Mr.  L.   W.  Janu 
the  sum  of  400il,  and  to  his  son,  Z.  W.  Jarm$,  the  like 
sum  of  400/.     I  give  and  bequeath  to  the 
at  the  time  being  of  the  Lynn  and  West  Norfolk  Ho9 — ^v- 
/nto/*the  sum  of  200il,  to  be  applied  towards  carrying  oi^^a 
the  charitable  designs  of  the  said  Institution.    And  ~         I 
give  and  bequeath  imto  the  vicar  and  chapelwaidens 
TUney  St.  Lawrence  aforesaid  the  sum  of  60/.,  to 
distributed  by  them  amongst  the  poor  belonging  to  ^^^    *fii 
parish  as  the  said  vicar  and  chapelwardens  shall  thi 
proper;   and   I  direct  my  said  executors  to  pay 
distribute  amongst  such  of  the  poor  as  they  may 
sider  objects  of  charity,  living  in  AU  Saint^s  Street      Jo 
South  Lynn  at  the  time  of  my  decease,  the  sum  of  50/. :  — > 
and  which  two  sums  of  50/.,  I  direct  shall  be  paid  witLaJfl 
three  months  after  my  decease.   And  I  give  and  beqnea  tft 
unto  the  said  vicar  and  chapelwardens  of  Tilney  ^SK 
Lawrence  for  the  time  being  aforesaid  the  further  sum 
of  800/.,  which  I  direct  them  to  invest  in  some  or  one 
of  the  public  stocks  or  funds  of  Great  Britain,  and  to 
apply  the  dividends  and  annual  produce  thereof  towards 
the  keeping  up  and  repairing  of  the  said  chapel  of  Tilmji 
St.  Lawrence  aforesaid  for  ever.     And  I  give  and  be- 
queath unto  the  Rev.  Mm.  Currie,  of  Tilney  aforesaid, 
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the  sum  of  19/.  19*.  And  I  give,  devise  and  bequeath  unto       [I860.] 
Thomas  Martin  H^iliin,  of  FumivaVs  Inn^  in  the  city  of      Wriqbt 
London,  gentleman,  all  my  real  estates,  both  fireehold 
and  copyhold,  in  Tilney  St.  Lawrence,  Tilney  All  Saints, 
t&d  elsewhere  in  Great  Britain,  and  all  the  residue  of 
&7  personal  estate  and  e£Fects,  to  hold  to  him  the  said 
71  31.  fFilkin,  his  heirs,  executors,  administrators  and 
tasigiis,  for  ever,  upon  this  express  condition,  that  if  my 
personal  estate  should  be  insufficient  for  the  purpose, 
that  he  or  they  do  and  shall,  within  twelve  months  after 
xny  decease,  pay  and  discharge  all  and  every  the  legacies 
berembefore  bequeathed.     And  I  feel  confident  that  he 
^will  comply  with  my  wish,  it  being  my  particular  desire 
tiiat  all  the  above  legacies  shall  be  paid.     And*  I  do 
l^ereby  charge  and  make  chargeable  all  my  said  real 
^^nd  personal  estate  with  the  payment  of  the  aforesaid 
^lereral  l^acies  and  bequests.     And  all  estates  vested  in 
xne  as  trustee  or  mortgagee  I  give  and  devise  unto  and 
%o  the  use  of  the  said  T.  M.  Wilkin,  his  heirs,  executors, 
mdministrators  and  assigns,  for  all  my  estate  and  interest 
tiierein.     And  I  declare  it  to  be  my  will  that  my  said 
trustees,  or  the  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  shall  be  answerable  and 
accountable  for  such  money  only  as  they  respectively 
shall  actually  receive  by  virtue  of  this  my  will;   and 
that  one  of  them  shall  not  be  answerable  or  accountable 
for  the  other  of  them,  but  each  for  his  own  acts  only : 
and  also  that  it  shall  and  may  be  lawftd  for  them,  or 
either  of  them,  by  and  out  of  the  moneys  which  shall 
oome  to  their  hands,  to  retain  to  and  reimburse  themselves 
respectively  all  such  reasonable  and  necessary  costs  and 
charges  which  they  or  either  of  them  shall  or  may  sus- 
tain, expend,  be  at,  or  be  put  unto,  in  or  about  the  exe- 


236  [MICHAELMAS  VACATION. 

[I860.]  cution  of  this  my  will.  And,  hereby  revokjng  allfonner 
Wbiqht  ^^  by  °^®  made,  I  do  declare  this  writiiig  to  be  and 
WiLKiM.      contain  my  last  will  and  testament.'' 

The  first  codicil  bore  date  Ist  November,  1854^  and  was 
as  follows :  *'  Whereas  I,  Mary  Mann,  of  South  Lynn,  M 
Saints,  in  the  borongh  of  Kin^e  Lynn,  in  the  county  of 
Norfolk,  spinster,  having  made  and  duly  executed  my  will, 
bearing  date  the  15th  day  of  May,  1854:  now  I  dedaie 
this  present  writing  to  be  a  codicil  to  my  said  will,  and  I 
direct  the  same  to  be  annexed  thereto  and  taken  as  part 
thereof.  And  whereas  I  have  by  my  said  will  given  ^ 
and  bequeathed  to  Z.  W,  Jarvis,  the  son  of  the  said  L.  ^^ 
W.  Jarvis,  the  sum  of  400/. :  now  also  I  revoke  the  said 
l^acy  so  given  to  the  said  L.  fV,  Jarvis.  And  whe 
I  have  by  my  said  will  given  and  bequeathed  unto  m^  ^v 
servant,  Jane  Burton,  the  sum  of  500L,  and  to  my  other ^^ser 
servant,  Sarah  Burton,  the  sum  of  200Z. :  now  I  hereb^^cuy 
ratify  and. confirm  the  said  several  l^ades;  and  ii^^cjn 
addition  thereto  I  give  and  bequeath  to  my  said  servanri.^^ 
the  said  J.  Burton,  the  further  sum  of  500/.,  and  to  iiim  ly 
said  servant,  S.  Burton,  the  further  sum  of  800/.  And  I 
ratify  and  confirm  my  said  will  in  every  respect^  exc 
where  the  same  is  hereby  revoked  and  altered  as 
said.'' 

The  second  codicil  was  as  follows:  "Whereas  Xj 
Mary  Mann,  of  South  Lynn,  All  Saints^  in  the  borou^l 
of  King^s  Lynn,  in  the  coimty  of  Norfolk^  spinster, 
having  duly  made  and  executed  my  wiU,  bearing  date 
the  15th  day  of  May,  1854;  and  whereas,  I  also 
duly  made  and  executed  a  codicil  to  my  said  will 
bearing  date  the  Ist  of  November,  1854 :  now,  I  declare 
this  present  writing  to  be  a  second  codicil  to  my  said 
will,  and  I  direct  the  same  to  be  annexed  to  my  said 
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will  and  taken  as  part  thereof.    And  whereas^  I  have      [I860.] 
by  my   said  will   and    codicil   respectively  given   and       WaiGHx"" 
bequeathed  to  my  servants  J.  Burton  and  S.  Burton,      y^ij^i^ 
certain  pecuniary  l^acies :  now  it  is  my  will,  and  I 
fcereby  expressly  direct,  that  the  said  legacies  so  given  to 
the  said  J.  Burton  and  S.  Burton  shall  be  paid  to  them 
respectively  free  of  all  legacy  duty,  and  without  any  other 
dedaction,  within  three  months  next  after  my  decease. 
And  whereas,  since  the  date  and  execution  of  my  said  will, 
X  have  purchased  a  freehold  estate  situate  in  Marshland 
Smeeth,  in  the  said  coimty  of  Norfolk,  and  which  is  now 
in  the  occupation  of  one  Mr.  Mason,  as  my  tenant: 
x&ow  I  give  and  devise  the  said  freehold  estate,  so  pur- 
oliased  by  me  as  aforesaid,  unto  T.  M.  Wilkin,  of  King's 
JCjynm  aforesaid,  gentleman,  his  heirs  and  assigns  for  ever. 
j%nd  I  ratify  and  confirm  my  said  will  in  every  respect, 
except  where  the  same  is  revoked  or  altered  by  my  said 
c^odicil  of  the  Ist  day  of  November,  1854,  and  I  also 
vntify  and  confirm  the  said  codicil  in  every  respecf 

The  defendant  was  called  as  a  witness,  and  deposed 
^ftliat,  on  the  20th  of  September,  the  testatrix  told  him  she 
liad  resolved  on  altering  l&er  will ;  she  produced  the  will 
in  a  sealed  envelope ;  he  opened  and  read  it.     And  she 
mlao  produced  a  paper  which  expressed  a  desire  to  Jarvis, 
junior,  to  convey  17  acres  of  land  to  the  vicar  and 
diapelwardens  of  Tilney  St.  Lawrence,  to  support  a  chapeL 
She  said  she  had  lost  all  confidence  in  Mr.  Jarvis :  that 
when  she  signed  the  paper  Mr.  Jarvis  wished  it  not  to 
be  kept  with  the  will :  and  she  was  now  determined,  in- 
stead of  giving  land  to  be  conveyed,  to  give  a  specific 
torn  of  money,  that  the  world  might  know  what  her  in* 
tentions  were  respecting  the  chapel :  he  told  her  that  the 
bequest  to  the  chapel  would  be  absolutely  void  :  she  said 
"Never  mind,  the  world  will  know  what  my  intention  was. 
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[I860.]  &iid  if  it  is  not  carried  out  it  won't  be  my  £Eiult '' :  he  flaid, 
Wright"  '* I  beKeve  the  only  way  efiectually  to  cany  out  your 
WiLKiK.  wishes  will  be  at  once  to  convey  the  property  and  enrol 
it  in  the  Court  of  Chancery  twelve  months  before  your 
decease '' :  she  objected  to  that  on  account  of  the  expense, 
and  of  the  possibility  of  its  being  thrown  away  in  case  of 
her  death  within  twelve  months.  She  had  told  him  that 
she  had  sold  land  to  raise  2500il  to  build  a  chapd  at 
TUney  St  Lawrence. 

On  cross-examination^  he  said^  I  was  well  aware  of  flu^s 
law  of  Mortmain^  but  I  knew  that  a  charge  might  bes 
made  on  personalty  for  charitable  l^acies.      I  toUl 
Miss  Mann  that  it  would  rest  with  my  conscienoiM 
to  discharge  the    legacies    to   the  hospital    and    th^. 
chapel.    I  told  her  the  clause  would  be  inoperative 
that  I  could  not  be  compelled  to  pay  it,  and  it  mn 
remain  entirely  within  my  conscience.     She 
her   strong  desire  these  legacies  might  be  paid. 
should  have  been  prepared  to  pay  them  on  the  28i 
June^  1857,  had  it  not  been  for  a  bill  in  Chancery  \ 
for  the  purpose  of  setting  aside  the  will.     She  did 
say  she  was  anxious  her  name  should  appear  as  a 
manent  donor  to  the  church, — the  clause  was  inserted 
that  the  world  might  be  aware  of  her  intention.    When 
I  suggested  the  deed  of  gift,  she  objected  on  account  el 
the  expense,  and  said  if  she  died  within  twelve  months  the 
expense  would  be  thrown  away.     I  don't  know  whetliff 
I  told  her  it  would  only  cost  lOi  or  127.    When  the  kit 
codicil  was  made,  it  was  from  her  drawing  my  attention 
to  the  date,  and  the  £Ekctthat  a  pai^of  the  land  hadbeea 
bought  since  the  date  of  the  will.     She  also  wished  tiie 
servants'  legacies  to  be  paid  within'three  months  of  her 
death.     I  had  no  understanding  with  her  that  I  should 
pay  the  legacies  to  the  church  and  hospital  out  of  the  land 


XXIV.   VICTORIA.]  239 

I  was  examined  on  a  former  trial ;   I  then  said,  that      [i860.] 
Miss  Mann  said  she  had  that  confidence  in  me  she  was 


Weight 


sore  I  should  do  it,  and  at  all  events  the  world  would      __  ▼• 
know  what  her  intention  was.     I  did  not  say  to  her  that 
I  should  be  under  no  legal  compulsion. 

None  of  the  legacies  bequeathed  by  the  said  Mary 
Mann  were  paid  within  the  periods  prescribed  by  the 
will  and  codicils  respectively,  and  her  personal  estate 
iras  insufficient  to  pay  and  discharge  any  of  them. 

A  previous  ejectment  between  the  parties  resulted  in 
judgment  for  the  defendant,  and  on  that  occasion  none 
of  the  points  now  urged  were  taken. 

A  verdict  was  found  for  the  defendant,  leave  being 
X'cserved  to  move  to  enter  the  verdict  for  the  plaintiff. 

In  Easier  Term, 

Parry  Serjt.   obtained  a  rule  accordingly,   on   the 
following  grounds.     First,  that  the  plaintiff  was  entitled 
%o  recover  for  non-performance  of  the  condition  for 
payment  of  the  legacies.      Second,  that  the  devise  to 
the  defendant  was  made  for  the  purpose  of  defeating 
the  statute  of  Mortmain,  9  G.  2.  c.  36.,  and  was  there- 
fore void.     Third,  that  the  defendant  ought  to  have 
informed  the  testatrix  that  the  charitable  legacies  ought 
to  be  expressly  chained  upon  the  personalty,  and  that 
she  could  have  given  land  to  Tilney  Church  to  the  amount 
of  50  acres  or  500/.  under  stat.  43  G.  3.  e.  108.,  and 
consequently  that  the  will  having  been  made  through 
his  n^ligence  and  misrepresentation,  the  devise  in  it  in 
hia  fiivour  could  not  take  effect 

In  Trinity  Vacation,  June  14th, 

O'MaUey^  Keane^  C.  Hall  and  Douglas  Brown  shewed 
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[I860.]  cause. — As  to  the  first  ground  of  the  rule^  constmii 
~  Wkight  *^®  ^^  according  to  the  intention  of  the  testatri 
WiLKiK.  *^®  direction  for  payment  of  the  legacies  operates 
a  charge  on  the  property^  and  not  as  a  conditi* 
defeating  the  estate  devised ;  Spalding  v.  Spaldbig  (< 
Bromfield  v.  Crowder  (i),  per  Mat^field  C.  J.  T 
expression  of  confidence  that  the  devisee  will  comi 
with  the  wish  of  the  testatrix  shews  that  this  is  a  tn 
and  not  a  condition^  and  the  direction  to  pay  the  l^ad 
within  twelve  months  after  the  death  of  the  testati 
renders  it  necessary  that  the  devisee  should  have  the  Iq 
estate.  In  Creckmere  v.  Patterson  (c)  a  devise  to 
that  she  should  pay  to  B,  a  certain  sum  of  money  at 
certain  day  was  construed  to  be  a  condition^  becau 
otherwise  27.  would  have  been  remediless.  5  Vin.  Abr.  I 
Conditions  I.  pL  2;  2  Bae.  Air.  Conditions  B.,  7th  ei 
p.  112;  3  Com.  Dig.  by  Hammond^  p.  90,  Condki 
A.  4.  are  to  the  same  effect;  but  it  is  said  by  Lo 
St.  Leonards,  1  Svgd.  on  Powers,  122,  7th  ed.;  IC 
pi.  15,  8th  ed.,  ^'What  by  the  old  law  was  deemed 
devise  upon  condition,  would  now,  perhaps,  in  almc 
every  case,  be  construed  a  deviefl  in  fee  upon  trust,  a 
by  this  construction,  instead  of  the  heir  taking  adva 
tage  of  the  condition  broken,  the  cestutque  trust  c 
compel  an  observance  of  the  trust  b]&  a  suit  in  equit] 
In  Coohe  V.  The  Stationers^  Company  {d)  the  testal 
gave  to  his  wife  the  residue  of  his  estate  on  oonditi 
that  all  the  legacies  were  paid  some  of  them  being  voi 
and  Sir  John  Leach  M.  B.  held  that  they  were  to  1 
considered  as  a  charge  upon  the  gift  to  the  wifi^  an 
therefore  she,  and  not  the  heir,  was  entitled  to  tl 

(a)  Cro.  Car,  185.  (A)  1  N.  B.  3ia  325. 

{c)  1  Leon.  174;  8.  C,  Criekmer't  Case,  Co,  Liti,236b. 
(d)  3aVy/.  #A:.262.2CG. 
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benefit  of  the  failure  of  those  l<^cies.     In  Hubhert  v.       [18G0.] 

Spencer  {a)  '*  C.  devised  a  manor  to  his  wife  for  30  years,       WrightT" 

for  and  to  the  intent  and  purpose,  that  his  wife  shall  pay       wilkin. 

30/.    yearly  during  the  term  to  A.  and   others;    and 

further  devises^  that  his  wife  should  be  bound  to  A.  and 

the  others  to  perform  the  will     This  was  held  to  be  no 

condition ;  for  to  what  purpose  should  his  wife  be  bound 

if  this  was  a  condition  ?     But  judgment  was  not  given 

because  the  parties  agreed.'*     [They  also  cited  Poor  v. 

Mial  (4).]     A  charge  of  real  estates  with  the  payment 

of  debts  creates   a  trust  to  mortgage  or  sell  for  the 

Payment  of  them ;  Ball  v.  Harris  (c),  Sudden's  Treatise 

tf  the  Law   of  Vendors  and  Purchasers^  543,  pi.    9, 

13ih   ed.,   and   cases    collected   in    I^ewia  on    Trusts, 

817,    4th   ed.:    and  a  charge   with  the   payment    of 

l^acies  must  have  the  same  effect.     It  is  clear  that 

^^^  testatrix  did  not  intend  to  die  intestate  or  that 

*he  property  should  go  to  the  heir.      Further,  if  this 

^  a   condition  at  all,  it  is  a  condition  subsequent; 

EduHirds  V.  Hammond  {d),  Doe  d.  Hunt  v.  Moore  (e); 

«nd  as  several  of  the  legacies  are  contrary  to  law  the 

^hole  condition  is  voi|^     An  estate  already  vested  at 

the  death  of  the  testatrix  cannot  be  defeated  by  a  void 

condition.  In  Egerton  v.  Earl  Browvlow  (/),  Crompton  J. 

wid,  p.  67,  ''  The  #ue  doctrine  seems  to  me  to  be,  that 

»  proviso  which  is  invalid  cannot  be  operative,  either  to 

create  or  to  destroy.     If  the  estate  can  only  arise  by  that 

proviso  being  complied  with,  it  fails  in  its  creation ;  if 

^^  estate  has  once  arisen,  such  proviso  cannot  destroy, 

W  5   Tm.  Abr.  69,  C<mdUions,  I.,  pi.  5.    S.  C,  Huhherd  v.  Spencer, 
^287. 

W  ^^add.  4'  Geld.  32.  (c)  8  Sim,  485 ;  4  Mr/.  4'  Cr.  2G4. 

^^  ^  Zev.  132.  (e)  14  East,  601. 

(f)  4  H.  L.  Ca.  1. 
\^^-    II.  K  B.    &    S. 
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[18G0.]       s^d  the  estate  remains  unaffected.*'     And  Alderson  B. 
Wright      ^^^^>  P*   ^^^>  "My  opinion  very  clearly  is,   that  the 
Wilkin.      validity  of  each  [proviso]  is  to  be  considered  separately, 
and  that  those  which  are  valid  will  have  effect,  even 
though  the  others  should  be  deemed  invalid.     The  true 
principle  in  all  these  questions  is,  as  is  laid  down  in  our 
books,  that  where  a  testator  involves  in  one  and  the  same 
set  of  words  several  contingencies,  some  legal  andothers 
illegal,  all  are  void, — if  any  one  is  so ;  because  you  can- 
not say  whether  he  meant  more  than  one  contingency, 
nor  say  whether  that  was  the  legal  or  iUegal  contin- 
gency which  he  intended ;  but  where  he  expresses  separ 
rately  and  distinctly  each  contingency,  it  is  clear  that 
he  intends  not  one  only,  but  all  of  them,  and  then  the 
Court  rejects  the  illegal  and  carries  the  legal  wishes 
into  effect/'      The  estate  devised  to  the  defendant    i» 
not  avoided  by  reason  of  some  of  the  legacies  beixig 
contrary  to  the  Statute  of  Mortmain ;  Doe  d.  Chidgey  ▼« 
Harris  (a).     The  devisee  must  take  the  legal  estate  n 
order  to  enable  him  to  pay  such  of  the  legacies  as : 
not  contrary  to  the  Mortmain  Act,  the  trust  as  to  th< 
legacies  being  good;    Willet  v.  Sandford  (5),   Young  v^ 
Grove  {c) ;   and,  if  so,  the  estate  is  not  divested  by    ^ 
condition  subsequent,  which  is  void  ;  Ridgway  v.  Woo^- 
house  {d).    Also,  there  was  no  proof  that  the  peraoo^^ 
estate  was  not  su£Scient  to  pay  the  legacies,  or  if  thcr"^ 
was,  there  was  no  proof  of  a  demand  of  payment  o^^ 
them,  which  is  necessary  to  create  a  forfeiture;  Bo^^ 
d.  Biass  v.  Horsley  (e),  per  Lord  Denman,  citing , 
V.  Sorrel  (f). 

As  to  the  second  and  third  grounds  of  the  rule,  tbe 

(a)  16  M,  #  W.  617.  518.  (b)  1  r«.  ten,  186l 

(c)  4  a  B,  668.  (d)  7  Beav.  437. 

(«)  IA.4-E,  766. 772.  {/)  2  Skmo,  186. 


XXIV.  VICTORIA.]  243 
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was  no  endence  in  support  of  them.     [Cockbum  C.  J.      [i860.] 
The  attempt  to  defeat  the  Mortmain  Act,  if  successful,      Weioht 
would  not  have  benefited  the  defendant,   because  he      ^j^^„ 
would  have  had  to  pay  all  the  legacies.]     Further,  as  to 
the  second  ground,  that  the  devise  was  for  the  purpose 
of  defeating  the  Mortmain  Act,  the  rule  is  that,  if  the 
condition  in  the  instrument  is  to  do  something  malum 
in  se,  the  instrument  is  altogether  void;  otherwise,  if  the 
condition  is  only  to  do  a  thing  prohibited.     [He  cited 
Co.  LUt.  2066;  Doedi.  Burdett  v.  Wriglite{a\  Bulkleyy. 
mififrdib).'] 

In  Michaelmas  Term,  November  27th. 
W.  H.  Terrell,  in  support  of  the  rule. — This  is  a  devise 
of  an  estate  on  condition  at  common  law,  for  the  breach 
rf  which  the  heir  may  enter.  It  is  unnecessary  here  (as 
M»  Crickmer^s  Case  (c) ),  to  seek  for  the  intention;  the 
I^guage  is  unambiguous  and  the  condition  express. 
But  if,  in  Crichmer^s  Case,  the  Court,  in  favour  of  the 
^tention,  construed  the  language  as  creating  a  common 
'^^  condition  under  a  devise  to  A.  and  her  heirs  to  pay 
^to  B.  a  sum  at  a  certain  day,  a  fortiori  the  Court 
^ught  in  this  case  to  hold,  as  creating  a  condition, 
^^i^Suage  strictly  technical  and  appropriate  for  that 
purpose.  It  is  the  tendency  of  modern  decisions  to 
•dopt  the  exact  words  used  by  testators,  and  not  to 
^^^culate  on  secret  intentions ;  Hayward  v.  James  (if), 
P^^  RomiUy  M.  B.  To  hold  that  a  condition  was  not 
^^eated  because  in  modem  times  decisions  are  not 
^    be  found,   would  be  to  remove  an  ancient   land 

(a)  2B,fA.  710.  (b)  2  a  ^  F.  102. 

(e)  Co,  LUt,  236  6. ;  8.  C.  Creckmere  v.  Patterson,  1  X*?n,  17i. 

(d)  28  Bear.  523,  527,  528. 

K   2 
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[I860.]      mark.      The  observation  of  Lord  St  Leonards,  that 
~  Wrigot"  conditions  are  now  construed  as  creating  trusts  enforce- 
WiuciH.      ^^^^  ^^  equity,  cannot  be  treated  as  a  general  proposition, 
but  as  applicable  only  to  constructive  conditions,  and 
to  cases  Kke  Jnon.  {a),  cited  in  Messenger  v.  Andrews  {b} 
Besides  no  authority  is  cited  in  supporit  of  the  obsenra- 
tion.    In  Magennis  v.  Fallon  (c),  on  a  certain  statement 
being  made  at  the  Irish  bar.  Hart  C.  observed,  "  Thit 
is  a  position  of  Sugden,  but  there  are  two  or  three 
positions  of  Sugden,  which  subsequent  decisions  htn 
totally   swept    away."      It  is  not  important   whether 
this  is  construed  as  a  condition  precedent  or  a  con- 
dition subsfequent — the  condition  was  broken,  and  there- 
upon the  right  of  entry  accrued.     Where  an  estate 
is    devised   by  unambiguous  language  in  the  former 
part   of    a  wiD,   such   devise  cannot  be  modified  by 
doubtful   words  in   a    subsequent  part;     ThamhiU  ▼• 
Hill  (d),  per  Lord  Brougham  C. ;   2  Jarman  on  ff ifo, 
764,  3d  ed.,  rule  xii.    Though  the  estate  vested  i**- 
the  devisee  for  the  purpose  of  paying  the  valid  1^^ 
cics,  the   condition  is  divisible,  and  no  authority  caX»- 
be  found  for  its  indivisibility  where  the  condition  i^ 
partly   illegal :    note   to    Collins  v.    Blantem,   SmithT-^ 
Leading  Cases,  5th  ed.,  vol.   1,  p.  329  330.     In  tlii^ 
respect   a  condition  differs  from  a  contract  made  o*^ 
several  conditions,  one  of  which  being  illegal  the  irhol^ 
contract  is  void,  inasmuch  as  every  part  of  the  contract 
is  induced   and   affected   by  the  illegal  consideratiorm 
Shackell  v.   Rosier  {e)    per   Tindal  C.  J.;    Howden  "^ 
Haigh  (/),  per  Lord  Denman. 

(a)  2  Freeman,  278.  (6)  4  Buss,  478,  481. 

(c)  2  Afoll.  561,  578.  (d)  2  CL  4' F.  22,  3fk 

(0  2  Bing.  N.  C.  634.  640.  (/)U  Ad.  #  EU,  1033.  1<^ 
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The  cases  cited  in  Egerton  v.  Earl  Brownlow  (a),  relied       [I860.] 
on  by  the  defendant  in  support  of  the  proposition  tliat       Wright 
limitations  sounding  conditionally  have  been  held  to  be      wiiiiN. 
not  strict  common  law  conditions^  shew  clearly  that  this 
is  a  condition,  for  in  all  of  them  there  were  limitations 
oyer.     ICrompton  J.     All  the  Judges  agreed  that  that 
case  was  the  case  of  a  condition : — the  question  was 
whether  it  was  good   or  bad.]     In  Butlers  note  (1) 
to  Co.  Lttt.  203  b.,  conditions  are  recognised  as  still 
existing,   and  the  distinction  between  conditions   and 
conditional  limitations  is  carefully  drawn.     The  absence 
of  a  gift  over  distinguishes  this   case  from   the  case 
^f  a  conditional  limitation.     To  comply  with  the  direc- 
^on   to  pay  the  legacies  within  twelve  months  after 
tie    death  of  the  testatrix,   it   is  not  necessary   that 
^^    devisee  should  have  the  legal  estate.     The  judg- 
i^eiit  in    Stroughill  v.   Arutey  (i)  shews  that  where 
^  estate  is  given  to  a  devisee  charged  with  the  pay- 
inen^  of  l^acies,  as  the  devisee  takes  the  estate  cum 
onei^,  he  has  a  right  to  sell  or  mortgage  it  in  fee,  and 
the    sale  cannot  be  disturbed  by  parties  entitled  under 
the  ^will  or  by  the  heir.    [Blackburn  J.  referred  to  Doe  d. 
Jofie^  V.  Hughes  (c),  per  Parke  B.]     That  dictum  has 
not    been  followed.      The  better  opinion  is   that,  in 
that  case,  a  legal  power  was  created,  and  that  the  title 
of  a  purchaser  would  not  require  the  aid  of  an  injunc- 
tion  against  the  party  claiming  the  legal  estate,  but 
would   prevail    against  the    heir  entering    for    condi- 
tion broken:    see  Robinson  v.  Loioater  {d),    Wrigleg  v. 
*y*^*  (e).     In  Cooke  v.   The  Stationers'  Company  (/), 

^'')  4  H,  L,  Ca.  1.  (b)  1  De  G.  M.  #  G.  03,3. 

^^^  tS  Exch.  223.  231. 

^'')    17  Beav.  592 ;  8.  C.  on  appcai,  5  Ik  G.  M.  ij-  G.  27'J. 

^')  21  Beav.  337.  (/)  3  Myl  #  K.  2GJ. 
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[I860.]      relied  on  by  the  defendant,  the  legal  fee  was  in  tbe 
WriohT"  executors,  and  the  wife*s  interest,  if  any,  was  merely 
WiLKiH       *^   equitable  fee,    subject  to    the    execution    of  the 
power  of  sale  by  the  executors ;   and,  as  a  condition 
cannot    be   attached  to   an   equitable  estate,  it  was 
properly    held    that   no    condition  was    created.     A 
common  law  condition  cannot  be  created  without  the 
inseparable  incident  of  the  heir's  right  of  entry  on 
breach.    As  to  the  condition  being  annexed  to  a  mixed 
fund,  consisting  of  real  and  personal  estate,  it  is  not 
sufficient  to  allege  that  no  right  of  entry  could  arise  as 
to  the  personal  estate : — the  condition  must  be  construed 
reddendo  singula  singulis ;  and  the  executor,  as  to  the  per- 
sonal estate,  would  be  entitled  to  take  adyantage  of  the 
breach.   In  2  Sheppard^s  Touchstone,  by  Preston,  p.  451, 
it  is  said,  "  Of  all  these  conditions,  regularly,  the  executor 
and  no  other  shall  take  advantage.     [But  unless  he  he 
executor  beneficially,  he  will  be  a  trustee  for  the  residuaiy 
legatee  or  next  of  kin.]"     (See  also  pp.  450,  417.) 
Woodcock  V.  Woodcock  (a),  cited  in  2  Jarman  on  ffJk) 
8d  ed.,  p.  4,  shews  that  a  condition  subsequent  may  be 
annexed  to  the  bequest  of  a  chatteL     If  it  be  said  that 
the  testatrix  could  scarcely  have  intended  the  defendant 
to  remain  devisee  of  trust  estates  which  are  not  given 
upon  any  condition,  so  that  a  mortgage  debt  would  Test 
in  the  executor  while  the  legal  estate  remained  in  him ; 
the  answer  is,  that  the  fact  of  the  legal  estate  in  a  part 
being  left  outstanding  is  an  insufficient  ground  for  pre- 
suming that  the  testatrix  did  not  intend  forfeiture  quoad 
the  estates  in  which  she  had  also  the  beneficial  ownership. 
To  throw  the  onus  on  the  plaintifi*  to  prove  an  intention 
to  create  a  condition  would  reverse  the  rule  of  pre- 
sumption that  the  testatrix  meant  what  she  has  said. 

(«)  Oro.  mu,  795. 
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In  Egerian  v.  Earl  Broumlow  (a)  Lord  Truro  said,  "  As       [I860.] 
the  proviso  in  question  is  in  the  regular  form  of  a  con-       Wright 
dition  subsequent^  and  as  it  is  in  the  very  same  form      wilkih. 
as  the  other  provisoes  in  the  same  will,  which  are 
unquestionably  of  the  nature  of  conditions  subsequent, 
the  onus  of  shewing  that  it  was  intended  to  be  the 
rery  opposite  of  that  which  on  its  face  it  would  appear 
to  be, — that  is,  the  onus  of  shewing  it  to  be  a  condition 
precedent,  lies  upon  those  who  would  put  that  construc- 
tion upon  it.''    It  was  said  that  it  would  be  idle  to 
construe  the  limitation  otherwise   than  as   a  charge, 
because  a  Court  of  equity  would  relieve  against  breach. 
It  is  a  sufficient  answer  that  this  Court  knows  nothing 
of  a  charge  in  equity ;  and  non  constat  that  relief  would 
lie  afforded,  having  regard  to  the  necessity  of  the  person 
aeddng  relief  there  doing  equity,  or,  in  popular  language, 
€»ming  '*  with  clean  hands.''    Also,  it  is  by  no  means 
cdear  that  relief  would  be  afforded  in  a  Court  of  equity 
Inhere  sometimes  conditions  are  construed  strictly,  as  in 
Eobinsan  v.  Wheelwright  {p).   If,  however,  a  condition  was 
not  created,  the  language  of  condition  must  be  struck 
out  of  the  will  with  no  apparent  object,  inasmuch  as  the 
legacies  were  charged  by  the  will  irrespective  of  the  con- 
dition j   Wigg  V.  Wigg  (c).  Hills  v.   Wirley  (d),  Sonley  v. 
The  Clockmaheri  Company  {e). 

As  to  the  second  and  third  groimds  of  the  rule. 
[^Blackburn  J.  We  can  only  look  at  the  will,  if  it  is 
duly  executed.]  In  Bulkley  v.  WHford  (/)  there  was  an 
absence  of  moral  fraud  in  the  attorney,  yet  Lord  Eldon 
sent  an  issue  to  be  tried  by  a  Court  of  law,  and  held 

(a)  4  H.  L.  Ca,  1,  183.  {h)  21  Btav,  214. 

(e)  1  Aik,  382.  {d)  2  Aik.  605. 

(e)  1  Bto,  C.  a  81.  (/)2Cl.f  F.  102. 119. 
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[I860.]  the  attorney  a  trustee  for  the  devisee;  and  this  decision 
Wright  was  aflSrmed  in  the  House  of  Lords.  \^Blachbum  J. 
WiLKiK.  ^"*  ^^  cannot  deal  with  this  matter  in  a  Court  of  law  if 
there  was  no  undue  influence,  but  merely  misleading.] 
[He  cited  Boi/se  v.  Rossborough  (a),  before  Wood  V.  C, 
Doe  d.  Burden  v.  Wrighte  (5),  The  AUomey  General  ?. 
Davies  {c.),'] 


CocKBURN  C.  J.  I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  The  real  question  is  whether,  by  the 
terms  of  the  will,  a  condition  is  annexed  to  the  deviae 
made  in  favour  of  the  defendant,  and  whether  that  con- 
dition is  such  that  its  non-performance  operates  to  work 
a  forfeiture  and  divest  the  estate  out  of  the  defendantp 
the  devisee.  The  testatrix,  at  the  outset  of  her  will,  makes 
certain  bequests  and  legacies,  some  of  which  are  legal,  and 
some  are  open  to  exception,  as  being  against  the  provisions 
of  the  Mortmain  Act,  9  G.  2.  c.  36.  Then  she  devises 
and  bequeaths  to  Thomas  Martin  Wilkin  "all  my  red 
estates,  both  freehold  and  copyhold,  in  THlney  St,  Law- 
rence, Tihiey  All  Saints,  and  elsewhere  in  Great  Britain, 
and  all  my  personal  estate  and  eflFects,  to  hold  to  hiffli 
his  heirs,  executors,  administrators  and  assigns,  for  ever/ 
But  to  this  devise  and  bequest  she  appends  the  following 
condition:  "Upon  this  express  condition,  that  if  my  per* 
sonal  estate  should  be  insuflBcient  for  the  purpose,  he  or 
they  do  and  shall,  within  twelve  months  after  my  decease, 
pay  and  discharge  all  and  every  the  legacies  hereinbefoPB 
bequeathed ;"  and  this  clause  immediately  follows:  ''And 
I  feel  confident  that  he  will  comply  with  my  wish,  i* 
being  my  particular  desire  that  all  my  above  l^acies 


(a)  Kai/,  71 ;  S.  C,  on  appeal,  3  De  G.  M.  ^  G,  817. 
{h)  2B,^A,  710.  (r)  9  Ves.  535. 
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lall  be  paid ;"  and  then  she  goes  on :  "  And  I  do  hereby  [1860.1 
large  and  make  chargeable  all  my  said  real  and  per-  WRionr^ 
nal  estate  with  the  payment  of  the  aforesaid  several  ^.^^-  ^^ 
gacies  and  bequests/'  The  question  isf  whether  the 
3rds  which  the  testatrix  annexes  to  the  devise  and  be- 
lest  of  her  real  and  personal  estate  to  the  defendant 
Qoont  to  a  condition  absolute  such  as  will  work  a  for* 
iture,  or  are  to  be  taken  as  explanatory  terms  upon 
liich  she  makes  the  devise  and  bequest  to  the  defend- 
it^  so  as  to  create  a  trust  which  he,  taking  the  legal 
tate  is  bound  in  equity  to  perform.  On  the  best  con- 
ieration  which  I  can  give,  I  entertain  a  dear  and  unhe- 
:ating  opinion  that  the  words  in  question  do  not  amount 
»  a  condition  so  as  to  work  a  forfeiture. 
It  is  not  necessary,  according  to  my  construction  of 
le  will,  to  consider  whether,  even  if  they  did  amount  to 
condition  in  the  strict  legal  acceptation  of  the  term, 
lere  is  not  some  provision  in  the  will  which  would  pre- 
2nt  a  forfeiture.  I  refer  particularly  to  the  clause  in 
hich  the  testatrix  provides  that  her  real  and  personal 
rtate  shall  be  charged  with  the  payment  of  the  legacies 
nd  bequests,  and  thereby  gives  the  devisee  capacity  to 
barge  the  estate  and  to  alienate  so  much  of  it  as  may 
e  necessary  to  satisfy  the  legacies. 
The  question  then  is,  is  this  a  condition  ?  In  my 
pinion,  it  is  not.     Our  duty  in  construing  a  will  is 

>  give  eflFect  so  far  as  we  can  to  the  intention  of  the 
stator,  to  be  collected  from  the  wiU ;  and,  though  some 
gal  terms  have  received  so  clear  a  legal  acceptation  that 
le  law  will  not  permit  them  to  be  construed  in  any  other 
nse,  no  authority  has  been  cited  to  shew  that  the  term 
condition''  is  one  of  those  terms.  And,  unless  com- 
piled by  decision  and  authority,  I  should  be  slow  to  add 

>  the  list  of  those  terms,  especially  if  the  effect  of  not 
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[I860.]      allowing  a  term  to  be  used  in  any  other  than  its  legal 
sense  would  be  to  defeat  the  dear  intention  of  a  testa- 
tor.    Unless  the  signification  of  a  term  has  been  finally 
and  irreTOcably  settled  by  legal  decision,  I  think  that  the 
true  principle  upon  which  wills  should  be  construed  is  that 
of  giving  effect,  so  far  as  we  can  gather  it  from  the  will 
itself,  to  the  intention  of  the  testator ;  especially  where 
terms  are  flexible  in  their  nature,  and  are  capable  of  re- 
ceiving a  signification  according  to  the  sense  in  which  the 
devisor  used  them.     The  intention  of  the  testatrix  in 
this  case  is  I  think  clear ;  it  never  was  her  intention  to 
create  a  condition  the  non-performance  of  which  should 
work  a  forfeiture  of  the  estate.     It  is  true  that,  at  first, 
she  says  that  the  devise  is  ^' upon  this  express  condition;" 
and,  if  these  words  had  stood  alone,  we  might  possihl';^^ 
have  been  bound  to  hold  that  the  condition  was  absolute 
and  that  on  its  performance  the  indefeasibility  of  tlzfte 
estate  depended.      But  this  could  not  have  been  fSae 
intention  of  the  testatrix,  because  the  words  which  im]r:B.e- 
diately  follow  are  not  the  language  which  would  be  u»^ 
by  a  person  who  was  conscious  that  she  had  impo^i^ 
an  absolute  and  peremptory  condition, — the  consequcKmoe 
of  non-compliance  with  which  would  be  to  take  awaj 
the  estate  from  the  person  who  was  the  object  of  l^er 
bounty.    She  addresses  herself  to  his  sense  of  right;  a^d 
her  expectation  and  belief  were  that,  as  a  man  of  integc^tj 
and  conscience  and  honour,  as  she  had  given  him  the  K"«al 
estate  he  would  carry  out,  not  her  testamentary  coin- 
mands,  but  her  wishes  and  desires. 

I  come  next  to  the  clause  in  which  the  testatrix 
charges  all  her  real  and  personal  estate  with  *hc 
payment  of  the  legacies.  I  construe  that  to  n^^^ 
that  she  charges  it  in  the  hands  of  the  devisee,  ^ 
whom   she  had   before   given  it ;    as    she   makes     ^ 
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reference  to  the  forfeiture^  or  to  this  being  a  charge  [18G0.] 
on  the  estate  in  the  hands  of  the  heir-at-law.  The 
effect  is  to  give  to  the  defendant  a  power  to  alienate  or 
mortgage  the  estate  for  the  purpose  of  providing  funds 
to  satisfy  the  l^acies.  Otherwise^  suppose  he  had  alien- 
ated a  portion  of  the  estate,  or  mortgaged  the  whole  of 
it,  and  had  failed  to  pay  the  legacies,  and  the  heir-at-law 
had  come  in,  and  sought  by  ejectment  to  recover  the 
estate  against  the  alienee  or  mortgagee;  if  the  pay- 
ment of  the  legacies  was  a  strict  condition,  what  defence 
would  there  be  to  the  action?  Mr.  Terrell  says  that 
whenever  a  person,  having' power  to  do  so,  charges  an 
estate,  the  heir-at-law  would  be  restrained  in  equity  from 
displacing  the  person  in  whose  favour  the  alienation  or 
charge  had  been  made.  But  where  is  the  answer  at  law 
in  the  case  of  a  person  so  dealing  with  an  estate  defeasi- 
ble upon  a  given  contingency,  if  that  contingency  hap- 
pens? I  have  always  understood  the  rule  of  law  to  be, 
as  given  in  a  book  of  the  highest  authority,  that  a  man 
cannot  convey  an  estate  or  give  rights  other  than  those 
which  he  himself  has.  With  the  assistance  of  equity, 
the  title  might  possibly  be  confirmed.  But  that  is  not  a 
marketable  title;  and  yet,  according  to  the  terms  of  this 
will,  it  would  be  part  of  the  duty  of  the  devisee  to  alien- 
ate or  charge  the  estate  for  the  purpose  of  pa^^ing  the 
legacies.  I  think  that  is  very  strong  to  shew  that  the 
testatrix  never  contemplated  the  possibility  of  the  legal 
estate  being  taken  out  of  the  devisee,  even  if  the  con- 
dition should  not  be  performed. 

Looking  at  the  whole  of  the  will,  the  construction 
^hich  I  give  to  it  is  this :  that  the  testatrix,  having  made 
these  legacies  and  bequests,  and  being  doubtful  whether 
lier  personal  estate  would  be  sufficient  to  satisfy  them, 
»ays  to  the  person  to  whom  she  gives  her  estate,  real 
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I860.]      ^^^  personal,  "  I  expect,  as  a  matter  of  conscience  and        ■  '^-^ 
y^r^jQ^^      equity,  and  as  part  of  the  terms  upon  whicli  I  devise  to 
w/*  I         y^^  *^^  estate,  that  you  will  within  a  given  time 
satisfy  the  legacies  and  bequests  one  way  or  other ;  and  if 
you  fail  to  do  so,  although  I  do  not  propose  to  take  the 
estate  out  of  you,  and  to  make  your  default  a  cause  of 
forfeiture,  yet  I  impose  upon  you  the  obligation  in  con- 
science and  equity  because  I  charge  the  estate  with, 
them,  and  give  you  the  estate  subject  to  that  charge.*^ 

The  result  is,  that  there  is  an  absolute  devise  to  thi 

defendant,  subject  only  to  the  trust  to  pay  these  legacies   ^=> 
and  then,  if  tlie  trust  is  good  as  to  some  and  bad  as 
others,  he  will  have  to  perform  those  which  are  capabk 
of  being  properly  carried  out ;  and  as  to  the  residue  ht 
will  be,  in  law  and  equity,  discharged. 

We  have  the  authority  of  Lord  St  Leonards, 
highest,  perhaps,  of  the  present  day  with  r^ard  to  the  la* 
of  real  property,  for  saying  that  the  tendency  in  moder 
times  has  been,  to  depart  from  the  strict  interpretatic 
adopted  in  earlier  periods  of  our  law  when  these  matt 
were  considered  only  with  reference  to  common  lav 
and  that,  where  the  language  of  the  will  and  the  inte^-: 
tion  of  the  testator  admit  of  it,  these  devises  ^*jxf 
condition'^  are  to  be  considered   as  imposing  a  tnjLa 
and    not    as   conditions   which    shall  take   the   est^B.^ 
out  of  the  devisee  if  he  does  not  comply  with  thei 
1  Suffden  on  Powers^  7th  ed.,  122.     Now  all  the  objec?*^ 
this  testatrix  had  in  view,  with  the  exception  of  tli0^         t^ 
which  the  law  does  not  allow,  will  be  fully  carried  out 
with  the  intervention  if  necessary  of  a  Court  of  equifj} 
by  treating  this  as  a  trust,  instead  of  a  common  laiv 
condition.     To  construe  it  to  be  a  condition  operating 
as  a   forfeiture  in  the  case  of  non-compliance  would 
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displace  the  devisee,  by  whom  the  testatrix  evidently       [I860.] 
intended  that  her  testamentary   intentions  should  be       WRiaur 
carried  out,  and  let  in  the  heir-at-law  whom  she  never      vViIkiN 
contemplated.     Giving  eflFect  to  that  more  liberal  and 
enlarged  doctrine  laid  down  by  Lord  St  Leonards^  in 
his  great  work  on  Powers,  no  forfeiture  has  been  worked 
in  this  case,  and  upon  this  point  our  judgment  mu^t 
he  in  fftvour  of  the  defendant. 

The  other  grounds  of  the  rule  were  disposed  of  by  the 
observations  made  by  the  Bench  in  the  course  of  the 
'argument 

Crompton  J.    I  am  of  the  same  opinion.     The  real 
qncstion  in  this  case  is  on  the  meaning  of  the  word 
^^  <2ondition.''     I  believe  it  has  never  been  considered  as  a 
'^c^rd  of  technical  inflexible  signification,  like  the  terms 
lieirs  of  the  body,''  "  heirs  male,''  and  "  heirs."    It  was 
^**^perly  treated  by  Mr.   Terrell  as  a  flexible  word, 
^"^^lich  may   have  different  meanings;   and  it  is  con- 
'^^^witly  used  in  legal  matters  in  a  less  strict  sense,  as, 
"^^aen  we  speak  of  conditions  of  sale  and  conditions  in 
^"^reements,  we  mean  terms  of  sale  and  terms  in  agree- 
^^ents.     Then  are  we  bound  to  treat  the  word  "  condi- 
^^on"  in  this  will  in  the  strict  technical  sense  in  which 
^^  was  used  in  Lord  Coke's  time,  as  working  a  forfeiture 
^^  it  was  not  performed,  defeating  one  estate  and  raising 
Another.     I  think  that  the  rule  is  well  laid  down  by 
Xiord  St,  Leonards,  with  regard  to  estates  upon  con- 
dition, "  that  what  by  the  old  law  was  deemed  a  devise 
^pan   condition  would  now,   perhaps,  in  almost   every 
case,  be  construed  a  devise  in  fee  upon  trust."    And  he 
adds,  ''  By  this  construction,  instead  of  the  heir  taking 
advantage  of  the  condition  broken,  the  cestuique  trust 
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[1860.  J      c^^  compel  an  observance  of  the  trust,  by  a  suit  in 
Wriq^ht       equity;"  1  Sugd.  Pow.  122,  7th  ed.   And  the  passage  is 
cited  in  2  Jarman  on  Wills,  7,  note  (c),  2nd  ed.,  apparently 
without  the  slightest  doubt  as  to  its  being  good  law. 
When  there  is  a  limitation  over,  the  estate  must  be 
destroyed ;  but  in  this  will  there  is  no  limitation  over, 
and  the  question  is,  whether,  by  the  use  of  the  word. 
''condition,"  the  estate  given  to  the  devisee  is  to  be 
destroyed,  so  that  the  heir-at-law  is  let  in.     I  think  thi^ 
was  not  the  intention  of  the  testatrix. 

The  Lord  Chief  Justice  has  mentioned  many  ] 
leading  to  this  conclusion,  in  which  I  agree.     The 
tatrix  devises  all  her  estates  to  the  defendant,  both  : 
hold  and  copyhold,  and  all  her  personal  estate  and  effect^s^  s, 
upon  an  express  condition.     I  do  not  see  how  this  < 
dition  could  apply  to  the  personalty,  because  only 
residue  of  the  personal  estate,  after  paying  the  deh^z^ti 
and  legacies,  would  go  to  the  defendant    It  is  diflSc^^nlt 
to  say  that  there  should  be  a  forfeiture  of  the  resid^^ae 
after  these  were  paid,  and  very  difficult  to  give 
words,  "  upon  this  express  condition/'  different  me 
ings  in  this  will  when  applied  to  the  real  and  to  *Sjie 
personal  estate  respectively.     And  when  we  find  i^tuk 
the  testatrix  expresses  her  confidence  that  the  devi^Me, 
as  a  man  of  honour  and  conscience,  would  pay    ths 
legacies,  her  intention,  as  gathered  firom  the  will^  ib 
strong  to  shew  that  the  defendant  was  to  take  tk 
estate  absolutely,  and  was  not  to  forfeit  it.     The  neit 
reason  is  derived  from  the  charge  on   the  real  and 
personal  estates.     At  one  time  I  was  inclined  to  think 
that  this  part  of  the  will  might  be  construed  to  mean, 
''  Even  if  this  condition  is  broken,  I  charge  the  estate 
in  the  hands  of  my  heir,  or  to  whomsoever  it  shall 
come."     But,  on  consideration,  I  am  clearly  of  opinion 
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hat  it  is  an  immediate  charge, — that  is,  a  charge  on  the       [i860.] 

state  in  the  hands  of  the  devisee.     It  is  clear  that  the 

estatrix  charges  all  her  real  estate  with  the  payment  of 

he  legacies  and  bequests   during   the  year   after  her 

ecease.     Then,  construing  this  as  a  condition  in  the 

trict  sense  of  the  word,  how  could  the  charge  or  trust 

«  performed  ?     If  the  devisee  converted  the  real  estate 

nto  money,  for  the  purpose  of  paying  the  legacies,  how 

ould  he  give  a  good  title  to  the  purchaser  ?     If  he  has 

wlj  a  defeasible  estate  he  cannot  convey  more  than 

hat  defeasible  estate;  and  the  heir-at-law  might  enter 

md  turn  out  the  purchaser. 

From  these  considerations,  and  looking  to  the  whole 
viU,  I  feel  satisfied  that  the  testatrix  could  never 
lave  intended  that  the  estate  should  be  forfeited  at 
he  end  of  the  year,  so  that  the  whole  should  pass  to 
:he  heir-at-law,  and  all  the  duties  attached  to  it  under 
the  will  should  devolve  upon  him. 

Mr.  Terrell  argued  that,  if  this  was  not  a  condition,  it 
iid  not  follow  that  it  must  necessarily  be  a  trust.  I  hold 
it  to  be  a  trust,  though  I  do  not  know  that  it  matters 
whether  it  is  called  a  trust  or  a  charge.  But  that  raises 
the  question  whether,  if  one  part  of  the  charge  or  trust 
is  bad,  the  other  is  necessarily  bad.  Mr.  Terrell  failed 
to  shew  any  authority  for  the  proposition  that,  because 
one  trust  or  charge  among  several  in  a  will  is  bad,  the  rest 
of  the  will  is  to  be  destroyed.  In  Doe  d.  Burdett  v. 
Wrighte  (a)  the  devise  was  wholly  for  an  illegal  purpose; 
md  in  such  a  case  the  legal  estate  does  not  pass;  but, 
when  there  is  a  devise  both  for  legal  and  illegal  purposes, 
the  devisee  takes  the  estate  quoad  the  legal  purposes, 
labject  to  the  trust.  If  the  bequests  to  the  servants 
Jane  Burton  and  Sarah  Burton,  and  that  class  of  be- 
(fl)  2B,^  A,  710. 
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[18G0.]      quests,  are  good,   it  seems  to  me  that  it  would  be 
Wrioht      monstrous  to  depart  from  the  principle  on  which  Young 
Wilkin.       ^'  ^^^^  (^)  ^^^  ^^  d.   Chidgey  v.  Harris  (b)  were 
decided. 

As  to  the  ground  of  the  rule  that  there  was  an  illegal 
contract  between  the  testatrix  and  the  defendant  to  defeat 
the  Statute  of  Mortmain ;  if  there  had  been  any  frauiL 
the  will  could  not  have  been  supported  by  the  jury,  and  C 
can  see  no  evidence  of  any  contract  that  makes  this  vriH 
illegaL     If  there  was  any  such  evidence,  it  would  onlj^ 
shew  that  although  some  parts  of  the  will  are  ill^aS.^ 
some  parts  are  good;  and  to  support  these  latter  d^^ 
devise  to  the  defendant  must  be  upheld. 

Blackburn  J.  I  am  of  the  same  opinion.  I  agree 
with  the  Lord  Chief  Justice  and  my  brother  Cromptom^ 
that  the  only  real  question  is,  whether  there  is  a  condi- 
tion which,  upon  the  legacies  not  being  paid  within  a  year 
from  the  death  of  the  testatrix,  entitles  the  heir-at-Iair 
to  enter  and  take  possession  of  the  estate ;  that  is  entirely 
a  question  of  construction  of  the  will.  Persons  may,  in 
their  wills,  create  any  condition,  provided  it  be  not  con- 
trary to  the  policy  of  the  law,  if  they  use  proper  words 
to  shew  that  such  is  their  intention.  The  question 
in  every  case  is,  what  is  the  intention  of  the  testator? 
No  doubt  in  the  time  of  Lord  Coke  the  word  '*  condi- 
tion'^ was  more  strictly  construed;  it  is  laid  down  in 
Co.  Litt,  236  a,  b,  *'And  here  is  to  be  observed,  that 
many  words  in  a  will  do  make  a  condition  in  law,  that 
make  no  condition  in  a  deed:  as  here  to  devise  lands 
to  an  executor  ad  vendendum,  so  if  lands  be  devised 
to  one  ad  solvendum  20/.  to  /.  S.  or  paying  20/.  to  /.  N. 

(a)  4  a  B.  068.  (h)  16  W.  ^  W.  517. 
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this  amounts  to  a  condition/'     And  then  he  refers  to      [I860.] 
Crickmer^s  Case  (a),  which  was  that  of  a  man  seised  of      Weight"^ 
certain  lands^  having  issue  two  daughters,  and  devising      wilkik. 
all  his  lands  to  one  of  them  and  her  heirs,  she  to  pay  a 
certain  sum  of  money  to  the  other,  and  it  was  held  that 
the  words  ''to  pay'*  did  amount  in  a  will  to  a  condition ; 
^md^  as  Lord  Coke  states,  the  reason  was,  that  otherwise 
t;he  legatee  would  be  remediless.   It  was  therefore  neces- 
sary, in  his  opinion,  to  construe  the  words  as  amounting 
±A  a  condition  in  law,  for  the  purpose  of  carrying  out  the 
intention  of  the  testator.  But  since  Lord  Cohe^^  time  that 
reason  has  ceased  to  exist.    From  the  greatly  extended  ju- 
iisdiction  of  the  Courts  of  equity,  and  the  mode  in  which 
estates  are  administered  in  equity, — so  far  from  its  being 
foT'  the  advancement  of  the  interests  and  the  protection  of 
tke  rights  of  the  legatee,  the  person  whose  benefit  is  in- 
teKijded,that  such  words  should  be  construed  as  a  strict  con- 
dition at  law,  which  is  to  be  taken  advantage  of  by  the  heir- 
at— Xaw, — it  would  be  to  his  advantage  to  construe'them  as 
m^KsuuDg  that  the  devisee  shall  take  the  estate  upon  the 
tejrxns  that  it  shall  be  subject  to  the  obligation  that  he 
^iU  fulfil  the  condition ;  in  other  words,  that  he  shall 
*^J^«  the  estate  as  trustee  for  that  purpose.    And  ac- 
co-r^ngly^  it  being  the  policy  of  the  law  to  carry  out  the 
B^^^eral  intention  of  the  testator,  such  words  are  held 
T^^^t  to  make  a  condition,  but  to  create  a  trust,  as  is  laid 
^^"^^  by  Lord  St  Leonards  in  his  able  work  on  Powers. 
^hen,  looking  at  the  whole  of  this  will,  I  see  nothing 
*hew  that  it  was  the  intention  of  the  testatrix  to  pre- 
*^^*be  the  inconvenient  instead  of  the  convenient  mode 
^i^rrying  out  her  object.     The  word  "  condition^'  is 
*^Xi  used  to  signify  "  terms  ;^'  and  there  is  much  to 

(a)  Co,  LitL  236  6.;  8,  C.  Crechnere  t.  Patterson,  1  Leon.  174. 

Vol.  II.  s  B.  &  8. 
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[I860.]      shew  that  the  testatrix  used  the  word  in  this  sense.    In 
\\^HT~  *he  first  place,  all  the  residue  of  her  personal  estate  and 
WiLKiK       efiects-i-that  is,  after  having  paid  the  legacies — ^is  be- 
queathed to  the  defendant  "  upon  this  express  condition/' 
As  far  as  regards  the  personal  estate,  to  use  the  word 
"  condition''  in  the  sense  of  a  condition  at  law — ^which 
would  prevent  the  defendant  taking  that  property  unless 
the  legacies  were  paid — would  be  absolutely  insensible^ 
for  the  legacies  must  be  paid  by  the  executor  before  the 
residue  of  the  personal  estate  could  be  handed  over  to  the 
defendant.     Then  why  should  we  read  the  words  *'upoa 
this  express  condition''  as  meaning  '^  upon  these  express 
terms,"  with  regard  to  the  personal  estate,  and  as  hamg 
a  difierent  meaning  when  applied  to  the  real  estate? 
There  is  another  reason,  pointed  out  by  Mr.  Hall  in  hia» 
able  argument.    If  the  defendant  took  the  estate  chargeii 
with  the  bequests,  he  was  bound,  whether  it  is  a  condition::* 
or  whether  it  is  a  trust,  to  pay  the  legacies  within  twelv^^ 
months  from  the  death  of  the  testatrix,  and  he  could  no  ^ 

know  till  the  end  of  that  time  whether  the  persona 

estate  was  insufficient  or  not ;  and  it  would  be  very  barC^ 
if  it  were  to  be  treated  as  a  strict  condition  at  law,  oi^^ 
the  non-fulfilment  of  which  he  was  to  be  turned  out^ 
when  he  could  not  know,  tiU  the  very  moment  when  the^ 
condition  was  necessarily  broken,  whether  there  was  a  - 
necessity  to  fulfil   that   condition.     Moreover,   as  has 
been    already   said    by    the    Lord    Chief  Justice   and 
my  brother  Crcmpton,  it  being  necessary,  for  the  pur- 
pose of  discharging  these  legacies  within  the  twelve 
months,  to  raise  the  money,  it  clearly  was  intended  that 
the  defendant,  during  that  time,  should  have  the  power 
to  raise  the  money  by  mortgage  or  sale  of  the  land; 
and,  if  this  was  to  be  treated  as  a  condition  at  law,  the 


^N   THE    EXCHEQUER   CHAMBER. 
Wkight  against  Wilkin. 

For  head  note,  see  ante,  p.  232. 

J^  ^E  plaintiff  having  appealed   from  the  above  de- 
cision^  the  ease  was  argued  in  this  Vacation. 

feb.  1 .     Hellish,  for  the  plaintiff. — The  reason  why  the 

^^tation  of  an  estate  or  condition  in  a  will  which,  in  Lord 

Coif's  time,  would  have  been  construed  literally  as  a  con- 

s  2 


T. 

Wilkin. 
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defendant  having  only  a  defeasible  estate,  the  purchaser  [i860.] 
could  not  have  a  good  title  without  going  to  a  Court  of  wriqht 
equity,  which  the  testatrix  never  could  have  intended. 
Mr.  Hidl  drew  the  true  conclusion — that  this  is  to  be 
treated  as  Lord  St  Leonards  points  out  in  his  work,  to 
wliich  reference  has  so  often  been  made,  not  as  a  devise 
upon  a  condition  in  law,  but  as  a  devise  upon  trust. 

As  to  another  point  raised  on  this  part  of  the  rule, 
it  is  too  clear  for  argument,  especially  after  the  case  of 
Grooe  V.  Young  (a),  which  I  think  is  right,  and  if  not 
right,  being][expressly  in  point,  we  coidd  not  overrule. 

As  to  the  other  grounds  of  the  rule,  I  agree  with  my 
liOfd  and  my  brother  Crompton,  . 

Rule  discharged  {b). 

(^y   4C.^.668. 

(^)     The  report  of  the  argumenta  and  judgments  in  this  case  haye  been 
^^iled  partly  firom  the  note  book  of  the  late  T.  F.  Ellis,  Esq, 


1862. 

Monday, 
February  3d. 
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1862.       dition,  Crickmer^s  Case  (a),  is,  in  modem  times^  construed 
yfj^iQ^      as  a  trust,  is  that  the  Courts  of  law  bow  recognize  ihc 
^-  fact  that  the  Court  of  Chancery  will  enforce  the  trust  for 

the  party  interested.     But  that  reason  does  not  apply  to 
this  case.     The  Court  of  Chancery  would  not  enforoe 
payment  of  the  legacies  to  charitable  purposes  contniy 
to  the  Mortmain  Act ;  and  therefore  this  limitation  may 
be  construed  as  a  condition  at  common   law.     Tbe 
legatees  will  not  be  prejudiced  by  this  construction, 
because  there  is  a  separate  charge  of  the  real  estate  with 
payment  of  the  legacies,  so  that  though  the  heir-at-law 
enters  for  breach  of  the  condition,  he  will  take  the  estate, 
subject  to  the  legacies^  as  much  as  the  devisee  took  it 
subject  to  them.     The  desire  of  the  testatrix  to  secure  tbe 
payment  of  her  legacies  to  charities  is  the  key  to  the  wiD, 
and  that  object  will  be  promoted  by  holding  this  to  be  a 
devise  on  condition.    Knowing  that  she  could  not  effectu- 
ally charge  her  real  estate  with  those  legacies,  she  deriscB 
it  to  the  defendant,  an  attorney,  who,  by  her  instructions, 
drew  her  will.    And  she  tries  to  effect  her  object  in 
several  distinct  ways  : — first,  she  makes  a  direct  bequest 
of  the   legacies ;    secondly,  she  charges  them  on  her 
estate  real  and  personal ;   thirdly,  she  uses  prayers  and 
entreaties  to  her  devisee  to  pay  them;  fourthly,  ste 
makes  the  payment  of  them  within  twelve  months  a 
common  law  condition,  saying  to  the  devisee,  "If  yoo 
will  pay  all  my  legacies  within  twelve  months  firom  my 
decease  you  shall  have  all  my  estate.*'     And  in  order 
to  secure  payment  of  them  within  that  time  she  impoeei 
the  penalty  of  the  devisee  losing  the  estates  if  he  make 
default.      Further,  the  testatrix  intended  her  execnton^ 

(a)  Co.  Litt.23eb.;  8.  C.  Creckmere  v.  Paiferscm,  1  Leon.  174. 
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and  not  the  devisee,  to  execute  the  trusts  of  her  inQ,  so        18G2. 

far  as  they  legally  could  be  carried  out.    At  the  begin-       Weight 

ning  of  her  will  she  mentions  her  executors,  and  they      WiiiN. 

are  to  make  a  good  title.    There  is  no  power  to  sell  the 

land  except  that  which  makes  the  executors  trustees  to 

sell  it ;  there  is  no  trust  distinct  from  the  duty  of  the 

executors  except  the  trust  to  pay  the  legacies  out  of  the 

real  estate;  and  the  will  contains  the  ordinary  clauses  for 

their  protection  as  trustees.     Doe  d.  Janes  v.  Hughes  {a) 

decdded  that  a  simple  charge  of  an  estate  with  payment  of 

debts  and  l^acies  did  not  give  a  legal  power  to  sell,  but 

only  a  power  to  go  into  Chancery  to  compel  performance; 

though^  in  Robinson  v.  Lowater  (i),  it  was  held  in  equity 

that,  the  executor  being  the  person  who  would  have  to 

apply  the  fund,  he  took  by  implication  a  power  to  sell  the 

estate.     Again,  if  this  devise  be  construed  as  a  devise  on 

trust  for  the  payment  of  legacies  to  charities,  it  woidd  be 

void ;  but  treated  as  a  common  law  condition,  it  is  not 

contrary  to  the  Mortmain  Act.    The  test  is  whether  the 

devise  gives  to  the  trustees  of  a  charity,  in  any  event,  the 

power  of  proceeding  against  the  land.     If  it  does  it  is 

void,  as  contrary  to  the  Mortmain  Act ;  Jeffries  v.  Alex- 

ander  (c),  in  which  the  House  of  Lords  overruled  the  Lords 

Justices  and  the  majority  of  the  Judges;  but  if  it  is  treated 

as  a  common  law  condition,  it  merely  amounts  to  saying 

to  the  defendant,  "  K  you  will  choose  out  of  your  own 

property  to  pay  all  my  legacies  you  shall  have  my  land.'' 

In  2  Jarman  on  Wills,  1,  the  doctrine  of  a  condition  at 

common  law  is  stated  as  in  existence :  "  No  precise  form 

of  words  is  necessary,  in  order  to  create  conditions  in 

wills ;  any  expressions  disclosing  the  intention  will  have 

(a)  6  Exch.  223. 

{h)  17  Beav.  602.  S.  C.  on  appeal,  b  De  G,  M.  4'  G.  272. 

(')  8  H.  L.  Ca.  59i 
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1862.  that  eflfect/*  In  the  2d  and  8d  editions  of  that  work 
Wright~  the  editors,  Wolstenholme  and  Vincent^  have  inserted, 
WiLKiv  between  brackets,  in  note  (c)  to  p.  7,  the  passage  from 
1  Sugden  on  Powers,  122,  7th  ed.;  106,  pi.  15,  8th  ed., 
and  therefore  it  has  not  the  authority  of  Mr.  Jatman. 
In  Egerton  v.  Earl  Drownlow  {a\  Lord  SL  Leonardi 
recognises  that  there  may  still  be  a  common  law  con- 
dition. Doe  d.  Gill  y.  Pearson  (Jb)  is  an  instance  of  a 
common  law  condition  in  force ;  where  Lord  JEUenboroughj 
in  delivering  the  judgment  of  the  Court,  said,  p.  \8i, 
"These  cases  shew  that  the  devise  in  question  may 
operate  as  a  devise  on  condition ;  for  the  breach  of  whichi 
in  levying  a  fine  to  the  uses  within  stated,  the  heirs-at- 
law  of  the  devisor  will  be  entitled  to  enter/' 

Feb.  3.  O^Malley,  for  the  defendant.  —If  this  is  a  con- 
dition, a  Court  of  equity  would  relieve  the  devisee  from 
forfeiture  upon  payment  of  the  valid  legacies;  for  a  Court 
of  equity  will  always  relieve  against  condition  broken 
unless  its  interference  would  affect  the  rights  or  interests 
of  third  parties  or  the  party  in  remainder.  The  dis- 
tinction is  that,  where  there  is  a  gift  over,  the  Court 
will  not  interfere,  but  where  there  is  a  condition  which 
would  enable  the  heir  to  enter,  the  Court  will  relieve 
against  the  breach  of  the  condition ;  Salmon  v.  Vaux  (c), 
Wallis  v.  Grimes  (ef),  Underwood  v.  Swain  {e),  BarnardiS' 
ton  V.  Fane  (/),  Grimston  v.  Lord  Bruce  (g).  Since  the 
case  of  Grimston  v.  Lord  Bruce  (g)  in  Q.  Anne's  time, 
there  is  no  case  in  the  books  of  a  recovery  in  ejectmenti 

(a)  4  H.  L.  Ca.  1, 207-8.  (b)  6  East,  173. 

(c)  TothiU,  105.  {d)  1  Cos.  in  Chane,  89. 

(c)  1  licp.  in  Chanc.  161,  Ibt  ed. ;  85,  3rd  ed. 

C/)  2  Vcm.  366.  (^)  1  Salk.  156. 
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nor  of  a  bill  for  relief  in  equity,  for  a  condition  of  1862. 
this  kind  broken,  which  shews  that  Lord  St  Leonards  Wright" 
was  not  without  authority  for  his  statement,  that  what  Wilkin. 
used  to  be  construed  a  devise  upon  condition  would 
now  be  construed  a  devise  in  fee  upon  trust.  [Pollock 
C.  B,  As  the  law  does  not  favour  conditions  and 
other  forfeitures,  it  is  not  surprising  that  the  doctrine 
on  this  matter  should  have  settled  down  into  that 
stated  by  Lord  St  Leonards.']  The  Court  of  Chan- 
cery would  enforce  performance  of  the  condition  as  a 
personal  obligation  on  the  devisee.  The  condition  is 
looked  upon  as  a  stipulation  which  binds  the  party  who 
takes  the  estate,  so  that,  if  the  estate  is  insuflficiqut  to  pay 
the  legacies,  the  devisee  is  liable ;  Earl  of  Northumba*' 
land  V.  £arl  of  Ayhford  (a).  Messenger  v.  Andrews  (6). 
Doe  d.  Gill  V.  Pearson  (c)  was  a  case  in  which  there 
was  no  remedy  in  equity,  and  the  condition  was  such 
that  the  enforcing  it  would  give  the  estate  to  the  par- 
ties who  would  recover  in  law  or  equity,  tmless  the  fine 
levied  in  breach  of  the  condition  frustrated  the  in- 
tention of  the  testator.  If  this  is  construed  as  a  condi- 
tion, the  object  of  the  testatrix  to  benefit  the  charities 
might  be  defeated  by  a  connivance  between  the  devisee 
and  the  heir,  who  alone  could  take  advantage  of  a  breach 
of  the  condition.  The  testatrix  could  not  have  intended 
that  if  the  devisee  were  prevented  from  paying  the  lega- 
cies within  twelve  months  by  a  suit  brought  by  the  heir 
disputing  the  will,  all  the  property  should  go  to  him, 
who  would  not  be  bound  in  honour  to  regard  her  wishes. 
She  intended  the  legacies  to  be  paid  out  of  his  personal 
property  by  the  person  to  whom  she  devised  the  real 
estate,  placing  reliance  on  his  personal  honour.  As 
to  the  charitable  bequests  which  the  Court  of  Chancery 

(a)  Ainb.  MO.  {h)  4  i?M«.  478.  (r)  6  East,  173. 
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1862.        would  not  enforce^  there  is  no  other  means  of  canying 


Wriout 


them  out. 


^  ^-  Looking  at  the  codicils,  it  is  dear  that  the  testatrix 

did  not  intend  to  die  intestate  as  to  any  part  of  her  pio* 
perty  real  or  personal.  In  the  second  codicil  there  is  a 
devise  of  after-purchased  land  without  condition;  and 
as  the  testatrix  gives  that  to  her  devisee  absolutely, 
appending  it  to  the  property  in  her  will,  she  cannot  have 
intended  that  the  devise  in  her  vnll  should  be  upon  a 
strict  condition  at  law,  and  so  the  property  in  her  inSi 
go  to  the  heir  for  condition  broken. 

Mellish,  in  reply. — ^The  cases  which  decide  that  rdief 
against  forfeiture  would  be  given  in  equity  are  dedsicms 
that  at  law  the  heir  can  recover  for  condition  broken. 
Poor  V.  Mial  (a)  was  a  bequest  of  leasehold  estate  for 
which  the  heir  could  not  enter.  There  is  no  case  whidi 
supports  the  alleged  change  in  the  law^  where^  as  in  this 
will^  there  are  express  words  importing  a  condition. 

Erle  C.  J.  This  is  a  case  of  considerable  difficulty. 
There  is  a  doubt  in  the  minds  of  some  members  of  the 
Court ;  in  the  minds  of  others  there  is  no  doubt.  Vfoa 
the  whole,  however,  we  are  all  of  opinion  that  the  judg« 
ment  of  the  Court  of  Queen's  Bench  ought  to  be  affirmed. 

Speaking  for  myself,  and  I  believe  for  some  of  my 
brethren,  I  may  say  that,  if  we  discovered  from  the  will 
that  it  was  the  intention  of  the  testatrix  that  there 
should  be  a  forfeiture  of  the  estate  by  the  devisee  in  the 
event  of  the  legacies  not  being  paid,  it  would  be  our 
duty  to  give  effect  to  that  intention ;  but  we  fail  to  dis- 
cover with  judicial  certainty  that  such  was  the  intention 
of  the  testatrix. 

{a)  Madd.  #  Geld,  32. 
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Pollock  C.  B.    I  entirely  agree  with  the  Lord  Chief  1862. 

Justice.     I  do  not  think  that  the  will  sufficiently  shews  ^^ 

us  that  the  condition  was  intended  to  operate  so  as  to  _,  ▼• 

*^  Wilkin. 
produce  a  forfeiture ;  and,  therefore,  we  should  follow 

the  current  of  recent  decisions. 


Williams  J.    I  cannot  see  on  the  face  of  the  will 

sufficient  to  bring  my  mind  to  the  conclusion  that  the 

testatrix  intended  that  the  non-payment  of  the  legacies 

should  operate  as  a  forfeiture.     As  to  the  passage  in 

1  Sugden  on  Powers,  p.  122,   7th  ed. ;    106,  pi.  15, 

8th  ed.,  I  think  all  that  Lord   St.  Leonards  meant 

to  say  was,  that  the  remedy  given  in  a  Court  of  equity 

for  carrying  out  the  intention  of  a  testator  was  one 

irliich  in  old  times  the  Courts  of  law  could  not  regard. 

Tliose  Courts  thought  themselves  restrained  from  look- 

^^S  iipon  the  proceedings  in  a  Court  of  equity  as  a 

J^medy,  and  therefore  held  particular  words  in  a  will 

^    constitute  a  condition,  on  the  ground  that,  if  they 

"*^  not,  there  would  be  no  remedy.    That  reason  has 

^*^6  since  ceased,  and,  therefore,  a  different  view  is 

*k^eix  as  to  whether  particular  words  constitute  a  con- 

"**^on.     But  I  do  not  think  that  all  words  which  would 

*^*^erly  have  been  looked  on  as  creating  conditions  are 

^"^  to  be  treated  as  trusts,  but  that  this  can  be  done 

^y  where  the  Court  of  Chancery  can  more  conveniently 

^^e   effect  to  the  wish  expressed  than  a  Court  of  law. 

■^^king  at  the  language  of  this  will  altogether,  I  think 

^    are  more  likely  to  effectuate  the  intention  of  the 

^^^^atrix  by  construing  it  as  a  trust  than  as  a  condition. 

C^HANNBLL  B.    I  am  entirely  of  the  same  opinion. 

Keating  J.  concurred. 

Judgment  affirmed. 
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Saturday, 
Febrtiary  8tli. 

Marine  in- 
surance.   Par- 
ticular average. 
Partial  loss. 
Expence  of 
forwarding 
goods. 


The  Great  Indian  Peninsula  Railway  Company 
against  Saundees. 


1.  Where  goods  are  insured  by  a  policy  of  marine  insurance  in  the 
ordinary  form,  the  expression  •*  warranted  free  firom  particuLir  average" 
is  not  confined  to  losses  arising  from  injury  to,  or  deterioration  <£,  th« 
goods  themselves ;  but  is  e(]uivalent  to  a  stipulation  against  total  lou 
and  general  average  only;  and,  consequently,  includes  expences  incomd 
in  relation  to  the  goods. 

2.  A  quantity  of  iron  rails  was  shipped  to  be  carried  to  a  certain 
place,  for  a  sum  to  be  paid  here,  ship  lost  or  not  lost.  The  shippers 
insured  them  by  a  policy  in  the  ordinary  form  "  warranted  free  from  pw- 
ticular  average,  unless  the  ship  be  stranded,  sunk  or  burnt  ;*'  with  the 
usual  clause  authorizing  the  assured  to  "  sue,  labour  and  travel  for,  in, 
and  about,  the  defence,  safeguard  and  recovery  of  the  goods.'*  The  ship 
was  neither  stranded,  sunk  nor  burnt ;  but  there  was  a  constructive  total 
loss  of  her  by  perils  of  the  sea.  The  rails  were  saved,  and  sent  on  in. 
other  vessels  to  their  destination,  for  which  the  assured  was  compelleJ- 
to  pay  freight  to  an  amount  not  exceeding  the  value  of  the  rails.  Beld, 
that  this  freight  was  not  recoverable  under  the  policy. 

in  RROR  having  been  brought  on  the  judgment  of  the 
Queen's  Bench  for  the  defendant  (see  voL  1,  p.  41), 
the  case  was  argued,  on  the  3d  and  8th  February;  before 
Erie  C.  J.,  Pollock  C.  B.,  Keating  J.,  and  Ckannell  and 
Wilde  BB. ;  and  judgment  delivered  on  the  latter  day. 


Edward  James  {R.  E.  Turner  with  him),  for  the  plain- 
tiffs.— The  plaintiffs  are  entitled  to  recover  from  the 
defendant  the  money  expended  by  them,  after  the  loss 
of  the  ship,  in  forwarding  the  insured  goods  to  their 
destination.  The  Court  below  decided  in  favour  of  the 
defendant,  on  the  grounds,  first,  that,  as  there  had  been 
no  total  loss  of  the  goods,  the  case  was  one,  not  of 
general  average,  but  of  particular  average,  and,  a& 
such,  excepted  by  express  provision  in  the  policy ;  and, 
secondly,  that,  for  the  same  reason — namely,  there  having 
been  no  total  loss  of  the  goods — the  case  did  not  come 
within  the  clause  authorizing  the  assui*ed  to  '^  sue,  labour 
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and  travel  for,  in,  and  about,  the  defence,  safeguard  and        1862. 


recovery"  of  the  goods,  to  the  charges  of  which  the  Great Indiah 


assurers  und^ook  to  contribute. 

It  is  true  that  here  was  no  actual  loss  of  the  goods, 

nor  constructive  loss  either,  seeing  that  the  additional 

expense  incurred  in  forwarding  them  did  not  equal  their 

Talue;  Rosetto  v.  Gurney  («).     But  it  is  a  rule  that,  in 

construing  a  contract,  the  whole  must  be  looked  at,  and  a 

Teasonable  construction  put  upon  it.    In  Dlacketi  v.  The 

Itoyal  Exchange  Insurance  Company  {b),  also,  Lord  Lynd- 

hurst,  delivering  the  judgment  of  the  Court,  says,  "  The 

rule  of  construction  as  to  exceptions  is,  that  they  are  to 

ie  taken  most  strongly  against  the  party  for  whose  benefit 

ttiey  are  introduced.      The  words  in  which   they  are 

expressed  are  considered  as  his  words,  and  if  he  do  not 

tise  words  clearly  to  express  his  meaning,  he  is  the  person 

^1:^0  ought  to  be  the  sufferer.**      Consequently  clauses 

ik^  the  present,  in  a  policy  of  insurance,  which  are 

''^'•^^^oduced  for  the  protection  of  the  underwriter,  are  to 

°^       looked  on  as  expressed  in  his  own  words,  and  be 

^^*^^^8trued  most  strongly  against  him.     Applying  these 

P^^'^^ciples  here,  the  true  construction  of  this  policy  is, 

^^^t  the  underwriter  undertakes,  not  only  that  he  will 

^^^iemnify  the  assured  against  total  loss  of  the  goods  diu-ing 

^^^  transit,  but  that  if,  in  consequence  of  the  perils  in- 

^^^^^1^  against,  any  money  is  necessarily  expended  by  the 

^^^ured  in  bringing  the  goods  to  their  destination,  he 

^ill  repay  it.     [James  here  stated  that  a  similar  con- 

^^truction  has  always  been  put  at  Lloyds  on  the  common 

Memorandum  in  marine  policies,  which  is  in  the  same 

language  as  that  in  the  body  of  the  policy  in  this  case ; 

and  that,  where  goods  have  met  with  accidents  like  the 

present,  the  practice  of  average  staters  is  never  to  add 

(/I)  nC.B.  176.  (h)  2  C.  4-  J.  244.  251. 
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1862.        to  the  account  of  the  assured  the  expence  incurred  in 

Great  Indian  landing,  warehousing  and  drying,  so  as  to  bring  the  loss 

^Railwa^     up  to  3/.  or  5/.  per  cent.,  as  the  case  may  be.]    Under  the 

Company      circumstances  it  was  for  the  assured  to  decide  whether 

Saundebs.     he  would  abandon  the  goods.      [Pollock  C.  B.  referred 

to  the  language  of  Lord  Ellenborough  in  Anderson  v. 

IVallis  (a),  that  ^'  Disappointment  of  arrival  is  a  new 

head  of  abandonment  in  insurance  law.''] 

The  Court  below  founded  their  judgment  in  a  great 
degree  on  Amould  on  Insurance^  voL  2,  p.  970,  §  358, 
2d  ed.,  where  particular  average  loss  is  said  to  be  *' low 
arising  firom  damage  accidentally  and  proximately  caused 
by  tlie  perils  insured  against,  or  from  extraordinary  ex- 
penditures necessarily  incurred  for  the  sole  benefit  of 
some  particular  interest,  as  of  the  ship  alone  or  the 
cargo  alone,''  and  also  p.  875,  §  322 ;  and  on  Phillips  on 
Insurance^  vol.  2,  p.  183,  §  1422, 3d  ed.,  where  he  defines 
particular  average  to  be  "  a  loss  borne  wholly  by  the 
party  upon  whose  property  it  takes  place,  and  is  so  called 
in  distinction  from  a  general  average,  for  which  different 
parties  contribute,"  and  p.  452,  §  1767,  where  he  says  that 
an  insurance  against  total  loss  only  and  an  insurance 
with  the  exception  of  particidar  average,  are  equivalent 
forms.     But  the  expression  "  average"  is  used  in  insur- 
ance law  in  different  senses,  from  which  much  coniusion 
has  arisen.     In  Wilson  v.  Smith  {b)  Lord  Mansfield  sbjs, 
"Policies  of  insurance,  according  to  their  present  form, 
are  very  irregular  and  confused :   an  ambiguiiy  arises 
in  them   from  their   using  words  in  different  senses; 
particularly  in  the   use   of    this   word   average/'     In 
Burnett  v.  Kensington  (c),   Lawrence  J.  says:     "Now 
considering  how  extremely  inaccurate  a  policy  of  insu- 

(«)  2  Mau.  4-  S.  240.  247.  (h)  3  Burr.  1560.  1556. 

(r)  7  T.  /?.  210,  225. 
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ranee  is  penned^  I  think  that  too  great  stress  ought  not        1862. 
to  be  had  on  the  precise  words  used  in  it/*  In  Le  Cliemi'  great  ixmAN 
nani  v.  Pearson  (a)  Manxfield  C.  J.,  delivering  the  judg- 
ment  of  the  Court,  says :  "  This  policy  of  insurance  is 
a  Tery  strange  instrument,  as  we  all  know  and  feel ;  in 
practice  I  know  of  cases  in  the  Court  of  King's  Bench, 
where  such  expences  have  been  recovered  as  an  average 
loss,  without  making  any  distinction  whether  it  was  re- 
coverable as  an  average  loss  from  damage  repaired,  or 
within  the  words  of  the  permission  to  '  sue,  labor,  and 
travail,  &c. ;'  and  as  no  such  distinction  has  been  made, 
we  find  it  safer  to  adhere  to  the  practice  which  has  ob- 
tained and  to  call  it  all  average  damage/'  Tn  the  present 
case,  the  judgment  of  the  Court  below  proceeded  on  the 
ground  that  "  particular  average"  and  ^'  partial  loss"  are 
synonymous  terms,  and  opposed  to  total  loss.    It  is  true 
^liat  ''  particular  average"  is  often  used  in  the  sense  of 
"  partial  loss,"  but  it  is  often,  and  in  this  case  among 
others,  used  in  a  different  sense,  as  meaning  deterioration 
o^  the  goods  by  the  perils  insured  against     There  are 
xmany  authorities  to  this  effect.     Benecke  on  Marine  In* 
^^rurance,  472,  Land.  1824,  says :  "  The  term  particular 
^^veraffe,  as  understood  at  Lloyds,  does  not  comprise  the 
,gaarticular  charges,  or  the  expenses  incurred  for  saving  or 
'preserving  the  cargo  or  freight,  such  as  warehouse-rent 
in  an  intermediate  port,  which  is  considered  a  particular 
chaise  on  the  cargo,  and  expenses  of  reloading,  which  is 
made  a  particular  charge  on  the  freight.    These  charges, 
however  small  they  may  be,  are  paid  by  the  underwriter 
independent  of  the  particular  usage.     Hence  it  is  clear 
that  they  cannot  be  added  to  the  particular  average,  for 
the  purpose  of  ascertaining  whether  this  amounts  to  5  or 
3  per  cent.,  and  that  the  underwriter  is  not  liable,  imless 
(a)  4  Taunt.  3^37,  380. 
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1862.       the  particular  average  by  itself  amount  to  the  stipulated 

Great  Indiah  P®'  centage. — For  the  same  reason^  general  and  particular 

^Raihray^    average  cannot  be  added  to  make  the  underwriter  liable 

Company      if  they  jointly  amount  to  3  per  cent/'     And,  at  p.  880, 

SAUHDKBa.     he  has  language  to  the  same  eflFect.     Emirigon,  Traiti 

dea  Assurances,  tom.  1,  ch.  12,  sect.  39,  p.  584,  ed.  by 

Boulay-Paty,  1827,  gives  the  following  definition  firom 

Targa,  c.  60,  p.  255 :  "  L'avaria  6  damno,  quale  6  per 

tormenta  di  mare,  o  per  altro  accidente  fatale  ha  oiigine, 

e  occorre  6  in  la  nave  o  in  le  merci  in  quella  existante, 

e  in  Tuna,  e  Taltre  anchora/'     And  the  following  from 

Pothier,  Des  Assurances ,  no.  115:  '^On  appelle  avarie, 

dont  les  assureurs  sont  tenas,  tons  les  dommages  causes 

par  quelque  accident  deforce  majeure  aux  choses  a8sur6e8, 

quoiqu^il  n'ait  pas  cause  la  perte  totale;  et  toutes  les 

depenses  extraordinaires  auxquelles  quelque  accideni  de 

force  majeure  a  donne  lieu,  par  rapport  aux  choses  assn- 

rees/'    Again,  Emerigon,  c.  12,  s.  16,  p.  426,  cites  art.  9  of 

the  Declaration  of  1799 :  and  adds  the  following,  '*  Dans 

les  cas  ou  les  dites  marchandises  auraient  ^t^  chaig^ 

dans  un  nouveau  navire,  les  assureurs  courront  les  risques 

sur  les  dites  marchandises  jusqu'a  leur  debarquement 

dans  le  lieu  de  leur  destination,  et  seront  en  outre  tenus 

de  supporter,  k  la  charge  des  assures,  les  avaries  des 

marchandises,  les  frais  de  sauvetage,  de  chargement, 

magasinage  et  rembarquement,  ensemble  les  droits  qui 

pourraient  avoir  ete  payes,  et  le  surcroit  de  fret,  s*il  y 

en  a^     And  Boulay-Paty,  in  a  note  on  this  passage, 

says,  "On  entend  ^wc  surcroit  de  fret  ce  qu'on  paie  de 

plus  pour  le  transport  depuis  le  lieu  du  desastre  ju»- 

qu'^  celui  de  la  destination,  relativement  au  premier  fret 

stipule.    Amould  on  Insurance,  vol.  2,  pp.  1126-7,  §  398, 

2d  ed.,  refers  to  Barker  v.  Blakes  (a),  and  says,  "  This 

{a)  9  E(i8t,  283. 
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the  true  doctrine  on  another  occasion,  ^that  a  total  loss  Great  Indian 
of  the  cai^o  may  be  effected  by  a  total  permanent  inca- 
pacity in  the  ship  to  perform  the  voyage,  for  that  is  a 
destruction  of  the  contemplated  adventure;^  Anderson  v. 
WaUis  {a)"     In  Thompson  v.  The  Royal  Exchange  As- 
surance Company  (6),  Bayley  J.  says,  "  The  very  object 
of  the  exception  is  to  Sree  the  underwriters  from  liability 
for  damaged  goods.    They  say  in  effect  that  they  will  be 
liable  if  the  goods  are  wholly  lost,  but  not  if  they  are 
only  damaged*"    And  in  Livie  v.  Janson  (c)  Lord  Ellen- 
hrougk  says,  "  There  may  be  cases  in  which,  though  a 
prior  damage  be  followed  by  a  total  loss,  the  assured 
may  nevertheless  have  rights  or  claims  in  respect  of  that 
prior  loss,  which  may  not  be  extinguished  by  the  subse- 
quent total  loss.     Actual  disbursements  for  repairs  in 
&ct  made,  in  consequence  of  injuries  by  perils  of  the 
•cas  prior  to  the  happening  of  the  total  loss,  are  of  this 
description ;  unless  indeed  they  are  more  properly  to  be 
^^^laidered  as  covered  by  that  authority,  with  which  the 
•®®^i^  is  generally  invested  by  the  policy,  of  '  suing, 
^"Ouring  and  travailing,  &c.,  for,  in,  and  about  the  de- 
^ce,  safeguard,  and  recovery  of  the  property  insured :' 
"^hich  case  the  amount  of  such  disbursements  might 
^^I'e  properly  be  recovered  as  money  paid  for  the  under- 
^^*^rs  under  the  direction  and  allowance  of  this  provi- 
^^  of  the  policy,  than  as  a  substantive  average  loss  to 
^ded  cumulatively  to  the  total  loss  which  is  after- 
^^cls  incurred  in  consequence  of  the  sea  risks."     In 
^Jff  V-  Mackenzie  (d)  Williams  J.,  in  delivering  the 
^^^gment  of  the  Court,  says,  "  Although  it  is  stipidated 

(a)  2  Man.  #  8.  240.  246.  (h)  16  East,  214, 215. 

(c)  12  East,  648.  665. 

(d)  26  L.  J,  a  P.  313.  316;  3  C.  B,  K  S.  16.  29. 
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1862.  by  the  warranty  that  these  e£Pecta  shall  be  firee  of  8^ 
Grrat  Indian  average, — or,  in  other  words,  that  the  insurer  shall  n.c 
^Siiiway^  be  liable  for  any  amount  of  sea  damage  to  them  short  c 
Company  ^  total  loss, — we  think,  looking  at  the  natuy  of  tLi 
Saunders,  subject  of  insurance  and  the  terms  of  this  exemption^  it 
is  doing  no  violence  to  the  language  used  to  hold  that  he 
is  not  to  be  exempted  from  liability  for  a  total  loss  of 
any  of  the  articles  of  which  the  '  effects*  consist.*'  Tbe 
form  of  the  declaration  in  Powell  y.  Gudgeon  (a),  abo, 
although  the  judgment  proceeded  on  another  point,  sup- 
ports  this  construction.  The  American  case  of  Mumfori 
y.  The  Commercial  Insurance  Company  {b)  is  an  authority 
in  point  for  the  plaintiffs.  [He  also  referred  to  2  ArmmU, 
Insurance,  322  §  875,  324  §  885,  and  357  §  967.]  If 
these  goods  had  been  sent  on  to  their  destination  by  the 
captain  instead  of  the  assured,  he  could  recover  the 
excess  of  the  charge  for  carrying  them  above  the 
amount  of  the  bill  of  lading ;  Shipton  v.  Thornton  (c). 
IWilde  B.  That  point  is  not  there  decided.  What  yon 
refer  to  is  only  a  doubt  thrown  out.  Everth  v.  Smith  (li) 
and  McCarthy  v.  Abel  {e)  seem  against  you.]  At  least 
the  plaintiffs  are  entitled  to  recover  the  difference  be- 
tween the  expense  incurred  in  sending  on  the  goods  anc 
the  sum  paid  for  their  carriage  in  the  first  instance. 

Honyman,  who  appeared  for  the  defendant,  was  mm 
called  on. 

Eble  C.  J.  I  am  of  opinion  that  the  judgment  (3 
the  Court  of  Queen's  Bench  ought  to  be  affirmed. 

This  is  an  insurance  on  goods  '^  warranted  free  finof 
particular  average,'* — in  effect  an  insurance  against  a  tot^ 

{a)  5  Mau,  #  8.  431.  {h)  5  Johns,  (U,  8,)  Bip,  262. 

((•)  dA.^E.  314.  335.  (rf)  2  Mau.  #  8.  27S. 

(<•)  5  East,  388. 
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loss.    According  to  the  statement  before  us  the  facts  are 
these.   The  carriage  of  the  goods  was  prepaid,  amount- 
ingr  to  629i  ds.  lOrf. ;  the  ship  sailed,  and,  having  been 
dajxiaged,  was  taken  into  an  intermediate  port  under  cir- 
cunastances  which  constituted  a  constructive  total  loss 
of  -tie  ship;  but  thd  targo  was  landed  and  delivered  to 
th^    plaintiffs  who  were  the  owners  of  it,  and  by  them 
tak^n  to  its  destination  in  a  state  undamaged  by  sea 
>^^Jiy  way.     After  the  happening  of  this  misfortune  to 
the   ship,  the  plaintifls  paid  825/.  Us.  7d.  more  for  the 
^^^^^  voyage;  and  they  now  seek  to  recover  this  latter 
•^^Oa,  or  the  difference  between  the  two  sums,  from  the 
in^^iorer;  and  the  question  is,  are  they  entitled  to  do  so  ? 
It  is  certain  that  the  plaintiffs  cannot  recover  here  as 
fo^>^  a  total  loss  of  the  goods,  seeing  that  the  goods  were  re- 
8toxred  to  them  in  specie,  and  forwarded  by  them  to  their 
pL^^^e  of  destination,  where,  so  far  as  any  sea  damage  is 
coxicemed,  they  may  have  received  full  value  for  them. 
Sat  Mr.  James  ably  ai^es  that  the  plaintiffs  are  en- 
titled to  recover  this  money ;  not  as  compensation  for  loss 
<^  the  goods  within  the  general  language  of  the  policy; 
hti.€  as  the  expense  of  forwarding  them  to  their  destination 
^  other  vessels,  under  what  has  been  called  "  the  labour 
**^^  travel  clause^'  which  empowers  the  assured  to  sue, 
lalK)ur,  and  travel  to  save  the  thing  assured  from  impen- 
^^g  loss.     The  substantial  ground,  however,  on  which 
^    decide  this  case  is  entirely  beside  his  able  argument. 
^^€  expences  that  can  be  recovered  imder  the  suing, 
*^^uring  and  travelling  clause  are  expences  incurred  to 
P^vent  impending  loss  within  the  meaning  of  the  policy. 
^^w,  here,  the  goods  were  given  up  to  the  plaintiffs  in 
P^fect  safety;  and  the  question  is,  were  these  expences 
^^red  to  prevent  a  total  loss  ?     Had  the  owners  a  right 
Vol.  II.  T  B.  &  s. 
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1862.       when  the  goods  were  given  into  their  possession  to  turn 
Great  Indian  the  transaction  into  a  total  loss  ?     Certainly  not,  for 
Kaiiway      t^cy  had  the  goods  in  specie,  and  consequently  that 
825/.  lis.  7d.  had  no  reference  to  suing,  labouring  or 
travelling  in  order  to  prevent  such  a  loss. 

A  great  part  of  Mr.  James'B  argument  turned  on  the? 
different  meanings  of  the  word  "  average/'     U  it  wer^ 
necessary  to  go  into  that  point,  I  should  clearly  be  o^ 
opinion  that  the  words   found  in  an  instrument  in 
common  use  should  be  taken  according  to  the  ordinary 
understanding  of  them  when  so  used.     It  is  agreed  that 
''particular  average'*  has  two  meanings,  universally  un- 
derstood— that  when  taken  with  reference  to  the  common-^ 
memorandum  clause  it  excludes  certain  ezpences,  bnt^ 
when  taken  with  reference  to  the  money  to  be  paid  by^ 
the  underwriter  it  includes  them.     In  Amauld  on  Inmr^'^ 
ance,  voL  2,  970,  sect.  358,  2d  ed.,  it  is  said  that  sucta 
expenses  as  these  are  to  be  included.     But  all  this  l^ 
beside  the  question  now  before  us^  as  these  expences  hav«^ 
nothing  to  do  with  the  labour  and  travel  clause.    I  ab^ 
think  that  it  should  make  no  difference  in  our  judgmei^B 
whether  the  freight  was  prepaid  or  to  be  earned. 

For  these  reasons,  and  also  those  given  in  the  Cou:^ 
below,  which  are  quite  satisfactory  to  my  mind^  and  whe 
the  difference  between  this  case  and  the  American 
otMumfard  v.  The  Commercial  Insurance  Company  (a)  i 
clearly  pointed  out,  I  am  of  opinion  that  the  defenda:xa 
is  entitled  to  our  judgment. 


Pollock  C.  B.,  Keating  J.,  and  Channell  and  Wii-i>J 
BB.  concurred. 

Judgment  affinaed* 

(a)  5  Johtif,  (U,  8.J  Rep,  262. 
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rfi  ^  Churchwardens  and  Overseers  of  Faversham,  Thur$day, 

February  ISth. 

appellants,  The  Guardians  of  the  Isle  of  Thanet 

-^T    •  J       .  Pauper  lunatic 

mJnion,  respondents.  in^syium. 

Order  of  seUU- 
ment  and 
"M.  -    A  justice  of  a  borough  not  having  a  quarter  sessions  has  no  juris-   VJf'T^fS^S^. 
a««jion,  under  eect  67  of  stat.  16  &  17  Vict.  c.  97.,  to  send  a  pauper   ^M"  1'  ^J^^' 
hixm.cft.tic  to  an  asylum ;  and  this  by  reason  of  the  meaning  assigned  to   ^kV  i  w' 
tlb^    ^oid  **  borough'*  by  the  interpretation  clause,  sect  132.  ^''  ^^^ 

^S.  The  jurisdiction  of  justices  under  sect.  97  of  that  Act  to  adjudge  the 
srft:ftX«ment  of  a  pauper  lunatic  and  make  an  order  for  his  maintenance, 
atrr-Mrhei  where  he  is  de  £EU*to  confined  in  an  asylum ;  and  their  order 
is  xmot  invalidated  by  the  fia^t  that  he  was  sent  there  by  a  justice  who 
luM^  no  jurisdiction :  (per  W^ktman  and  Mdhr  JJ. ;  CrompUm  J. 
iti  wi  rntiente.) 

/^ASE  stated  under  stat  12  &  13  Vict.  c.  45.  s.  11. 

This  was  an  appeal  against  an  order  of  G.  C.  Norton, 
Baq.^  one  of  Her  Majesty's  justices  of  the  peace  for  the 
coxinty  of  Surrey^  and  one  of  the  Magistrates  of  the 
Police  Courts  of  the  metropolis^  bearing  date  the  13th 
^P^,  I860,  adjudicating  the  settlement  of  Sarah  Martin, 
a  lunatic,  to  be  in  the  parish  of  Faversham,  in  the  county 
^  -Kent,  and  ordering  the  guardians  of  the  poor  of  the 
^^*^>eriham  Union  to  pay,  on  account  of  the  said  parish, 
^^i^ain  expences  incurred  in  and  about  the  examination 
^d  conveyance  of  the  said  Sarah  Martin,  and  also  for 
^^  expences  of  her  maintenance. 

^e  order  of  G.  C.  Norton,  Esq.,  contained  the  foUow- 
^  totals.  "Whereas,  by  a  certain  order  of  Datid 
■^■•c^  Esq.,  one  of  Her  Majesty's  justices  of  the  peace 
^  ^iid  for  the  borough  of  Margate,  in  the  county  of 
^^^,  heretofore  made  and  now  proved  before  me  the 
^^^^dersigned,  one  of  Her  Majesty's  justices  of  the  peace 
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1862.       ^  and  for  the  county  of  Surrey,  and  being  also  one 
FayerbhaiT  ^^  ^^^  Magistrates  of  the  Police  CJourts  of  the  metro- 
polis^ sitting  at  the  Lambeth  Police  Court,  in  the  said 
county  of  Surrey,  and  within  the  Metropolitan  PoKce 
district^  and  within  whose  jurisdiction  the  licensed  house 
for  the  reception  of  lunatics  hereinafter  mentioned,  and 
in  which  one  Sarah  Martin,  a  pauper  lunatic,  is  now 
confined,  is  situate,  bearing  date  the  12th  July  last 
past,  and  directed  to  the  superintendent  or  proprietors 
of  the   Cambenoell  House  Lunatic  Asylum,  being  a 
licensed  house  for  the  reception  of  lunatics,  situate  at 
Camberwell,  in  the  said  county  of  Surrey  ;  after  reciting 
that  he  the  said  David  Price  had  called  to  his  assis- 
tance a  surgeon,  and  had  personally  examined  the  said 
Sarah  Martin,  and  was  satisfied  that  the  said  Sarah 
Martin  was  a  lunatic,  and  a  proper  person  to  be  taken 
charge  of  and  detained  under  care  and  treatment,  it  was 
by  the  said  David  Price  ordered  that  the  said  superiii- 
tendent  or  proprietors  should  receive  the  said   SaraM 
Martin  as  a  patient  into  his  asylum ;  and  subjoined  i^ 
which  said  order  was  a  statement  respecting  the  aai-^ 
Sarah  Martin,  as  required  by  the  statute  in  such  ca^ 
made  and  provided.     And,  whereas  it  is  now  proved  ^ 
me  the  said  undersigned  magistrate,  upon  oath,  that  \w^ 
fore  and  at  the  time  of  the  making  of  the  said  order  t%^ 
said  Sarah  Martin  was  chargeable  to  the  parish  of  1^' 
John  the  Baptist,  in  the  Isle  of  Thanet  Poor  Law  Unio^ 
in  the  said  county  of  Kent;  and  that,  by  virtue  of  the  sa-i* 
order,  the  said  Sarah  Martin  was,  on  the  said  12th  J^^ 
last  past,  conveyed  from  the  said  parish  of  St.  John  /^ 
Baptist  to  the  said  licensed  house^  and  was  there  received 
by  the  superintendent  or  proprietors  thereof  as  a  patient 
by  virtue  of  the  said  order,  and  that  she  hath  since  bees 
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and  still  is  confined  there  as  a  lunatic^  at  the  expense  of 
the  said  parish  of  St  John  the  Baptist"    The  order  then 
recited  a  complaint  by  the  guardians  of  the  Isle  of  Thanet 
Union,  on  behalf  of  the  parish  of  St.  John  the  Baptist,  of 
the  chargeability  of  the  lunatic  to  that  parish,  and  ad- 
judged that  the  place  of  the  last  legal  settlement  of  the 
lunatic  was  in  the  parish  of  Faversham:  and  ordered  the 
guardians  of  the  Faversham  Union  to  pay,  on  account  of 
the  parish  of  Faversham,  to  the  guardians  of  the  Isle  of 
Thanet  Union,  certain  sums,  being  respectively  the  ex- 
pences  incurred  in  and  about  the  examination  of  the 
lunatic,  and  in  bringing  her  before  the  said  justice,  and  in  . 
and  about  conveying  her  to  the  asylum,  and  the  charges 
for  her  maintenance  in  the  asylum  for  twelve  months  next 
before  the  date  of  the  order ;  and  a  certain  sum  weekly 
for  the  future  maintenance  of  the  lunatic  in  the  asylum. 
The  order  of  David  Price  was  as  follows.    *'  I,  David 
•flice,  the  undersigned,  having  called  to  my  assistance  a 
«uigeon,  and  having  personally  examined  Sarah  Martin, 
•  pauper,  and  being  satisfied  that  the  said  Sarah  Martin 
^  3.  person  of  unsound  mind,  and  a  proper  person  to  be 
^•^en  charge  of  and  detained  under  care  and  treatment, 
^a^i-e  being  no  available  accommodation  in  the  County 
"^-^^lum,  hereby  direct  you  to  receive  the  said  Sarah 
^^'^^rtin  as  a  patient  into  your  house." 

'  Subjoined  is  a  statement  respecting  the  said  Sarah 
nrtin. 

"  (Signed)  David  Price,  a  justice  of  the  peace 
for  the  borough  of  Margate. 
"  Dated  the  12th  day  of  July^  1859." 
^0  /.  H.  Paul,  M.D.,  Medical  Superintendent 
"of  Cambenoell  House  Asylum." 
David  Price  had,  upon  his  own  knowledge,  and  M'ithout 
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any  notice  being  given  to  him  hy  the  reliering  or  otkr 
officer  of  the  parish  of  St  John  the  Bapiisi,  examined  the 
lunatic  at  the  house  where  she  was  residing,  and  after 
calling  to  his  assistance  a  surgeon,  made  the  order  of  the 
12th  Jufy,  1859. 

Under  this  order  the  pauper  lunatic  was  conyejed 
from  the  parish  of  St  John  the  BaptiMt,  Margate,  to  the 
said  licensed  house  by  the  relieving  officer  of  such  puisL 
At  the  times  the  orders  of  David  Price  and  G.  C.  Norttm, 
Esquires,  dated  respectively  the  12th  July,  1859,  and 
13th  April,  1860,  were  made,  the  pauper  lunatic  was  i 
proper  person  to  be  confined  in  the  said  licensed  home 
under  the  provisions  of  the  16  &  17  Vict  c.  97.  *.  67^ 
and  it  was  admitted  that  such  lunatic  was  properly  sent 
there,  and  that  all  the  proceedings  for  sending  her  there 
were  regular,  with  the  exception  hereinafter  mentioned. 

The  settlement  of  the  lunatic  is  in  the  parish  of 
Faversham,  and  the  only  ground  of  appeal  against  the 
said  order  was,  that  at  the  time  of  the  making  of  the  order 
by  David  Price,  Esq.,  for  the  removal  of  Sarah  Martk, 
the  borough  of  Margate  was  not  a  borough  town  or 
city  corporate,  having  a  quarter  sessions,  recorder  and 
clerk  of  the  peace,  within  the  meaning  of  the  provisioitf 
of  the  132d  section  of  the  16  &  17  Vict  c.  97.,  "An 
Act  to  consolidate  and  amend  the  laws  for  the  proviflion 
and  regulation  of  lunatic  asylums  for  counties  and 
boroughs,  and  for  the  maintenance  and  care  of  pauper 
lunatics,  in  England;"  and  consequently  that  David  Pri^ 
had  no  jurisdiction  to  make  that  order. 

At  the  time  of  the  making  of  the  order  by  IktU 
Price,  the  borough  of  Margate  was  a  borough  created 
by  charter  of  the  Crown,  dated  the  29th  July,  1357| 
under  the  Municipal  Corporations  Act,  and  David  Pri^ 
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liad  been  appointed,  and  was  at  the  time  of  making  the        1862. 
arder,  a  justice  of  the  peace  of  the  borough ;  but  at  the    Favbrsham 
time  of  making  the  order  by  David  Price  no  court  of       laie'of 
gnaiter  sessions  had  been  or  was  created  or  established      Thanet. 
for  the  borough,  nor  had  any  recorder  or  clerk  of  the 
peace  for  the  borough  been  appointed,  nor  was  there 
then  in  fact  any  recorder  or  clerk  of  the  peace  for  the 
borough. 

The  parish  of  St  John  the  Baptist,  in  which  the 
borough  of  Margate  is  whoUy  situate,  is  not  part  of  the 
xmnty  of  Kent,  but  is  a  non-corporate  limb  and  ancient 
member  and  liberty  of  the  borough  town  and  port  of 
Dover,  and  still  remains  so,  except  so  far  as  it  is  affected 
by  the  charter  of  incorporation  before  mentioned.  Be- 
ndes  the  justices  appointed  for  the  borough  pf  Margate 
onder  the  charter  of  incorporation,  certain  justices  ap- 
pointed under  stat  51  G*  3.  c.  36.,  and  the  justices  of 
Dover  assigned  to  that  place  by  virtue  of  the  Municipal 
[kurporations  Act,  5  &  6  1^.  4.  c.  76.  s,  135.,  continue 
md  have  jurisdiction  in  Margate  under  that  Act,  and 
onder  18  &  19  Vict.  c.  48.  and  20  &  21  Vict.  c.  1. 

David  Price  is  only  a  justice  for  the  borough  of  Mar- 
^te,  appointed  under  the  charter  incorporating  that 
place,  and  is  not  a  justice  for  the  borough,  town  and 
xnrt  of  Dover,  nor  is  he  appointed  under  stat  51  6r.  3. 
i;36. 

Dover  is  one  of  the  Cinque  Ports,  and  has  a  separate 
xmrt  of  quarter  sessions  of  the  peace,  recorder  and 
^k  of  the  peace,  and  it  was  contended  by  the  respond- 
snts  that  Margate  is  still  within  the  jurisdiction  of  such 
x>urt,  by  virtue  of  stats.  5  &  6  f^.  4.  c.  76.  s.  184.  and 
B  &  7  ^F.  4.  c.  105.  s.  10. 

It  was  contended,  on  behalf  of  the  churchwardens  and 
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1862.  overseers  of  the  poor  of  the  parish  of  Faverskam,  that 
Faversham  David  Price  had  no  jurisdiction  to  make  the  order  for 
the  reception  of  the  lunatic  into  the  said  licensed  houses 
and  that^  her  confinement  and  chargeability  there  being 
unlawful,  the  order  of  G.  C.  Norton,  dated  13th  Aprily 
1861,  was  therefore  void. 

It  was  contended,  on  behalf  of  the  parish  of  St  John 
the  Baptist,  Margate,  that  David  Price  had  jurisdiction 
to  make  the  said  order,  and  that^  whether  he  had  or  not, 
the  order  of  G.  C.  Norton  was  rightly  made,  because,  at 
the  time  of  the  making  the  same,  the  pauper  lunatic  was 
confined  in  the  said  licensed  house  at  the  cost  and  chai^ 
of  the  parish  of  St.  John  the  Baptist. 

The  question  for  the  opinion  of  the  Court  is.  Whether 
David  Price  had  jurisdiction  to  make  the  order  dated 
12th  Juli/,  1859;  and  whether,  if  he  had  not,  the  order 
of  G.  C.  Norton  is  thereby  rendered  invalid. 

If  the  Court  should  be  of  opinion  that  the  order  of 
G.  C.  Norton  is,  under  the  circumstances  above  stated, 
properly  made,  then  such  order  is  to  be  confirmed ;  other- 
wise the  same,  or  so  much  thereof  as  this  Court  should 
think  illegal,  is  to  be  quashed. 


Poland,  for  the  respondents. — First,  the  order  for  the^ 
reception  of  the  lunatic  into  the  asylum  was  rightly^* 
made.  Mr.  Price  had  jurisdiction  to  make  that  ordeK3 
under  stat.  16  &  17  Vict.  c.  97.  s.  67.  The  enacting  part=^ 
gives  jurisdiction  to  a  justice  of  the  coimty  or  boroughs 
within  which  the  parish  from  which  the  lunatic  was  sentr^ 
is  situate;  but  the  proviso  is,  "  That  it  shall  be  lawful  foi^ 
any  justice,  upon  notice  being  given  to  him  as  aforesaid^^ 
or  upon  his  own  knowledge,  M-ithout  any  such  notice  a^ 
aforesaid,  to  examine  any  pauper  deemed  to  be  lunatic? 
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at  his  own  abode  or  elsewhere,  and  to  proceed  in  all 
respects  as  if  such  pauper  were  brought  before  him 
in  pursuance  of  an  order  for  that  purpose.''     [^Crornp- 
^oH  J.     That   is   a   proviso  on  the  enacting  part ;   it 
must  mean  that  the.  justice  should  be  a  '*  justice  of 
tbe  county  or  borough  in  which  such  parish  is  situate.''] 
If  that  is  so,  the  justice  who  has  jurisdiction  under  the 
enacting  part  must  be  a  justice  of  a  borough  having 
*  quarter  sessions,  recorder  and  clerk  of  the  peace, 
•  because,  by  sect.  132,  ** '  Borough'  shall   mean  every 
borough  town  and  city  corporate  having  a  quarter  sea- 
sons, recorder,  and  clerk  of  the  peace."     But  Margate, 
ttoogh  an  outlying  district,  is  an  ancient  member  and 
liberty  of  the  borough  of  Dover^  which  is  one  of  the 
^^''^qxie  Ports,  and  has  a  quarter  sessions,  recorder,  and 
^erlc  of  the  peace.     Sect.  67  means  that  the  justice  of 
^^   l)Orough  shall  act  when  the  place  is  liable  to  the 
JOj-is*jj^^Jqii  of  a  borough  quarter  sessions ;  and  Margate 
^    ^   1x)rough  within  the  jurisdiction  of  the  quarter  ses- 
'^^^^^  of  the  borough  of  Dover.     It  is  as  if  Margate  was 
P^*^   of  Dover;  the  justices  of  Dover  have  jurisdiction  in 
^^**»^flfe;  and  all  the  prisoners  committed  by  the  justices 
-^^4argate  are  sent  to  be  tried  at  the  quarter  sessions  at 
*^^>«r.    \Crom'pton  J.   There  is  a  separate  set  of  justices 
^*^^     a  separate  commission  of  the  peace  for  Margate, 
^^htman  J.     The  commission  in  which  Mr.  Price's 
^^^^c^e  is  does  not  extend  to  Dover,  and  therefore  he  is 
^^    a  justice  of  a  borough  within  sect.  67,  as  explained 
^    'the  interpretation  clause.     Crompton  J.     Margate  is 
^   ^Xib-borough  with  a  minor  jurisdiction.     The  inter- 
P^'^tation  clause  is  very  express  as  to  the  meaning  of 
'^^  word  '*  borough"  in  the  statute,  unless  there  be 
^^nething  in  the  subject  or  context  repugnant  to  such 
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construction ;  and  there  is  nothing  in  sect  67  repugnant 
to  the  construction  assigned  to  the  word  by  the  inter- 
pretation clause.  The  Dover  justices  have  jurisdiction 
over  Margate:  the  borough  of  which  Mr.  /Vice  is  a 
justice  has  no  quarter  sessions,  and  therefiare  he  is  not 
within  sect.  67.]  Then,  the  justices  of  the  county  having 
no  jurisdiction  in  Margate,  the  justices  of  Dover  must  go 
to  Margate  in  order  to  remove  dangerous  lunatics. 

Secondly,  supposing  the  order  for  receiving  the  luna- 
tic into  the  asylum  was  invalid,  there  was  sufficient  to 
give  jurisdiction  to  make  the  order  of  settlement  and 
maintenance  under  stat.  16  &  17  Vkt.  c.  97.  «.  97.  By 
that  section,  "  It  shall  be  lawful  for  any  two  justices  (ot 
the  county  or  borough  in  which  any  asylum,  restored 
hospital,  or  licensed  house  in  which  any  pauper  lunatic 
is  or  has  been  confined  is  situate,''  to  inquire  into  and 
adjudge  the  settiement  of  the  pauper  lunatic  and  to  make 
an  order  of  maintenance.     Only  two  ingredients  are 
necessary  to  give  jurisdiction,  viz.,  that  the  person  shoul( 
be  a  pauper  lunatic,  and  that  he  should  actually  be 
confinement;  and  the  Court  will  not  inquire  whethi 
the  proceedings  under  which  he  was  confined  are  h 
or  not.    In  Reg.  v.  The  Inhabitants  of  Crediton  {a)  oi 
of  adjudication  and  maintenance,  made  under  sect  97j 
recited  an  order  of  justices  by  which  the  pauper  lunatics  £c 
was  duly  sent  to  the  asylum,  and  had  been  confined  therup<  ^vv^ 
**  as  such  pauper  lunatic,^'  and  still  remained  theie;  anc:i^^^d 
it  was  held  that  the  jurisdiction  of  the  justices  to  mak^^^e 
the  orders  of  adjadication  and  maintenance  sufficiently  My 
appeared;  and  Erie  J.  said,  p.  242,  '' I  think  that,  wheEr-=« 
an  order,  in  itself  apparently  regular,  refers  by  recital  t— ~^o 
a  former  order,  we  should,  in  absence  of  proof  to  tlk^  € 
(a)  E,  B,iK23i. 
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contrary^  infer  that  the  recited  order  was  good^  though, 
no  donbt,  this  removing  order,  as  recited,  is  exceedingly 
loose.  I  think,  moreover,  that  there  is  a  great  deal  in  what 
Mr.  Coleridge  and  Mr.  Phear  urged  as  to  the  jurisdic- 
tion to  make  the  orders  of  adjudication  and  maintenance 
attaching  by  the  fact  of  the  lunatic  being  in  the  asylum.^' 
[Crompton  J.    There  the  magistrates  had  jurisdiction 
over  the  subject-matter,  but  it  was  objected  that  the 
asylum  was  not  shewn  to  be  that  to  which,  by  sect.  72, 
the  pauper  lunatic  ought  to  have  been  sent.]     Reg.  v. 
The  Guardians  of  the  Carnarvon  and  Anglesea  Union  (a), 
was  decided  on  stat  8  &  9  VicL  c.  126.  s.  58.,  which 
empowered  justices  to  inquire  into  the  settlement  of  a 
pauper  lunatic  '^  confined  or  ordered  to  be  confined,'^ 
which  words  might  be  coustrued  ^'  legally  ordered  to  be 
confined,^'  that  is  by  a  legal  and  valid  order,  whereas  the 
words  in  sect.  97  of  stat.  16  &  17  Fict  c.  97.  are  "  is  or 
has  been  confined.''    Erie  J.  however  said,  p.  713-714, 
**  I  am  inclined  to  think  that  the  jurisdiction  of  the 
justices  to  make  an  order  of  settlement  and  maintenance 
of  a  lunatic  commences  firom  their  finding  him  'confined 
or  ordered  to  be  confined'  in  an  asylimi.    I  think  that  it 
^ould  be  very  salutary  to  take  up  the  inquiry  there,  in  an 
appeal  against  an  order  of  maintenance,  and  so  to  pre- 
clude any  investigation  then  into  the  validity  of  the  order 
under  which  he  was  sent  there."      In  that  case  the 
order  did  not  state  that  there  was  no  asylum  in  the 
county,  or  that  it  was  full,  without  which  the  justices 
would  have  no  authority  to  send  the  lunatic  to  an  asylum 
out  of  the  county.    In  Reg.  v.  The  Inhabitants  of  Min- 

(a)  3  y,  8,  C,  708;  and  see  note  (b)  to  Reg.  v.  The  Inhd)UanU  of 
Mituter,  14  Q.  B,  357. 
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ster  (a)  it  was  held  no  objection  to  an  order  of  mainte- 
nance, under  stat  8  &  9  Vict  c.  126.,  that  the  lunatic  was 
not  stated  to  be  chargeable  to  the  parish  whence  he  was 
removed,  nor  that  the  medical  certificate  did  not  state 
some  of  the  particulars  in  the  form  given  in  the  schedule 
to  the  statute.     Erie  J.,  p.  357,  expressed  the  opinion 
that  the  order  of  maintenance  '^  was  not  invalidated  by 
the  absence  of  any  formality  in  tlie  steps  which  brought*' 
the  pauper  lunatic  into  the  asylum;  and  the  judgment  of 
the  Court,  p.  362,  is  to  the  effect  that  de  facto  confine- 
ment, if  not  unlawful,  gives  jurisdiction  for  adjudicating 
on  the  settlement,  and  making  an  order  of  maintenance. 
[Crompton  J.     In  that  case  the  person  who  sent  the 
lunatic  to  the  asylum  had  jurisdiction ;  but  some  of  the 
forms  directed  by  the  statute  were  not  complied  with.] 
In  stat.  16  &  17  Vict.  c.  97.  the  jurisdiction  is  limited 
to  the  fact  of  the  pauper  lunatic  being  in  the  asylum. 
Suppose  a  lunatic  who  has  strayed  away  firom  his  dwelling     2 
place  is  found  in  a  parish,  and  is  taken  by  a  police  constable  ^^^ 
before  a  magistrate,  who  makes  an  order  for  his  removaLCi^ 
to  an  asylum,  the  relieving  officer  must  execute  the  ordera*:^ 
and  remove  him  to  the  asylum  for  the  protection  of  the^»-^^ 
public.    In  the  first  instance,  the  burden  of  maintaining^ -^ 
a  pauper  lunatic  is  on  the  parish  where  he  is  found;  unc^-Mr^d 
the  only  mode  by  which  that  parish  can  relieve  itself  ici    w 
by  shewing  that  he  was  sent  to  the  asylum  from  it,  an9-^=id 
calling  on  the  justices  to  inquire  into  the  settlemen^^:^^ 
and  make  an  order  upon  the  parish  of  settlement,  uporr^cDn 
which   the  burden   of  maintaining  him  ought  to  \m      fe 
thrown.     [Ci-ompton  J.    The  parish  in  which  the  paupe      :r 
lunatic  is  found  wandering  should  take  him  before  am= 
(fl)  14  Q.  B.  349. 
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gistrate.]    But  in  this  case  the  parish  has  nothing  to  do        18()2. 
with  the  matter.     [Cromptan  J.     We  are  now  on  the    faversuam 
supposition  that  the  person  who  sent  the  lunatic  to  the       ^J^^  ^^ 
asylum  was  not  a  magistrate.]      But  is  the  relieving      Thanbt. 
ofiScer  to  decide  whether  the  order  is  valid  or  not,  in  the 
case  it  may  he  of  a  dangerous  lunatic  ?   The  justices  have 
only  jurisdiction  to  inquire  into  the  place  of  the  last 
legal  settlement.     [Cromptan  J.     Suppose  a  lunatic  has 
himself  walked  into  an  asylum.]      In  some  cases,  the 
officiating  clergyman  or  the  relieving  officer  may  send  a 
lunatic  to  an  asylum ;  suppose  the  person  officiating  as 
clergyman  was  not  ordained,  or  the  relieving  officer  was 
not  properly  appointed ;  or  suppose  the  medical  officer 
who  sent  him  had  no  diploma,  or  his  diploma  was  not 
regular^  is  the  parish  into  which  the  lunatic  had  strayed 
permanently  to  support  him  ?     It  cannot  fairly  be  con- 
tended that  the  parish  officers  ought  to  take  care  that 
tlie  proceedings  are  regular,  because  they  may  not  be 
^lie  parties  who  institute  them.     And,  under  sect.  71y  the 
x^elieving  officer  or  overseer  is  liable  to  a  penalty  for 
irefusing  to  execute,  "  with  all  reasonable  expedition,"  an 
order  for  conveying  a  person  to  an  asylum. 

T.  L.  Wood,  for  the  appellants. — [The  Court  desired 

'Slim  to  confine  his  argument  to  the  last  point.]    Sect.  97 

«f  stat.  16  &  17  f^ivt  c.  97.  assumes  that  the  lunatic  has 

Ixeu  sent  to  the  asylum  imder  the  provisions  of  one  of 

the  previous  sections^  beginning  with  sect.  67,  by  which 

certain  persons  have  authority  to  send  pauper  lunatics  to 

an  asylum;  and  therefore  the  word  "confined'^  must 

mean  "  lawfully  confined.^^     In  Regina  v.  The  InJiabU 

tanU  of  Minster  (a)   Lord  Campbell,  in  delivering  the 

(a)  14  Q.  B,  349.  362. 
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judgment  of  the  CToiirt)  said^  "  As  the  panper  Innatic 
was  de  facto  confined^  and  as  that  confinement  was  no< 
unlawful,  the  jurisdiction    •     .     •     •    attached ;''  and 
reference  was  made  to  several  cases  in  which  the  Conrl 
had  refused  to  discharge  a  lunatic  on  account  of  defects 
in  the  certificate  for  confinement    This  is  not  like  those 
cases,  nor  like  Bey.  v.  7^  Guardians  of  the  Camarven 
and  Anglesea  Union  (a),  in  which  there  was  a  fimlt  in  thi 
order  under  which  the  lunatic  was  sent  to  the  aB^lnni) 
as  recited  in  the  order  adjudging  the  settlement.     It  ii 
of  the  essence  of  sect.  97  that  the  justice  who  sends  the 
lunatic  to  the  asylum  should  have  jurisdiction.     [  Wight' 
mdn  J.    There  may  be  a  distinction  between  the  case  o 
a  lunatic  sent  to  the  asylum  by  a  person  who  appears  tc 
fill  the  office  of  a  justice  and  the  case  of  a  lunatic  seni 
by  a  person  who  does  not  appear  to  do  so.]     In  Reg.  r 
The  Inhabitants  of  Crediton  {b),  the  objection  being  to  tb 
order  sending  the  lunatic  to  the  asylum,  as  recited  in  tb 
order  adjudging  the  settlement,  it  was  held  that,  in  abseiv 
of  proof  to  the  contrary,  the  jurisdiction  of  the  josti 
who  made  the  recited  order  sufficiently  appeared ;  h 
the  contrary  is  shewn.      In  Beg.  y.  The  liAabitanti 
Rhgddlan  (c)  it  was  held  that  a  preliminary  irregula 
on  the  part  of  the  relieving  officer  in  taking  the  pa^ 
lunatic  before  a  justice  did  not  affect  his  jurisdi^ 
to  make  an  order  for  confinement,  nor  the  jurisdi 
of  justices  to  make  an  order  of  settlement  and 
tenance. 


Poland^  in  reply. — It  does  not  follow  that  the  c 

(a)  3  K.  8.  C.  708 ;  and  see  note  (b)  to  i?^.  y.  Us  InJka 
Minster,  14  Q.  B.  367. 
(A)  E.B.iE,23l.  (c)  UQ,1 


XXV.  VICTORIA. 


287 


ment  of  the  lunatic  in  the  asylum  is  illegal  because  she 
was  not  sent  there  by  lawful  authority.  Suppose  she 
was  a  dangerous  lunatic^  her  detention  would  be  legal. 
JEr  p€aie  Greenwood  {a\  coram  Coleridge  J.  {^Cromp- 
ton  J.  Here  the  confinement  of  the  pauper  lunatic  was 
illegal  during  the  time  in  respect  of  which  the  respond- 
ents ask  for  the  expenses  of  past  maintenance.] 


18G2. 
Fatersham 

V. 

Isle  of 
TaAKiT. 


WiohtmanJ.     It  appears  that  Sarah  Martin,  being 

in  the  parish  of  St  John  the  Baptist y  in  the  Isle  of  Thanet 

Unioiiy  was  a  pauper  lunatic  chargeable  to  that  parish ; 

that  an  application  was  made  to  a  magistrate  of  the 

borongh  of  Margate  for  her  removal  to  a  lunatic  asylum^ 

ttid  by  an  order  of  that  magistrate  she  was  removed 

to  the  Camberwell  Asylum.     The  parish  of  St  John  the 

Boptisi  havings  in  the  first  instance^  paid  the  expenses 

of  her  removal  and  the  subsequent  expenses  of  her 

inaintenance  in  the  asyliun^  application  was  made  to  a 

i&etropolitan  Police  Magistrate^  within  whose  jurisdiction 

^e  iqrlum  in  which  the  pauper  lunatic  was  confined  is 

■*Mite,  to  inquire  into  and  adjudge  her  place  of  settle- 

^"^fsiiy  in  order  that  it  might  be  charged  with  her  fiiture 

'^'^tenance^  and  that  the  parish  of  St.  John  tfie  Baptist 

^ht  be  recouped  the  expenses  to  which  it  had  been 

P^t    And^  the  magistrate  having  adjudged  the  appel- 

'^t  parish  to  be  the  parish  of  settlement^  the  objection 

^ea  by  that  parish  is  that  the  authority  under  which 

^  pauper  lunatic  was  sent  to  the  asylum  was  defective, 

^i^asmuch  as  the  magistrate  of  the  borough  of  Margate, 

ftough  within  the  terms  of  sect.  67.  of  stat  16  &  17  Vict 

^97.,  had  no  jurisdiction^  because,  by  the  interpretation 

(«)  1  Jur.  N.  8.  522.  624 ;  8,  C.  Beg,  v.  Finder,  In  re  Greenwood, 
^i./.«.A14ai62. 
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clause,  sect.  132,  the  word  "  borough*'  meaqp  a  borongli 
having  a  quarter  sessions,  and  Margate  has  not  a  quarter 
sessions.    The  parish  officer  who  took  the^aup^  lunatic 
before  the  Margate  justice  omitted  to  look  at  the  inter- 
pretation clause,  and  so  failed  to  make  this  discovery; 
and  therefore  it  is  said  that,  the  confinement  of  the 
pauper  lunatic  in  the  asylum  being  unlawful,  the  order 
of  settlement  and  maintenance  is  void.   It  appears  to  me 
that  it  was  for  the  very  purpose  of  avoiding  such  questions 
as  these  that  sect.  97  was  framed  in  the  terms  in  which 
we  find  it ;  because  nothing  could  be  more  inconvenient, 
or,  if  I  may  use  the  term,  absurd,  than  that  such  ques- 
tions should  be  agitated  on  the  application  for  an  order* 
adjudging  the  settlement.     It  is  dear  that  the  parish  o^ 
settlement  ought  to  bear  these  expenses.    It  is  also  de 
that  the  pauper  lunatic  ought  to  have  been  remove 
to  the  asylum,  and  there  is  no  question  that  she  wa=:. 
chargeable  in  the  first  instance  to  the  parish  of  &U  Johi^ 
the  Baptist ;  and  the  only  question  is,  whether  she  ough^ 
to  have  been  sent  to  the  asylum  by  an  order  of  a  jiMfa'n— 
of  Margate.     Sect.  97  enacts  that  it  shall  be  lawful  fc= 
any  two  justices  for  the  county  or  borough  in  which  i 
asylum  "  in  which  any  pauper  lunatic  is  or  has  be 
confined  is  situate**  to  inquire  into  and  adjudge  the  ] 
legal  settlement  of  such  pauper  lunatic,  and  order  pa.^y 
ment  of  the  expenses  and  maintenance.    By  the  Act  f^cx 
regulating  the  metropolitan  Police  Courts,  2  &  3  rict  c.  T  3. 
s,  1 4.,  under  which  Mr.Norton  acts  as  a  metropolitan  Vo&ce 
Magistrate,  he  has  all  the  powers  given  by  sect.  97  *o 
two  justices ;  but  it  is  said  that,  although  by  the  tenx^s 
of  that  section  it  is  lawful  for  him  to  inquire  into  tb^ 
last  legal  settlement  of  a  pauper  lunatic  confined  in  ^^ 
asylum,  ^rithout  stating  in  terms  that  it  is  necessary  f^Dt 
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him  to  inquire  further,  yet  he  is  to  inquire  whether  the 
lanBtic  was  lawfully  confined.     It  seems  to  me  that  the 
ctgect  of  this  part  of  the  section  was  to  give  him  juris- 
dicrtdon  only  to  inquire  into  the  settlement ;  and  I  adopt 
the   Tiew  stated  hy  Erie  J,,  in  Reg.  v.  The  Guardians  of 
tk^   €!amarvan  and  Anglesea  Union  (a),  ^^  That  the  juris- 
diction of  the  justices  to  make  an  order  of  settlement 
aad   maintenance  of  a  pauper  lunatic  commences  from 
their  finding  him  '  confined,  or  ordered  to  he  confined'  in 
an    asylum.*'    Every  motive  of  convenience  would  lead 
to    such  an  enactment     Therefore,  the  justice  of  the 
case,  except  so  far  as  the  strict  objection  goes,  would 
acquire  such  an  order  as  that  in  question  to  be  made, 
which  is  founded  on  an  order  purporting  to  be  an  order 
of  a  magistrate  for  the  confinement  of  the  lunatic  in 
^e  asylum,  without  inquiring  into  the  jurisdiction  of 
^e   magistrate  to  make  that  order.     I  mm  therefore 
of  opinion  that  our  judgment  ought  to  be  for  the  re- 
spondents. 
• 
CioifPTON  J.     I  am  not  satisfied  with  the  conclusion 
»t  which  my  bAther  Wightman  has  arrived,  and  in  which  I 
believe  my  brother  MeUor  concurs.     We  must  look  at  the 
wder  as  if  it  had  been  made  without  authority  by  a  private 
individual,  for  it  is  conceded  that  Mr.  Price^  though  a  jus- 
tice of  Margate,  had  no  jurisdiction  to  make  it.  Therefore 
wc  have  to  decide  on  the  general  proposition  whether 
•«t  97  of  Stat  16  &  17  Vict.  c.  97.  relates  to  any  other 
PWper  lunatic  than  one  confined  by  order  of  a  justice  or 
^w  person  having  authority  to  make  such  order ;  and 
*  cannot  say  that  I  agree  with  the  view  of  my  brother 

W  3  iV.  s.  a  708.  713-714;  and  see  note  (b)  to  Re^.  v.  The  Inhabit 
^^^/"AftiM^fr,  14  0.  5.357. 
^01-  II,  U  B.   &  8. 
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Wightman  that  the  diflScuIty  of  ascertaining  the  jurisdic- 
tion to  make  the  order  which  must  arise  in  everyparticnlar 
case  can  aflFect  our  decision.     The  Act  of  Parliament  has 
not  made  any  provision  for  such  a  case;  probably  the  hard- 
ship of  it  did  not  occur  to  the  Legislature.     In  order  to 
arrive  at  the  meaning  of  sect  97  we  must  in  this  case  com- 
pare it  with  sect.  67,  which  gives  jurisdiction  to  a  justice 
to  order  any  pauper  deemed  to  be  a  lunatic  to  be  brough*^ 
before  him  to  be  examined,  and,  if  found  to  be  lunatic?^ 
to  order  him  to  be  conveyed  to  an  asylum.     Sect.  9*^ 
must  be  construed  with  reference  to  that  and  oth^** 
sections,  which  give  to  certain  persons  therein  name^ 
authority  to  send  pauper  lunatics  to  an  asylum.^  Givii^S 
full  effect  to  the  generality  of  the  words  at  the  b^nnim^S 
of  the  97th  section,  they  do  not  satisfy  me  that  the  se^^— 
tion  was  intended  to  include  the  case  of  pauper  lunatic:^:^ 
sent  to  the  asylum  by  an  imauthorized  person.     Tl::^.^ 
section  must  be  read  as  if  the  words  were  '^  is  or  Ii.aj8 
been  confined  under  the  former  section,^^  that  is,  1:3^ 
la^vful  authority.     Besides,  the  justices  are  to  order  tl&c 
overseers  of  the  parish  in  which  the  pauper  lunatie     is 
settled  to  pay  all  expenses  incurred  in  and  about  lii^ 
examination^  "  and  the  bringing  him  before  a  justice  c>r 
justices/'  and  his  conveyance  to  the  asylum.     It  seexK^^ 
to  me  a  question  of  great  doubt  whether  sect.  97  coul^ 
be  meant  to  apply  to  any  expenses  except  those  incurred 
when  the  pauper  limatic  had  been  brought  before  tlx^ 
proper  authority,   and  had  been    legally  sent  to 
asylum. 

The  cases  cited  are  reconcileable  with  this  view. 
Reg.  V.  The  Guardians  of  the  Carnarvon  and  AngleB^^^ 
Union  [a)  it  was  decided  that  the  order  under  which  t;l»^ 

(a)  3  h\  S.  a  70«;  and  »cc  uoie(f»)  to  Rcj.  t.  The  InhahUata^^    '^ 
Minster,  14  Q.  2?.  :]:7. 
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lanatic  was  sent  to  the  asylum  was  not  to  be  presumed 
to  be  bad  from  the  recital  of  it  in  the  order  of  settle- 
ment and  maintenance^  inasmuch  as  it  was  not  necessary 
that  the  latter  order  should  set  out  all  that  appeared  in 
the  original  order.     In  Reg,  v.  Ryddlan  (a)  Erie  J.  ex- 
pressly says,  '*  I  think  that,  in  the  present  case,  there 
should,  at  all  events,  be  a  presumption  of  jurisdiction 
-until  the  contrary  appears/'     He  also  thought  that  the 
provisions  of  the  48th  section  of  stat.  8  &  9  Vict.  c.  126., 
0S  to  the  mode  of  bringing  the  lunatic  before  the  magis- 
-fnrates,  were  directory  only.     I  agree  with  him  in  both 
't^liose  opinions.     Though  the  original  order  is  not  good 
^k»  recited,  it  may  be  presumed  to  be  right  when  the  acts 
done  under  it  have  been  adopted  by  the  parish ;  and  the 
c*«es  of  Reg,  v.  The  Guardians  of  the  Carnarvon  and 
.^inglesea  Union  {b),  and  Reg.  v.  The  Inhabitants  of  Cre- 
€f»taa(c),  in  which -ffrfc  J.  enunciated  the  proposition  which 
has  been  referred  to  are  within  the  distinction  that  the 
provisions  as  to  bringing  the  pauper  lunatic  before  the 
Justice  and  his  conveyance  to  the  asylum  are  directory 
only.    But  Lard  Campbell,  in  delivering  the  judgment 
of  tie  Court  in  Reg.  v.  The  Inhabitants  of  Minster  (rf), 
points  to  the  right  view  when  he  says,  ^^  As  the  pauper 
luiiAtic  was  de  facto  confined,  and  as  that  confinement 
was  Hot  unlawful,  the  jurisdiction  for  adjudicating  on  the 
>e**lement  under  sect.  58,  and  for  making  an  order  for 
™*^tenance  under  sect  62,  attached,  sect  58  applying 
*®  ^  cases  of  pauper  lunatics  confined  or  ordered  to  be 
oonfii^^  in  an  asylum,  and  sect.  62  applying  in  all  cases 
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^'*)  X4  Q.  5.  327.  339. 

^*)  3  K  8.  a  708,  713-714;  and  see  note  {b)  to  Re/jf.  v.  The  Inhahi- 
^^  Of  Minster,  14  Q,  B.  357. 
^""i  ^,  B.  #  ^.  231,  242.  (d)  14  Q.  B.  349.  3G2. 
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1862.       of  pauper  Innatics  sent  to  an  asylum  when  the  settlement 
Favkrsoam    shall  have  been  adjudged  under  sect.  58.'' 

Isle  of  The  justices,  when  they  adjudicate  on  the  settlement, 

Thahet.  ought  to  take  care  that  a  proper  order  for  sending  the 
pauper  lunatic  to  the  asylum  has  been  made^  because  there 
is  no  appeal  against  that  order^  and  they  have  jorisdictioa 
to  decide  whether  it  is  valid  or  invalid.  We  are  now 
put  in  the  place  of  the  quarter  sessions^  and  we  are 
to  see  whether  Mr.  Norton  had  authority  to  make  the 
order  by  which  the  appellants  are  fixed  with  the  future 
maintenance  of  the  pauper  lunatic.  One  question  for  the 
decision  of  the  quarter  sessions  would  be,  whether  the 
pauper  lunatic  was  properly  sent  to  the  asylum,  and  it 
is  clear  that  he  was  not,  as  the  person  who  took  upon 
himself  to  act  in  sending  him  was  a  mere  stranger. 

Mellor  J.    With  deference  to  the  opinion  of  m)F 
brother  Crompton,  it  appears  to  me  that  the  reasonable 
construction  of  the  97th  section  of  stat.  16&  17  Vict  c.  97 
is  that  which  my  brother  Wightman  has  given  to  it; 
I  cannot  help  thinking  that  enormous  inconvenienc 
would  arise  from  any  other  construction.  I  think  that  tha 
words  of  the  section,  "is  or  has  been  confined,'^ 
advisedly  used.    They  diflTer  firom  the  words  of  sect 

"  when  any  pauper  lunatic  is  confined  under  the  prov = 

sions  of  this  act;''  and  give  jurisdiction  to  the  justices  l^= 

adjudge  the  settlement  of  the  pauper  lunatic,  and  mriV 

an  order  of  maintenance  under  the  following  conditioi^—  *: 
viz.,  that  the  person  shall  be  a  pauper  lunatic  brougK= 
from  the  complaining  parish  and  chargeable  to  it,  and  th  ^^k 
he  should  be  in  confinement,  and  settled  in  the  pari.i  * 
on  which  the  order  is  made.  All  these  conditions,  whi^c^ 
go  to  the  merits  of  the  order,  are  stated  as  existing    »- 
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this  case;  and  I  think  that  it  would  be  inconvenient  that 
the  justices  should  go  on  to  inquire  into  the  foundation 
of  the  jurisdiction  under  which  the  pauper  lunatic  was 
confined. 

The  opinion  of  Erie  J.,  in  Reff,  v.  TTie  Guardians  of  the 
Carnarvon  and  Anglesea   Union  {a),  goes  to  the  point 
before  us ;  and  the  language  of  Lord  Campbell,  in.the  later 
case  of  Reg.  v.  The  Inhabitants  of  Crediton  \b\  shews  that 
be  was  of  opinion  that  the  jurisdiction  to  adjudge  the 
settlement  attached  on  the  fact  of  the  pauper  lunatic 
b^ing  in  the  asylum.     One  of  the  objections  was  the 
&0.me  as  that  made  to-day,  and  he  said^  ^'  It  appears  to 
xzic   .    .     ,    that  none  of  the  objections  made  are  sus- 
tainable/' and  Erie  J.  adhered  to  the  opinion  which  he 
had   before  expressed,  in  Reg.  v.  Tlie  Guardians  of  t/ie 
Cixmarvan  and  Anglesea  Union  (a),  as  to  the  construction 
of  tHe  previous  Act,  8  &  9  Vict.  c.  126.,  viz.,  that  the  two 
main  &cts  which  give  jurisdiction  to  make  the  order  of 
settlement  and  maintenance  are,  the  pauper  lunatic  being 
oonlined  in  the  asylum  and  being  settled  in  the  parish 
on  ^^hich  the  order  is  made. 

On  these  grounds  I  am  of  opinion  that  our  judgment 
ouglit  to  be  for  the  respondents. 

Judgment  for  the  respondents. 


1862. 


Fayersham 

▼. 

Isle  of 

Thanet. 


(«>   3y.  8.  C.  706,  713-714;   and  see  note  {b)  to  Beg,  v.  The  In- 
^^*^^^Mntt  of  Minster,  14  Q.  B,  357. 
(^)  £  5.  #  i:.231.  241. 
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Thursday, 
February  13tb. 

Poor  law  audit, 

Beopening 

a'^counts. 

Pauper 

lunatic. 


The  Queen  against  The  Inhabitants  of  Chid- 

DINGSTONE. 


In  1854,  a  pauper  lunatic  was  sent  to  an  asylum  at  the  chaise  of  the 
parish  of  C.,  in  which  she  had  acquired  the  status  of  irremovabiUty :  her 
maintenance  was  charged  to  C,  and  allowed  in  the  half  yearly  audita 
until  MichaelmaSy  18(K),  when  the  OTcrseer  of  C.  objected  that  they  ought 
to  be  charged  to  the  common  fund  of  the  Union  to  which  C.  belonged. 
The  auditor  disallowed  the  costs  for  the  six  months  ending  Michaelmas^ 
ISCiC),  against  the  parish,  and  transferred  them  to  the  common  Union 
fund  account,  but  refused  to  reopen  the  accounts  previously  audited. 
On  motion  to  vary  the  allowance,  brought  up  by  certiorari  under  stat^ 
7  &  8  Vict.  c.  101.  s.  3.').,  by  crediting  the  parish  of  C.  with  the  sumi 
nd 


paid  in  previous  years  and  debiting  the  common  fund  of  the  Unioi 
with  those  sums :    held,  that  the  auditor  did  light  in  not  reopiiiiiiu— 
the  accounts  previously  audited. 

TN  Easter  Term,  1861, 

Barrow  obtained  a  rule,  on  behalf  of  the  inliabitam^ 
ratepayers  of  the  parish  of  Chiddinffstane,  in  the  county 
of  Kentf  calling  upon  G.  M.  Arnold,  Esq.,  Auditor  miz: 
the  IVcst  Kent  Audit  District,  to  shew  cause  why 
allowance  made  by  him,  on  the  7th  December,  ISft--^ 
in  the  accounts  of  the  Sevenoaks  Union  for  CM 
half  year  ending  Michaelmas  Day,  1860,  should  not  T 
varied  by  crediting  the  parish  of  Chiddingstone 
150/.  185.  4d,,  and  debiting  the  common  fund  of  the  i 
Union  with  the  same  sum. 

The  auditor's  certificate,  which  had  been  removed  "fc 
certiorari  under  stat.  7  &  8  Vict,  c.  101.  s.  35.,  was  ^ 
follows :  "  I  hereby  certify  that,  in  the  accounts  for  *^ 
half  year  ending  Michaelmas  Day,  1860,  contained  in  'fci 
general  and  parochial  ledgers  of  and  belonging  to  't^ 
board  of    guardians  of  the  Sevenoaks    Union,  I  l*^^ 
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disallowed  the  sum  of  IIL  17s.  Sd.,  chai^d   therein        i862. 
against  the  parish  of  Chiddingstone,  for  and  in  respect  of    The  Queen" 
the  maintenance  of  Jane  Medhurst,  a  lunatic ;    and  I  i^habitanta  of 
have  transferred  the  said  charge  of  11/.  17*.  Sd.  to  the     ^^^^^j^"^' 
debit  of  the  common  fond  account^  entered  in  the  said 
general  ledger,  and  subject  to  the  said  disallowance  I 
have  allowed  the  said  account  in  all  other  respects. 

**  My  reasons  for  the  above  disallowance  are  as  follow : 
that  Jane  Medhurst,  a  pauper  lunatic,  was,  in  1854,  sent 
to  the  Kent  County  Lunatic  Asylum,  at  the  charge  of 
tJie  parish  of  Chiddinffstone,  from  which  parish  she  was 
then  irremovable  from  length  of  residence,  her  settle- 
meat  being  elsewhere.     Her  maintenance  continued  to 
I'e  chained  by  the  lunatic  asylum  to  the  said  paiish ;  and 
the  guardians  of  the  Union,  who  paid  the  same,  also 
c^harged  such  payments  in  like  manner  to  the  said  parish 
i<^  their  half  yearly  accounts  from  that  period  up  to  the 
present  time.     The  steward  of  the  said  asylum  refused 
An.  application  to  transfer  the  charge  for  the  maintenance 
of  t;lie  lunatic  to  the  guardians  of  the  Union,  in  respect 
of    tiieir  common  fund,  without  an  order  of  justices, 
undeaf  "The  Lunatic  Asylums  Act,  1853,^'  16  &  17  Vict 
c.  97. 

**  Two  justices,  on  the  28th  of  April,  1858,  made  an 

ordeT,  which  was  prepared  for  signature  (but  not  actually 

signed  till  two  years  later),  ordering  the  payment  of  3/., 

the  expensesof  the  pauperis  examination,  and  100/.  6^.  Sd., 

^e  accumulated  amount  of  her  maintenance  &c.  at  the 

^lum,  from  the  10th  March,  1854  (when  the  lunatic 

^**  sent  to  the  asylum),  to  that  date,  to  be  paid  out  of 

^^^  common  fund ;  and  this  order  was  considered  to  be 

^^thorized  by  the  102d  section  of  the  said  Act     The 

^^QT  aljso  similarly  provided  for  the  payment  of  the 

^^^Ure  maintenance. 
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1862.  ^'  The  total  amount  of  inaintenance^  £rom  the  period 

The  Queen     ^^  ^®  pauper  being  sent  to  the  asylum  up  to  the  end  of 

Inhabitontfl  of  *^®^«^y  ^^V  half  year  1860,  is  150L  18*.  4dL ;  the  farther 

Chiddihg-     cost  of  maintenance  for  the  half  year  ending  Michaelmas, 

1860^  included  in  the  accounts  now  under  audit  by  me, 

is  the  said  s\mi  of  11/.  17*.  Sd. 

"  The  overseers  of  the  parish  of  Chiddingitcne^  as  rate- 
payers of  that  parish  and  othervnse^  requested  me,  by 
their  solicitor,  to  disallow  the  accumulated  charge  of 
162/.  16*.,  as  entered  in  the  Union  ledgers  against  the 
said  parish,  and,  in  lieu  thereof,  to  charge  the  whole  of 
such  sum  against  the  common  fund  account. 

*^  The  clerk  to  the  guardians,  while  admitting  that  the 
parish  of  Chiddingstone  was  equitably  entitled  to  relief 
contended  that  sect.  102  of  the  said  Act  was  controlled 
by  sect.  97,  and  that  the  justices  could  order  the  payment 
of  the  costs  of  the  twelve  previous  calendar  months' 
maintenance  only. 

*^  Having  heard  what  was  alleged  on  both  sides,  I  hate 
made  the  certificate  of  disallowance  and  allowance  as 
above,  and  my  reason  for  so  much  of  the  same  as  relates 
to  the  said  disallowance  is  that,  under  the  said  order  of 
justices  of  the  28th  AprU,  1858,  the  maintenance  of  the 
said  lunatic  for  the  half  year  ending  Michaelmas,  I860, 
ought  to  have  been  charged  by  the  guardians  of  the  said 
Union  upon  the  common  fund  of  the  said  Union,  and  not 
against  the  said  parish  :  and  for  the  said  allowance,  that 
I  have  "  no  power  by  law  as  auditor  to  reopen  the  accounts 
of  the  several  half  years  previous  to  the  accounts  of  the 
half  year,  to  wit,  the  half  year  ending  Michaelmas^  i860, 
now  under  my  examination,  the  said  accounts  of  the  ^^ 
previous  half  years  having  been  long  since  by  me  ^' 
amined,  audited  and  closed,  and  my  functions  of  auditor 
in  regard  thereto  having  become  terminated  and  dis* 
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charged.     Witness  my  hand^  this  7th  day  of  December,        1862. 
I860.''  « G.  M.  Arnold.''  The  Queen 

The  parish  of  Chiddingstane,  in  the  county  of  Kent,  inhabitants  of 
is  comprised  in  the  Sevenoahs  Union,  which  Union  is     ^^^g^^^^^' 
within  the  fFest  Kent  Audit  District 

jF.  Russell  shewed  cause. — First,  the  duty  of  the  au- 
ditor at  the  time  of  making  the  certificate  was  confined 
to  auditing  the  accounts  for  the  half  year  immediately 
preceding  Michaelmas,  1860,  and  he  had  no  power  to  exa- 
mine into  the  propriety  of  charges  made  in  the  accounts 
of  previous  half  years. 

Secondly,  if  he  h^d  a  discretion  as  to  opening  the 
accounts  of  previous  half  years,  he  exercised  it  rightly  in 
refusing  to  do  so;  because  the  parish  officers  and  rate- 
payers of  Chiddinffstone  had  knowledge,  or  means  of 
knowledge,  during  the  previous  half  years  in  which  the 
pauper  hmatic  was  chargeable,  that  the  charge  of  main- 
taining her  was,  imder  stat  16  &  17  Vict  c.  97.  s.  102., 
debited  to  the  account  of  their  parish  by  the  guardians  * 
of  the  Sevenoahs  Union,  instead  of  to   the  common 
fund  of  the  Union;  and  it  was  the  duty  of  the  over- 
seers and  ratepayers  of  Chiddingstone  to  have  objected, 
at  the  audit  of  each  half  year's  account,  to  any  improper 
charge  made  against  them. — The  Court  then  called 
upon 

Barrow,  to  support  the  rule. — It  was  the  object  of  stat. 
i©  &  17  Vict.  c.  97.  to  make  the  same  regulations  with 
l^pect  to  the  settlement  of  pauper  lunatics  as  had  pre- 
^ously  prevailed  with  respect  to  ordinary  paupers.  Sect. 
&7  empowers  two  justices  "  at  any  time  to  inquire  into  the 
l^st  legal  settlement'^  of  a  pauper  limatic  in  an  asylum. 
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1862.        and  to  make  an  order  of  settlement  and  maintenance; 


The  Queen     limiting  the  recovery  of  the  expenses  of  past  maintenance 

Inhabitants  of  ^  those  incurred  within  twelve  months  previous  to  the 

CuiDDiNG-     date  of  the  order :  but  there  is  no  limitation  in  sectKB, 

8TOME. 

which  provides  "  that  all  the  expenses  incurred  since  the 
29th  September,  1853,  or  hereafter  to  be  incurred/'  in 
and  about  the  maintenance  of  a  pauper  lunatic  in  an 
asylum,  "  who  would,  at  the  time  of  his  being  conveyed 
to  such  asylum,  have  been  exempt  from  removal  to  the 
parish  of  his  settlement'^  by  reason  of  stat.  9  &  10  Vict, 
c.  66.,  shall  be  charged  to  the  common  fund  of  the  Union. 
In  Knowles  v.  Tr afford,  in  error  {a),  an  order  of  justices 
was  made  under  sect.  1 02 ;  but  no  order  was  necessary,  for 
the  officers  of  the  Union  were  bound  to  obey  that  section  _ 
without  an  order.    [Crompton  J.    That  case  only  decides^ 
that  an  order  on  the  parish  for  payment  of  the  mainten — 
ance  of  a  pauper  lunatic  who  was  irremovable,  mad^ 
previously  to  stat.  16  &  17  Vict,  c,  97.,  was  annulled  b]H 
that   statute;   here  the  parish   have  paid  without  a^H 
•  order.     If  no  order  was  necessary,  there  could  be  n^ 
appeal,  and  the  auditor  would  have  to  look  into  an— 

decide  the  matter,  instead  of  the  justices.]     It  is  n ' 

answer  that  there  has  been  a  previous  audit  in  whicsTTI 
these  charges  have  been  passed.  The  parish  of  Chiddin^s 
stone  did  not  know,  until  1858,  that  the  pauper  lunat^S 
had  acquired  the  status  of  irremovability.  [  WightmamB 
J.  It  was  rather  for  the  parish  of  Chiddingstone  th^Hk- 
for  the  guardians  of  the  Union  to  know  that  fact  Oi — ^ 
audit  having  gone  by  might  not  preclude  the  audit^c= 
from  re-opening  accounts  previously  audited ;  \r^^ 
here  there  have  been  several.]  By  the  48th  artic:=^ 
of  the  General  Order  for  Accounts,  issued  by  the  Po^-^ 

{a)  7  E.  #  B.  144,  102. 
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Law  Commissioners  17th  March,  1847  («),  "  The  clerk        1862. 

shall^  at  aU  reasonable  times^   at  the  request  of  any  The  Queen 

owner  of  property  or  ratepayer  in  the  Union,  permit  inhabitants  of 

Hm  to  inspect  the  statements  of  the  Union  or  parish  ^"1.^^'^'°" 

DvOM  JS* 

accounts  for  the  twelve  months  prior  to  the  last  audit ;" 
which  shews  that  accounts  may  be  re-examined  after  an 
andit 

Per  Curiam  (Wightman,  Crompton   and   Mellor 

33.) 

Rule  discharged. 

(a)  See  General  Orders  of  the  Poor  Law  CommissioDers,  by  Lundsyy 
p.  01.  Consolidated  and  other  Orders  of  the  Poor  Law  Commissioners 
and  the  Poor  Law  Board,  by  Glen,  p.  338. 


Parker,  appellant,  against  Green,  respondent. 

^y^  tbo  hearing  of  an  information  before  two  justices  of  the  peace, 
Pfeferrecl  under  the  9  O.  4.  c.  61.,  against  a  person  licensed  to  sell  ex- 
cweable  liquors  by  retail,  for  that  he  did  "unlawfully  and  knowingly 
penmt  antl  suffer  persons  of  notoriously  bad  character  to  assemble  and 
"'^f^  Ijj^ether  in  his  house  and  premises :"  held, 
rt'  y^at  the  defendant  was  not  a  competent  witness. 

-  •  It  ^  having  been  proved  that  on  the  occasion  in  question  a  number 
?  P'^**titute8  (fourteen  at  the  least)  assembled  and  met  together  at  the 

ftOdae  of  the  defendant,  that  it  was  admissible  evidence  against  him  that 

^^^  pluvious  occasion  several  of  the  suTiie  prostitutes  assembled  and 

"^  ^^>8«!thcr  at  his  house. 

^v.l^rostitutes,  as  such,  are  "persons  of  notoriously  bad  character" 

^^^  the  meaning  of  the  licence. 

(^ASE  stated  under  the  20   &  21  Fict.  c.  43.  s.  2. 
Some  portions  of  it  having  no  reference  to  the 
questions  argued  before  the  Court  are  omitted. 

At  a  petty  sessions  of  the  pcace^  holden  at  the  Guild- 
^^  of  the  borough  of  Plymouth,  on  the  16th  May,  1861, 


Friday^ 
Fehruury  14th. 

Evidence. 
Competency 
of  witness. 
9  G.  4.  c.  ()1. 
Persons  of 
notoriously 
bad  cJuiracter* 
Prostitutes, 
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1S62.        an  information  preferred  by  Thonuu  Green,  an  inspector 
Parker      ^^  police  for  the  said  borongh  (hereinafter  called  the 
Grebn        respondent)^  against  John  Parker  (hereinafter  called  the 
appellant),  nnder  sect.  21  of  the  Act  of  9  Cr.  4.  c  61., 
chai^g  for  that  he  the  said  John  Parker,  on  the  13th 
of  May,  1861,  at  the  borough  aforesaid,  being  then  and 
there  a  person  duly  licensed  to  sell  exciseable  liquors  by 
retail  under  and  by  virtue  of  the  Act  of  Parliament  in 
that  behalf,  in  his  house  and  premises  there  situate  did 
then  and  there,  to  wit,  on  the  said  13th  May,  unlawfully 
and  knowingly  permit  and  suffer  divers  persons  of  noto* 
riously  bad  character  to  assemble  and  meet  together  in^ 
his  said  house  and  premises,  so  licensed  as  aforesaid^ 
against  the  tenor  of  his  said  license,  and  contrary  to  th^ 
form  of  the  statute  in  such  case  made  and  provided,^ 
came  on  for  hearing  before  us,  the  undersigned,  WUKan 
Luscombe,  Esq.,  Mayor,  and  Danid  Derry^  Esq.^  being 

two  justices  of,  and  acting  for,  the  said  borough  of  Fly^  

mouth,  the  parties  respectively  being  then  present  will 
their  respective  attorneys,  and  the  appellant  havin. 
pleaded  not  guilty  to  the  said  information. 

The  case  having  stated  that  the  hearing  of  the  canse  i 
adjourned  to  the  23d  Mat/,  1861,  proceeded  thus. — li 
said  charge  was  accordingly  duly  heard  and  determine 
by  us :  and,  upon  such  hearing,  the  appellant  was  do 
convicted  before  us  of  the  said  offence,  and  we  adjndg^^^^ 
him  guilty  as  of  a  first  offence  against  the  provisions  of  X 
said  Act  9  G.  4.  c.  61.,  relative  to  the  maintenance  of  ( 
order  and  rule,  and  to  forfeit  and  pay  the  sum  of  hU, 
be  paid  and  applied  according  to  law,  and  also  to  pay 
the  respondent  the  sum  of  I65.  for  the  costs  of  su^ 
conviction  :  and  if  the  said  sums  should  not  be  paid  fort-' 
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with,  we  ordered  that  the  same  should  be  levied  by        1862. 
distress  and  sale  of  the  goods  and  chattels  of  the  said       p^^^^^^ 
appellant:  and  in  de&ult  of  payment  and  suflScient  dis-  ^• 

tress  in  that  behalf  we  adjudged  the  said  appellant  to  be 
imprisoned  in  the  gaol  at  the  borough  of  Plymouth  afore- 
said^ for  the  space  of  one  calendar  mouthy  unless  the 
said  seyeral  suras  and  all  costs  and  charges  of  the  said 
distress  should  be  sooner  paid. 

At  the  geiieral  annual  licensing  meeting  of  the  justices 

of  the  peace  of  the  borough  of  Plymouth,  held  at  the 

Ouildhall  thereof,  on  the  5th  of  September,  1860,  a  license 

-•raw  granted  to  the  appellant  to  authorize  and  empower 

Ixxm  to  keep  an  inn,  ale  house  or  victualling  house,  at 

tlae  sign  of  the  &c.,  situate  in  &c,  in  the  said  borough, 

'••^liich  is  one  of   the  most    public  thoroughfares    in 

tlxe  said  borough ;  and  by  the  said  license  (which  is  in 

^^e  form  prescribed  by  the  said  Act  9  G.  4.  c.  61.) 

It;  ia  provided  (amongst  other  things)  that  the  appellant 

^o  not  knowingly  permit  or  suffer  persons  of  notoriously 

^*^^  character  to  assemble  and  meet  together  therein;" 

^-'^oh  license  was  to  continue  in  force  from  the  10th 

^^^oier  then  next   until  the  10th  October  then  next 

'^Uc^wing. 

-'^e  case  then  set  out  the  evidence,  by  which  it  appeared 

^^t^  on  the  occasion  in  question,  13th  May,  1861,  a 

^T^«  number  of  prostitutes  were  seen  in  the  bar  of  the 

^l^^Uant's  premises,  who  were  acting  in  a  disorderly 

^'^iner,  and  proceeded  thus. 

*?he  attorney  for  the  respondent  then  put  the  following 

^^^^tion  to  the  witness :  "  did  you  ever  see  any  of  the 

^^^^cn  present  on  the  night  of  the  13th  instant  in  Mr. 

^^^•fcr's  presence  in  the  same  bar  at  any  other  time?" 


V. 

Green. 
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1862.        Whereupon  the  attorney  for  the  appellant  objected  to 
Pa&kee  "   ^^^  question,  on  the  ground  that  there  was  a  summons  of 
a  previous  date  for  a  similar  offenee,  allied  on  the  11th 
May,  1861,  against  the  appellant;  and  his  attorney  placed 
the  summons  before  the  bench.    Upon  whidi,  the  attor'* 
ney  for  the  respondent  stated  that  he  withdrew  that^ 
summons  (which  in  fact  was,  at  the  close  of  tbe  presenflE 
case,  called  on  and  dismissed  without  any  evidence  1 
offered  by  the  respondent),  and  insisted  on  putting  the 
question  in  order  to  shew  that  the  appellant  knowinglj 
permitted  and  suffered  persons  of  notoriously  bad  charac=^:=^ 
ter  to  assemble  and  meet  together  in  his  house.    W       ^e 
thereupon  overruled  the  objection  taken  by  the  appeT"^. 
lant's  attorney,  on  the  ground  that  the  question  w^^ma 
relevant,  as  tending  to  shew  the  guilty  knowledge  of  ttzrrae 
appellant.    The  witness  then  stated  as  follows,  on  t^Hse 
above  question,  being  repeated,  '^Yes,  on  the  Saiwrdi^my 
night  before,  and  on  other  occasions  before  that,  I  me-srim 
Saturday  the  11  th  instant.     I  mean  by  other  occasici^ns 
at  other  times  within  the  last  two  months.'' 

The  attorney  for  the  appellant  addressed  the  bend^^  on 
his  behalf,  and  in  the  course  of  his  address  took  the  :!CbI- 
lowing  objections,  and  contended : — 

Second,  that  prostitutes  were  not  persons  of  nc^to- 
riously  bad  character  within  the  meaning  of  the  liossuse 
granted  to  the  appellant 

Third,  that  there  was  no  evidence  that  they  assemb^ 
and  met,  or  were  there  for  any  other  purpose  than.  ^ 
refreshment. 

Fifth,  that  evidence  of  what  took  place  at  the  apjp^- 
lant^s  house  on  the  1 1th  of  May,  or  on  any  other  prericos 
occasion,  was  improperly  received  and  ought  to  have  b^^ 
rejected. 
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Sixth,  the  appellant's  attorney  proposed  to  produce        1862. 

and  examine  the  appellant,  to  explain  how  he  conducted      p^^^ 

his  business.  ^  ^^ 

Green. 

At  the  close  of  the  address  of  appellant's  attorney,  he 
called  the  appellant  and  tendered  him  as  a  witness ;  we 
refused  to  receive  the  evidence  of  the  appellant  as  being 
contrary  to  law,  and  on  the  grounds  that  he  was  incom- 
petent as  a  witness,  as  he  was  liable,  if  convicted,  to 
be  fined,  and  in  default  of  payment  to  be  committed  to 
prison. 

No  other  evidence  was  adduced  on  the  part  of  the 
appellant. 

Having  heard  and  considered  the  said  case,  we  are  of 
opinion,  and  find,  that  the  appellant  keeps  the  said 
Tictualling  house  under  the  license  before  stated. 

We  also  find  that,  on  the  night  in  question,  viz.,  13th 
May,  1861,  foiurteen  prostitutes  at  the  least  did  assemble 
and  meet  together  in  the  appellant's  house,  together  with 
a  number  of  men.  We  also  find  that  the  appellant  knew 
the  women  were  prostitutes,  and  that  he  knowingly  per- 
mitted and  suffered  them  to  assemble  and  nreet  together 
in  his  house.  We  further  find  that  the  prostitutes 
remained  in  the  appellant's  house  longer  than  was 
necessary  for  the  purpose  of  taking  refreshment,  and 
tiiat  they  assembled  and  met  there  for  purposes  con- 
nected with  their  vocation  as  prostitutes.  And  we  are  of 
opinion,  and  find,  that  they  are  persons  of  notoriously 
bad  character  within  the  meaning  of  the  appellant's 
Soense. 

We  received  the  evidence  that  the  same  prostitutes,  or 
Ome  of  them,  who  were  at  the  appellant's  house  on  the 
^Sth  May,  had  been  seen  in  his  house  on  previous  occa- 
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18G2.  sions,  on  the  ground  that  it  tended  to  prove  the  appel- 
Parker  lant's  guilty  knowledge  of  the  bad  character  of  the  per- 
Grken        ^^^^  there  on  the  night  in  question. 

And  lastly^  we  find  the  appellant  was  an  incompetent 
witness,  and  therefore  we  refused  to  receive  his  evidence 
on  the  ground  before  stated. 

And  hereupon  we  the  said  justices  respectively  request 
the  judgment  of  the  Court  of  Queen's  Bench,  whether 
our  determination  upon  the  facts  and  grounds  previously 
stated  is  or  is  not  erroneous  in  point  of  laWj  or  what         ^^ 
further  should  be  done  in  the  premises. 

JVebby,  for  the  respondent. — First,  the  rejected  evi— 
dence  was  relevant.    The  conviction  is  under  the  9  G.4^ 
c.  61.,  sect  21  of  which  enacts,  "Every  person  licensedL. 
under   this  Act,  who   shall  be  convicted  before  twc=:> 
justices,  acting  in  and  for  the  division  or  place  in  whic 
shall  be  situate  the   house  kept,  or  theretofore  ke]^»' 
by  such  person,  of  any  offence  against  the  tenor 
the  licence  to  him  granted,  shall,  unless  proof  be 
duced  to  the  satisfaction  of  such  justices,  that 
person  had  been  theretofore  convicted  before  two  justice 
within  the  space  of  the  three  years  next  preceding^_;*i 
some  offence  against  the  tenor  of  the  licence  subsistii 
at  the  time  when  such  last  mentiSSed  offence  was  ooc 
mitted,  be  adjudged  by  such  justices  to  be  guilty  of"  • 

first  offence  against  the  provisions  of  this  Act  relative    "^^^ 
the  maintenance  of  good  order  and  rule,  and  to  forfS^:^"  ^^ 
and  pay  any  sum  not  exceeding  5/.,  together  with  t^^^^^^^ 
costs  of  the  conviction  &c.  '/*  and  the  offence  is  agais^-^^ 
a  clause  in  the  appellant's  licence,  which  is  accordirv^ 
to  Form  C  given  by  the  schedule  to  the  Act,  that  "tL^  ^ 
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n  whose  house  is  licensed  ^Mo  not  knowingly  per-        1862. 
3T  suffer  persons  of  notoriously  bad  character  to       Pabker 
ible  and  meet  tc^ether  therein," g)^lCrompt(m  J.       gbkbh 
y*  Oddy  (a)  seems  against  you.     There^  on  an  in- 
acnt  for  stealing  and  for  receiving  the  property  of 
luiowing  it  to  have  been  stolen^  it  was  held,  that 
moe  of  possession  by  the  accused  of  other  property 
n  from  other  persons  was  not  admissible.]     That 
is  distinguishable.     Here  the  evidence  was  that  the 
i,  or  some  of  the  same,  persons  had  assembled  in 
ippellant's  house  on  both  occasions, 
icondly,  the  appellant^was  not^a  competent  wit- 
In  Cattell,  appellant,  Ireson,   respondent  {b),  it 
held  that  an  information,  under  the  1  &  2  fF.  4. 
i.  $,  TZ^or  using  an  engine  for  the  purpose  of  taking 
B  without  a  certificate  is  a  criminal  proceeding,  and 
equently  that  the  party  charged  is  an  incompetent 
less.     (He  was  then  stopped.) 

L  C.  Lopes,  contra. — ^There  is  a  point  which'has  not 
1  noticed  by  the  other  side.  "  Prostitutes  ^'^[are  not 
tons  of  '^notoriously  bad  character,'^  within  the 
ining  of  the  condition  in  the  licence  granted  to  the 
ellant  under  9  G.  4.  c.  61.  Those  expressions  are 
convertible  terms,MBippears  from  the  language  of 
era!  statutes  where^roth  are  used;  e.  g.  23  &  24 
?/.  c.  27.  *.  82.,  5  &  6  Vict.  c.  cvi.  s.  251.,  upon 
idi  the  case  of  Greig  v.  Bendeno  (c)  proceeded, 
e  object  of  the  condition  in  the  licence  is  to  prevent 
!  assembling  by  common  design  of  thieves  and  similar 

(a)  2J)en.C.C.  2G4.  {h)  E,  B.  f  E.  91. 

(r)  27  L.  J.  Af.  C.  294 ;  E.  B.  *$•  A\  133. 

rOL.    II.  X  B.   &  s. 
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1862.        cbaracters  in  public  houses  for  the  purpose  of  phuming 
""pabker      felonies.    Prostitution,  as  such,  is  not  an  offence  against 
^'  society.     [Cramptan   J.     That   raises  another  of  the 

points  made  in  the  case, — that  prostitutes  shall  not  he 
prevented  coming  into  a  public  house  for  refireshment.] 
In  any  event  it  would  be  necessary  to  shew  that  they 
behaved  as  prostitutes  while  there.  ICrampton  J.  If  I 
saw  a  gentleman  walking  with  a  prostitute  I  should  say 
he  was  walking  with  a  person  of  notoriously  bad  character^.^ 
Wightman  J.     We  are  against  you  on  this.] 

To  proceed  then  to  the  two  points  argued  by  tl 
other  side.  In  the  first  place  the  evidence  received 
of  a  matter  which  took  place  some  days  before  th^  ^^ 
occasion  in  question ;  and  which,  if  true,  might  be  ma&^  ^ 
the  subject  of  another  information.  {^Crompton  J.  ~^  _- 
has  been  held  that  that  latter  circumstance  makes  x:^^ 
difference.  But  here  some  of  the  same  women  h^»^^ 
been  in  the  appellant's  house  on  a  former  occasic»sc3. 
Wightman  J.  That  is  evidence  to  shew  knowledge  i-3d 
the  appellant] 

Lastly,  the  appellant  was  a  competent  witness.    T7]=:^e 
14  &  15  Vict  c.  99. 8. 2.  enacts  that,  ''  On  the  trial  of  mjn^j 
issue  joined,  or  of  any  matter  or  question,  or  on  any  inqux^cry 
arising  in  any  suit,  action,  or  other  proceeding  in  ajrsij 
Court  of  justice,  or  before  any  person  having  by  l^r^^^i 
or  by  consent  of  parties,  authority  to  hear,  receive, 
examine  evidence,  the  pai'ties  thereto,  and  the  persons 
whose  behalf  any  such  suit,  action,  or  other  prooeedi^^^ 
maybe  brought  or  defended,  shall,  except  as  hereinaA^^^ 
excepted,  be  competent  and  compellable  to  give  evidenc^^ 
either  viv&  voce  or  by  deposition,  according  to  the  pj'i»^^^ 
tice  of  the  Court,  on  behalf  of  either  or  any  of  the  parti  ^ 
to  tbc  said  suit,  action,  or  other  proceeding.*'     Sect.   ^ 
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enacts  :   **  But  nothing  herein  contained  shall  render        1862. 

anjr  person  who  in  any  criminal  proceeding  is  chained       Palkui 

i»'itH  the  commission  of  any  indictable  offence,  or  any       gabe». 

offence  punishable  on  summary  conviction,  competent 

or  compellable  to  give  evidence  for  or  against  himself  or 

Herself,  or  shall  render  any  person  compellable  to  answer 

any  question  tending  to  criminate  himself  or  herself,  or 

shall  in  any  criminal  proceeding  render  any  husband 

<50ttipetent  or  compellable  to  give  evidence  for  or  against 

his  -wdfe,  or  any  wife  competent  or  compellable  to  give 

evidence  for  or  against  her  husband/'     The  words  in 

this   latter  section,   "any  offence  punishable  on  sum- 

JBary  conviction,"  are  to  be  read  in  conjunction  with 

™^    preceding  words,  "in  any  criminal  proceeding,*' 

^hich  override  the  whole  sentence.    There  are  several 

^^tx^  of  summary  convictions  before  justices  of  the 

P^^^ie  which  are  not  criminal,  but  civil  proceedings, 

*^^    where  consequently  the  defendant  is  a  compe- 

*^*^^  witness — such,  for  instance,  as  proceedings  in  bas- 

^^*"ciy,  and  many  forms  of  fiscal  proceedings.     In  The 

^^€3mey  General  y.  Radloff{a),  which  was  an  informa- 

^^^*x  in  the  Exchequer  for  penalties  under  the  Customs 

^'^^S!,  Martin  B.  says, p.  96,  "It  was  argued  that  this  is 

*  ^^^minal  proceeding,  wherein  the  defendant  is  charged 

^^t  an  offence  punishable  on  summary  conviction ;  and 

/^^   are  all  agreed  that  the  only  question  is,  whether  the 

^^^V^rmation  in  the  present  case  is  a  criminal  proceeding 

^^"^liin  the  true  meaning  of  the  8d  section.    I  think  it  is 

^^t:.    There  are  many  crimes  properly  so  called,  which 

^^*^^  liable  to  be  punished  on  summary  conviction.     But 

*^^re  are  a  vast  number  of  acts  which  in  no  sense  are 

(a)  lO^rA.  84. 

X  2 


▼. 
Green. 
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18G2.  crimes,  ^liich  are  also  so  pnnisliable ;  sucli^  for  instaBoe, 
"^Parker  ^  keeping  open  public  houses  after  certain  hoors^  and  a  - 
variety  of  breaches  of  police  regulations  which  will  readilj 
occur  to  the  mind  of  any  one."  ICrompian  J.  CaUettr^ 
Ireson  {a)  was  subsequent  to  that  case.  BesideSy  Hfcra 
Attorney  General  v.  Radloffis  no  authority  either  way,  as^ 
the  Court  were  equally  divided  in  opinion.]  In  Cattell  ▼— 
Ireson  the  marginal  note  is  not  borne  out  by  the  judgmenM 
of  Lord  Campbell,  In  Legff,  appellant,  Pardee,  respond — 
ent,  {b\  Erie  C.  J.,  says,  p.  298,  "  I  do  not  assent  to  th» 
doctrine  that  all  offences  under  the  Act  (1  &2  lir.4.c.32^~' 
are  to  be  dealt  with  as  criminal  offences,  because  in 
case  it  is  provided  that  imprisonment  with  hard  laboi 
may  be  inflicted  for  nonpayment  of  the  penalty.''  A 
imprisoned  by  a  coimty  court  for  nonpayment  of  coarft 
cannot  be  looked  upon  as  a  criminal.  [^Cromptma  J 
That  is  a  mere  debt.]  The  information  in  this  case  if^ 
not  for  an  offence  against  the  law,  but  for  infiringins' 
condition  on  which  a  license  was  granted.  Under 
21  of  9  6r.  4  c.  61.  the  justices  have  no  power  to 
prison  the  party  convicted,  and  can  only  adjudge  hijm 
pay  a  sum  by  way  of  forfeiture,  which  may,  if 
be  enforced  under  sect.  25  by  imprisonment,  but  with4>"« 
hard  labour, — a  distinction  which  is  taken  by  Cromptan>  — 
in  Cattell,  appellant,  Ireson,  respondent.  [Crampi^^ 
J.  The  same  might  be  said  of  a  common  assaix-^ 
There  can  be  no  difference  for  this  purpose  betwe^ 
sending  to  prison  with  or  without  hard  labour.  Do  y  ^ 
mean  to  contend  that  the  appellant  here  could  hifc-"^ 
been  examined  as  a  witness  for  the  prosecution  ^. 
Yes. 

(«)  E.  B.  cj-  E.  91.  {b)  9  C.  B.  K.  S,  289. 
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/  was  not  called  on  to  reply.  1862. 

Parker 
rMAN  J.     The  Court  is  against  the  appellant  on       qbben. 
3int8  which  have  been  made.     We  have  already 
1  our  opinion  relative  to  the  admissibility  of  the 

which  was  received;  and  the  only  point  on 
ij  shadow  of  doubt  can  prevail  is  that  last  one, 
to  the  competency  of  the  appellant  as  a  witness, 
ruth,  this  is  a  criminal  proceeding  within  the  stat. 

Viet.  c.  99.  8.  3.  Looking  at  the  9  G.  4.  c.  61., 
I  the  conviction  proceeded,  it  appears  clearly  to  be 
M  a  criminal  offence :  for  sect.  21  enacts,  "  Every 
icensed  under  this  Act,  who  shall  be  convicted 
wo  justices,  &c.  of  any  offence  against  the  tenor 
licence  to  him  granted,  shall,  unless  &c.,  be 
i  by  such  justices  to  be  guilty  of  a  first  offence 
the  provisions  of  this  Act  relative  to  the  main- 

of  good  order  and  rule;"  and  for  that  the 
Lent  is,  not  imprisonment  it  is  true,  but  a  fine, 
the  latter  part  of  the  same  section  it  is  provided 
I  proof  of  certain  facts,  the  party  shall  "  be  ad- 
to  be  guilty  of  a  third  offence  against  the  pro- 
)f  this  Act ; "  and  it  also  goes  on  to  provide  that 
ices  may,  in  their  discretion,  adjourn  the  case  to 
iter  sessions,  which  may  '^  adjudge  such  person 
lilty  of  a  third  offence  against  the  provisions  of 
t/'    and    '^punish  such  offender  by  fine  1^ — thus 

fine  as  a  punishment  for  offence  against  good 
ad  rule.  If  the  argument  of  the  appellant's 
is  right,  the  appellant  might  be  made  to  convict 

and  be  punished. 

IPTON  J.    (The  only  other  Judge  present.)    I  am 
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1862.  entirely  of  the  same  opinion.  I  thought  at  first  that  tl 
Parker  only  tenable  point  was  the  question  of  the  admissibility  i 
Grbsn.  *^®  evidence  of  what  occurred  on  the  former  occaaioi 
For  as  to  these  prostitutes  behaving  as  they  did  being  bi 
characters,  and  the  landlord  knowing  it,  I  entertaixk  i 
doubt.  But  Mr.  Wehby  removed  that  difficulty  by  ai 
mitting  that  the  mere  fact  of  the  defendant  having  bo 
guilty  of  receiving  prostitutes  before  would  not  do,  ai 
would  come  within  the  principle  of  Reg.  y.  Oddg  (a] 
but  that  the  question  really  asked  the  witness  was,  hi 
those  same  women  been  in  the  house  on  the  former  ooe 
sion  ?  That  is  evidence  (slight  I  admit)  of  the  defenda 
having  known  them  and  their  character. 

The  remaining  point  is  the  rejection  of  the  evidence  < 
the  appellant  when  he  wished  to  be  called  as  a  witness  A 
himself,  and  Mr.  Lopes  made  more  of  that  than  of  tbi 
others.  He  has  put  several  cases,  and,  among  other  things 
has  cited  some  observations  of  mine  and  of  a  much  highea 
authority.  But  those  observations  of  mine  were  is 
answer  to  an  argument  of  counsel  that  imprisonmea.'^ 
under  this  enactment  was  imposed,  not  for  the  act,  \ffC 
for  the  nonpayment  of  the  fine,  so  that  it  was  analpgooJ 
to  a  ca.  sa.  for  debt.  I  did  not  mean  to  say  that  th« 
power  to  imprison  was  necessary  to  constitute  the  ppci 
ceeding  a  criminal  one. — I  always  thought  otherwise 
The  words  of  Erie  C.  J.,  in  Legg,  appellant,  Pariim 
respondent  (J),  relate  to  another  matter,  and  his  xnia* 
was  not  directed  to  the  question  now  before  us. 

I  therefore  come  to  the  question,  are  these  criming 

proceedings  ?     For  the  Legislature  has  taken  care  Ham 

a  man  shall  not  be  competent  or  compellable  in  such  prC 

ceedings  to  give  evidence  for  or  against  himself,  or  b* 

(a)  2  Den.  C.  C.  264.  (h)  9  C.  B,  N.  S.  289. 29a 
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»iKmjpellable  to  criminate  himself.      Whether  the  law        1862. 
ftho-ixld  be  altered  in  these  respects  we  need  not  inquire.       parker 

It;  is  well  established  that,  wherever  a  party  aggrieved 
is  soling  for  a  penalty,  where  the  proceeding  can  be  treated 
as  tlxc  suit  of  the  party, — as,  for  instance,  an  application  for 
an  Older  in  bastardy, — the  proceeding  is  a  civil  one,  and 
tbe  defendant  is  acompetent  witness.  But  when  a  proceed- 
ing'   is  treated  by  a  statute  as  imposing  a  penalty  for  an 
offence  against  the  public,  the  amount  of  which  penalty  is 
to  be  meted  by  the  justices  according  to  the  magnitude  of 
the  offence,  there  can  be  no  doubt  that  the  proceeding  is 
a  criminal  one.     This  is  not  like  the  case  of  a  suit  by  a 
private  individual  for  his  own  benefit,  nor  like  The  Attor- 
»gf  General  v.  Radloff  (a),  where  the  Crown  was  suing 
for  a  penalty  for  its  own  use.     Sect.  25  of   this  Act 
pw^vides  that,  if  the  pecuniary  penalty  be  not  paid,  it 
™ty  be  enforced  by  distress,  and  if  that  be  not  practi- 
^Me,  then  by  committal  *'  to  the  common  gaol  or  to  the 
'onae  of  correction ; "  and  this  therefore  raises  the  point 
™tinctly,  what  is  the  efiect  of  a  statute  rendering  a 
P^'ty  liable  to  be  fined  and  imprisoned  if  a  fine  imposed 
Ott  him  be  not  paid  ?     I  am  of  opinion  that  that  pro- 
^^on  constitutes  the  act  an  ofience  against  the  public, 
*^d  the  proceeding  a  criminal  proceeding ;  and  I  will 
8^  &rther,  and  say  that  the  consequence  would  be  the 
8anae  if  the  statute  had  only  provided  that  the  act 
should  be  punished  by  fine.    I  think  therefore  that  the 
j^tices  did  right  in  rejecting  this  testimony. 

Conviction  affirmed. 

(a)  lOExch,^, 
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Saturday,  WiLLIAMS  Ogainst  AdAMS. 

Fdtruary  15th. 

b^QW.A.  By  sect.  73  of  stat.  6  &  6  W^.  4.  r.  60.,  if  any  matter  op  thing  A 

c.  50.  e.  73.  l&i<^  upon  a  highway  so  as  to  be  a  nuisance,  and  shall  not»  after 

Order  of  given  by  the  surveyor  &c.,  be  forthwith  rcmoTed,  it  shall  be  \xm\ 

justice.  <h©  surveyor  &c.,  by  order  of  a  justice,  to  clear  the  hi^way  by  ren 

Question  ^^  ^^  matter  or  thing,  and  to  dispose  of  the  same.     Upon  an  14 

whether  high-  ^ion  for  an  order  under  the  above  section  against  a  person  thioog^ 

uay  or  not,  land  a  road  passed ;  held,  that  the  justices  had  jurisdiction  to  try  wi 
the  locus  in  quo  was  a  highway  or  only  an  occupation  road. 

•  /^ASE  stated  by  justices  under  stat.  20  &  21 
c.  43.  s.  2. 

Upon  an  information  preferred  by  Thfnnas  Adams 
respondent,  the  surveyor  of  the  highways  in  the  p 
of  Marden,  in  the  county  of  Hereford,  against  John  . 
Williams,  the  appellant,  under  sect  73  of  the  Higl 
Act,  5  &  6  fF.  4.  c.  50.,  charging  that  the  appel 
having  placed  a  quantity  of  scrapings,  stone  and  ml 
on  a  certain  highway  in  the  said  parish,  had  neglecti 
remove  the  sameafter  notice  so  to  do  had  been  give 
him  by  the  said  surveyor ;  the  justices  in  petiy  seat 
made  an  order  under  that  section,  the  validity  of  w 
was  contested. 

The  material  facts  stated  were  that,  upon  the  hes 
of  the  information  and  complaint,  it  was  proved  oi 
part  of  the  respondent  that  the  road  in  question  Ic 
the  houses  of  the  appellant,  of  the  vicar  of  the  pa 
and  of  two  other  persons,  and  to  the  parish  church, 
that  it  terminated  there,  and  was  not  a  thorough) 
and  that  the  land  on  each  side  of  the  said  road  beloi 
to  the  appellant.  It  was  contended  by  the  appellant 
as  he  denied  the  road  to  be  a  highway  (althougl 
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iwJocxitted,  on  the  authority  of  Bateman  v.  Bluck  (a),  that         1862. 
it    xacMight  be  a  highway  without  being  a  thoroughfare),     Williams 
tlie    -title  to  land  was  in  question  and  therefore  the  juris-       adIicb 
dic^iouof  the  justices  was  ousted;  and  the  only  question 
«3iV>Diitted  to  the  Court  which  it  is  necessary  to  report 
w'a^^  Whether,  under  the  circumstances,  the  justices  had 
jturLediction  to  try  the  question  whether  the  road  was  a 
Idgliway  or  not. 

jH.  Matthews^  for  the  respondent. — This  order  was 

ma^e  under  sect.  73  of  stat  5  &  6  fF.  4.  c.  50.,  by  which 

it    is  enacted  "That  if  any  timber,  stone,  hay,  straw, 

daxi.g,  manure,  lime,  soil,  ashes,  rubbish,  or  other  matter 

or  tilling  whatsoever  shall  be  laid  upon  any  highway  so 

as  to  be  a  nuisance,  and  shall  not,  after  notice  given  by 

the  surveyor,'*  &c.,  "  be  forthwith  removed,  it  shall  and 

^ay  be  lawful  for  the  surveyor,'*  &c.,  "  by  order  in  writing 

from  any  one  justice,  to  clear  the  said  highway  by  re- 

niovijig  the  said  stone,"  &a,  "and  to  dispose  of  the 

same,'*  &c.,  "Provided  nevertheless,  that  if  any  soil, 

••hea,  or  rubbish  shall  be  laid  on  any  highway,  and  such 

^U>  ashes,  or  rubbish  shall  not  be  of  sufficient  value  to 

"©fray  the  expense  of  removing  them,  the  person  who  laid 

^  deposited  such  soil,  ashes,  or  rubbish  shall  repay  to  the 

"^d  surveyor,*'  &c.,  "  the  money  which  he  shall  have  ne- 

^'^^^aarily  expended  for  the  removal  thereof,  which  money, 

^  <^^«e  the  same  shall  not  be  forthwith  repaid,  shall  be 

^^^i^  as  forfeitures  are  herein  directed  to  be  levied." 

^^   instices  were  boimd  to  inquire  into  the  fact  whether 

^^^^  {by    (He  was  then  stopped.) 


^    "Vray  in  question  was  a  highway ;   Thompson  v.  7w^- 


^■■^ay,  for  the  appellant. — This  case  is  within  the  rule 
(a)  18  Q.  B,  870.  (h)  14  Q.  B.  710. 
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1862.        stated  by  Coleridge  J.  in  Reg.  v.  Cridland  (a),  that  "  the 
Williams      jurisdiction  of  justices  to  convict  summarily  ceases  as 
Adams.       *^^^  ^  *  claim  of  title  is  bon&  fide  made.''     [Crtwwp- 
ton  J.     In  Palexfi  Law  and  Practice  of  Summary  Con* 
victions,  4th  ed.,  p.  41^  it  is  said  to  be  a  rule  ''that, 
where  property  or  title  is  in  question^  the  jurisdictioa 
of  jui^ces  of  the  peace  to  hear  and  determine  in  a  sum* 
mary  manner  is  ousted,  and  their  liands  tied  from  in- 
terfering, though  the  facts  be  such  as  they  have  other* 
wise  authority  to  take  cognisance  of.''    Wightman  J.    C 
justices  could  not  try  the  question  whether  this  is 
highway  or  not,  it  would  be  a  short  formula  for  gettii^ 
rid  of  the  jurisdiction  given  to  them  by  sect.  73    ^ 
stat.  5  &  6  ^.  4.  c.  50.,  because  any  stranger  migl 
dispute  whether  the  way  was  a  highway  or  not]     Tli 
question  whether  the  land  of  a  person  is  subject  to  tlii 
burden  of  a  highway  over  it  is  a  question  of  title ;  Dyiem 
V.  Blake  [h)',  and  the  order  affects  the  appellant,  becaius 
under  it  the  surveyor  will  proceed  to  sell  his  properly; 
but  if  a  stranger  and  not  the  owner  had  committed  the 
nuisance,  there  would  be  no  person  before  the  justices 
whose  title  to  the  land  could  be  set  up.     [  Wightman  J. 
Might  not  the  appellant  maintain  an  action  against  the 
surveyor  for  removing  his  property.]     The  action  might 
perhaps  be  maintainable  on  the  ground  of  ^ant  of  juris- 
diction.    [  IVightman  J.     The  appellant  might  have  ap- 
pealed against  this  order  to  the  quarter  sessions  under 
sect  105.] 

H,  Matthews,  in  reply. — The  way  in  question  was  a 
church  way,  and  the  land  belonged  to  the  appellant ;  and 
therefore  title  to  land  did  not  come  in  question.  [  Wight' 
man  J.    Would  not  the  order  be  evidence  against  the 

{n)  7  E.  j'  B,  853.  808.  {h)  4  Bing,  X  C.  463. 
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^PP^^Mant  that  the  way  in  question  is  a  highway  ?    He  is        1862. 
»•  l>«^rty  to  the  proceedings,  seeing  that  he  is  called  upon  to     Willi amb 
aii^-^rer  a  complaint  for  not  removing  the  rubbish  which       adams. 
lie    laad  deposited  on  the  highway.]     There  is  no  provi- 
sioxa.  in  stat.  5  &  6  ^  4  c.  50.,  requiring  that  the  person 
''vlxo  has  deposited  rubbish  on  a  highway  should  be  sum- 
moned ;  besides  which  the  order  would  only  be  evidence 
in     a  proceeding  between  the  same  parties.    The  whole 
juri.adiction  of  the  justice  fails  if  the  way  is  not  a  high- 
way; therefore  he  must  decide  the  question  whether  it 
is  one.    [He  cited  Reg.  v.  Dayman  (a).]     [  Wightman  J. 
Seot  73  of  stat  5  &  6  W"]  4  c.  50.  applies  to  a  footway 
alao.]    The  same  question  might  arise  on  many  other 
Beotions  of  this  statute* 

Nightman  J.     I  am  of  opinion  that  the  order  ought 

to  1)6  afiSrmed.    In  this  case  the  question  of  title  to  land 

did  not  arise.     The  land  belonged  to  the  appellant,  and 

there  was  a  right  of  way  over  it.   The  only  question  was, 

wliether  it  was  a  highway.     There  is  no  clause  in  the 

'highway  Act,  taking  away  the  summary  jurisdiction  of 

*'^®  Justice  if  title  to  land  comes  in  question,  like  the 

PJX>viso  in  sect  24  of  the  Malicious  Trespass  Act,  7  &  8 

^*  ^*  c.  30.,  excepting  injuries  done  under  a  bona  fide 

^airo  of  right,  or  like  the  clause  in  the   Game  Act, 

^  &  2  fT.  4  c.  32. 8. 30.,  which  enables  the  person  charged 

^^^*^  a  trespass  upon  land  to  prove  by  way  of  defence  any 

^^^"ttep^ljicli  ^ould  have  been  a  defence  to  an  action  for 

^^'V  trespass.   Upon  this  information,  under  stat  5  &  6 

*    -4.  c.  50.  8.  73.,  the  magistrate  could  not  stir  a  step 

*Xout  deciding  whether  the  way  in  question  was  a 

^^Viway.     This  he  was  bound  to  determine,  and  the 

^^t^liant  is  not  concluded  by  his  decision.     Therefore 

(a)  7  E.  #  B.  672. 
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1862.        this  case  differs  from  Reg.  ▼.  Cridland  {a),  and  from 
Williams     Other  cases  which  might  be  cited. 


V. 

Adams. 


Crompton  J.  (The  only  other  Judge  present.)  At 
first  I  was  strack  by  the  way  in  which  Mr.  Gray  put  the 
case : — that  title  to  land  came  in  question,  because  the 
appellant  said^  this  is  my  land  subject  to  an  easement  of 
a  private  right  of  way.  It  is  clear^  as  I  said  in  Rfff.  v. 
Cfidland  {a),  p.  871^  that  the  magistrates  are  not^  under 
the  guise  of  a  conviction^  to  decide  a  question  of  freehold 
title  to  land ;  and,  as  Coleridge  J.  said  in  the  same  case- 
p.  869,  this  is  a  rule  which  does  not  depend  upon  i 
provision  in  any  particular  Act  of  Parliament  Bn 
when  an  Act  of  Parliament  makes  magistrates  the  ver- 
tribunal  to  decide  whether  the  way  is  a  highway  or  ncK 
the  legislature  must  have  supposed  them  competent  M 
decide  it ;  and,  as  Mr.  Matthews  said,  the  question  wheth« 
it  is  a  highway  or  not  lies  at  the  foundation  of  their  juri^ 
diction.  What  is  the  dispute? — not  whether  the  app^ 
lant  had  title  to  land,  but  whether  the  way  was  a  hi^l 
way  or  not.  With  regard  to  every  other  person  exc^; 
the  owner  of  the  land,  there  is  no  doubt  as  to  the  ri^"; 
of  magistrates  to  try  that  question ;  and  where  the  m^ 
object  of  an  Act  of  Parliament  is  to  give  magistra.^ 
jurisdiction  over  a  matter  connected  with  land,  tikcn 
should  be  a  special  provision  in  order  to  take  the  csu 
out  of  their  jurisdiction,  or  stay  proceedings,  where  tit] 
is  in  question  or  there  is  a  bond  fide  claim  of  rights  < 
there  is  in  the  Malicious  Trespass  Act,  7  &  8  Geo,  ^ 
c.  30.  s.  24,  the  Act  for  ejectment  by  magistrates,  1  ft  ^ 
Fict.  c.  74.  s.  3.,  and  the  County  Court  Act,  9  &  10  Vied 
c.  95.  s.  58. 

Order  confirmed  (A)  - 

(a)  1  E.^  B.  853.  {h)  See  Rry.  x.  Harden,  2E.fB.  188. 
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TZThe  Queen  against  The  Inhabitants  of  St.      f^'i^^'i^i;^ 
George,  Middlesex.  

9  #  10  Vici, 
c,  GG.  *.  4. 

:i.  -    Stat.  9  &  10  Vict.  c.  66.  #.  4.,  by  wMcli  "  no  warrant  shall  be  granted  •  ^^^  f 
ar      "^e  removal  of  any  person  becoming  chargeable  in  respect  of  relief  'Jf'?' 
ima^c].«  necessary  by  sickness,  unless  the  justices  granting  the  warrant    ^'^«^»***» 
Imb.1  1  state  in  such  warrant  that  they  are  satisfied  that  the  sickness  'will 
prcxlnce  permanent  disability/'  applies  only  to  the  case  of  sickness  of  the 
peA'J>on  removed. 

2.  Therefore  where  a  man,  in  consequence  of  sickness,  left  his  wife 
mud  children  in  the  respondent  parish,  and  went  into  an  hospital  in 
ajQO^lier,  and  his  wife  and  children  became  chai^eable  to  the  respondent 
p&ri^,  it  was  held  that  an  order  for  their  removal  to  the  parisn  of  his 

sefcTl«ment  need  not  state  that  the  justices  were  satisfied  that  the  sickness 

-woixld  produce  permanent  disability. 

/'^N  appeal  against  an  order  of  two  justices  for  the  re- 

moTal  of  Sarah  Hesketh  and  her  two  children  firom 

the  parish  of  8t  George^  in  the  county  of  Middlesex,  to 

the  parish  of  St  Mary,  Whitechapel,  the  sessions  quashed 

the  order  subject  to  the  opinion  of  this  Court  on  the 

following  case. 

In  the  order  of  removal  above  mentioned,  dated  10th 

November,  1859,  Sarah  Hesketh  was  described  as  "the 

wife  of  William  Hesketh,  absent  from  her,  and  out  of 

"^e  said  parish  of  St.  George,^^    And,  at  the  time  of 

taking  such  order,  the  paupers  named  therein,  and  also 

^^  l^Usband,  William  Hesketh,  were  legally  settled  in 

^®  pariah  of  St  Mary,  Whitechapel      In  July,  1858, 

^Tah  Jlesketh,,  the  pauper,  first  came  with  her  husband 

<^hildren  to  reside  in  the  parish  of  St.  George.     On 

^  l4th  April,  1859,  the  pauper's  husband,  in  conse- 

9^^ce  of  his  sickness,  left  his  wife  (the  pauper)  and 

^*^ldi^n  in  the  parish  of  SL   George,  and  went   into 

I'homa^s  Hospital,  which  is  situate  in  the  parish  of 
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St.  Ohwe,  Southwark,  in  the  county  of  Surrey,  and  n 
mained  there  as  a  patient  until  the  5th  of  Alay  foUowiuj 
when  he  left  the  Hospital  and  returned  home  1 
his  wife  and  family^  in  the  parish  of  St  George,  an 
during  all  the  time  of  his  residence  in  the  Hospit 
he  intended  to  return  home  to  that  parish.  Befo: 
the  hushand  left  the  Hospital^  namely^  on  the  16i 
of  April,  1859^  the  pauper,  Sarah  Hesheth,  slone,  in  d 
absence  of  her  husband,  applied  for  and  obtained  reli 
for  herself  and  children  firom  the  parish  of  St  Georg 
which  was  continued  until  May  14th,  1859.  On  tl 
23rd  May,  1859,  the  husband  of  the  pauper  applied  £ 
and  received  relief  from  the  parish  of  St  George,  whi 
was  continued  until  the  2l8t  June,  1859,  on  which  Li 
mentioned  day  he  voluntarily  ceased  to  receive  rel 
for  himself  or  his  family.  On  the  31st  of  August,  IftS 
the  pauper's  husband,  in  consequence  of  his  sickne 
which  was  consumption,  again  left  his  wife  and  family 
the  parish  of  St  George,  and  became  an  inmate  of  Gu^ 
Hospital,  which  is  situate  in  the  parish  of  St  Olac 
Southwark,  and  remained  there  as  a  patient  imtil  seven 
months  after  the  making  of  the  order  of  removal  (P 
the  10th  of  September,  1859,  the  pauper,  alone,  in  tb 
absence  of  her  husband,  but  solely  in  consequence  a 
his  illness,  applied  for  and  obtained  relief  for  henel 
and  children  from  the  parish  of  St.  George,  and  oon' 
tinned  in  receipt  of  such  relief  until  the  10th  of  No- 
venber,  1859,  when  the  order  for  the  removal  of  Am 
pauper  and  her  children  was  made.  The  pauper*! 
husband,  subsequently  to  the  making  of  the  order 
left  the  Hospital,  returned  to  his  wife  and  fieunily  ii 
the  parish  of  St.  George,  and  resided  with  them  until  tlw 
14th  of  June,  1860,  when  he  died.      From  the  time  th< 
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pfii:i.p»er'8  husband  ceased  to  receive  relief  from  the  parish 

of   «SV.  George,  viz.,  from  the  21st  of  June,  1859,  to  the 

tiin.^  he  went  into  Guy^s  Hospital,  on  the  Slst  of  August, 

185S,  he  and  his  wife  and  their  children  were  main- 

taixicd  partly  by  the  wife's   industry  and  partly  by 

pledging  and  disposing  of  their  furniture,   &c.,   and 

finoTxi  the  last  mentioned  date  to  the  10th  of  September, 

1S59^  the  wife  maintained  herself  and  children  in  the 

same  way,  and  on  that  day  she  applied  for  and  obtained 

relief  from  the  parish  of  St  George,  as  above  men- 

tioiied. 

It  was  contended,  on  behalf  of  the  parish  of  St  Mary, 
^^JkUechapel,  the  appellants,  that  the  order  of  removal 
ou^ht  to  be  quashed  on  the  ground,  that  the  relief  given 
to  jSarah  Hesketh,  the  pauper,  was  made  necessary  by 
i^enjBon  of  the  sickness  of  her  husband,  WUliam  Hesketh, 
aii.d  because  the  order  of  removal  did  not  state  that  the 
justices  who  made  it  were  satisfied  that  such  sickness  would 
produce  permanent  disability  in  the  said  William  Hesket/i, 
as  required  by  the  statute  9  &  10  Vict  c.  66.  s.  4. 

Xt  was  contended,  on  behalf  of  the  parish  of  St  George, 

&e  respondents,  that,  as  the  paupers  mentioned  in  the 

order  did  not  become  chargeable  in  respect  of  relief  made 

^*®oc88ary  by  the  sickness  of  any  one  of  them,  the  order 

^^^  properly  made;  and  that  the  statute  above  men- 

"Oned  did  not  apply  to  a  case  like  the  present,  where 

^^  person  whose  sickness  was  the  cause  of  the  charge- 

"**ity  of   the  paupers  was  absent  from  the   parish 

^Xning  the  order  of  removal,  and  not  included  in  such 

-*^Xc  quarter  sessions  quashed  the  order  of  removal 
^^se  the  paupers  became  chargeable  in  respect  of 
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relief  made  necessary  by  the  sickneas  of  the  hiuband, 
and  because  such  order  did  not  state  that  the  justices 
who  made  it  were  satisfied  that  such  sickness  would 
produce  permanent  disability. 

The  question  for  the  opinion  of  this  Court  was  whether^ 
from  the  facts  above  stated^  the  relief  given  to  Sa^ 
HeskeUi,  the  pauper^  was  made  necessary  by  sickni 
within  the  meaning  of  9  &  10  Fict  c.  66.  «.  4.,  so  as  t«r. 
require  that  the  justices  who  made  the  order  should  han*^ 
stated  therein  that  they  were  satisfied  the  sickness 
the  husband  of  the  pauper  would  produce  permanet^^-^^T 
disability.' 

K  the  Court  should  answer  the  question  in  the  n( 
tive^  the  order  of  Sessions  was  to  be  quashed  and  ttm.^ 
order  of  removal  confirmed,  but  if  the  Court  shoaI<^ 
answer  the  question  in  the  affirmative,  then  the  ordeur 
of  Sessions  was  to  be  confirmed* 


Metcalfe,  for  the  appellants. — By  stat.  9  &  10  Vic^ 
c.  66.  8.  4.f  "  No  warrant  shall  be  granted  for  th.^ 
removal  of  any  person   becoming  chaigeable  in  19"^ 
spect  of  relief  made  necessary  by  Hickness  or  acddent?^.^ 
unless  the  justices  granting  the  warrant  shall  state  ic^ 
such  warrant  that  they  are  satisfied  that  the  sidmeis  o^^ 
accident  will  produce  permanent  disability."    The 
tion  does  not  say  that  the  sickness  which  renders 
necessary  and  occasions  chargeability  must  be  the  sick- 
ness of  the  person  removed.     It  is  immaterial  w] 
it  is  the  sickness  of  the  husband,  the  wife,  or 
children : — in  either  case  the  warrant  ororderof  remo^ 
should  state  that  the  justices  were  satisfied  that 
sickness  would  produce  permanent  disability ;  and 


XXV.   VICTORIA.  321 

oinx^Ksi(m  of  the  statement  is  ground  of  appeal  against        1862. 
^^^      order;    Seg.   v.    The  Inhabitants  of  Prior's  Hard-    The Queeh 
UfitT^  (a),  Reg.  v.  The  Inhabitants  of  Bucknell  (ft).     By    g,,  geoege. 
«ta.^;^  4&  5  »^,  4.  c.  76.  s.  56.  relief  given  to  the  wife    Middlesex. 
*^d    children  is  relief  given  to  the  husband.     The  eflFect 
of  t;lie  construction  of  sect.  4  of  stat  9  &  10  Vict.  c.  66. 
^^li'tended  for  by  the  respondents  would  be  that  if  the 
tustand  was  separated  from  his  family  for  a  few  days 
^7  sickness^  or  accident,  and  his  wife  and  family  became 
chargeable,  they  would  be  removed  from  the  residence 
of    tiie  head  of  the  family,  which  is  contrary  to  the 
policy  of  the  statute. 

Poland,  contril. — The  sickness  of  a  husband  absent 
from  his  wife  does  not  make  it  necessary  that  the  jus- 
tices who  are  asked  to  remove  the  wife  should  inquire 
whether  the  sickness  will  produce  permanent  disability. 
To  bring  a  case  within  stat.  9  &  10  Vict.  c.  66.  s.  4., 
^e  sickness  must  be  the  sickness  of  the  person  to 
whom  the  relief  is  given :  for  this  purpose  it  is  imma- 
terial whether  the  husband  is  in  a  hospital  or  beyond 
•^^*.  When  the  husband  is  absent  the  justices  have 
^^  means  of  inquiring  whether  he  is  sick  or  not 
^  *ke  sickness  may  be  the  sickness  of  any  person  other 
^^  the  person  mentioned  in  the  order,  the  section 
^Uld  apply  in  the  case  of  the  sickness  of  a  grandfather 
^Xicle,  or  even  of  a  person  by  whose  bounty  the 
"^^iljr  were  maintained.  [Crompton  J.  The  object  of 
^  statute  was  to  confer  a  personal  exemption  from  re- 
^^^bility  on  the  sick  person.  Wightman  J.  That  is 
^  ^^^easouable  construction  to  be  given  to  sect.  4 ;  other- 
^^  it  would  extend  to  the  cases  of  sickness  mentioned 
(a)  12  Q.  B,  1C8.  (h)  3  E.  f  B.  687. 

^C^L.    II.  Y  B.   &  S. 
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by  Mr.  Poland.  Cramptan  J.  The  object  of  sect  4  k 
to  prevent  tbe  removal  of  persons  upon  whom  removi^ 
would  be  a  hardship.  The  exemption  is  personal  ic 
respect  of  sickness  or  accident  producing  temporary  di^ 
ability — a  state  of  circumstances  under  which  the  LegL« 
lature  thought  that  a  person  ought  not  to  be  removed  q 
much  as  residence  in  a  parish  for  five  years^  which  j 
provided  for  by  sect.  1.] 


Per  Curiam.    (Wightman  and  Crompton  JJ.) 

Order  of  Sessions  quaahecS 


Monday^ 
Fehrtiary  17th. 

Ale  house 

licence. 

Be/usal  to 

grant, 

9  6?.  4.  c.  61. 

#.1. 


The  Queen  against  Sylvester  and  others. 

A  Court  of  Quarter  Sessions,  at  an  annnal  licensing  meeting,  refta-^ 
to  renew  a  licence  to  keep  an  inn,  ale  house  and  victualling  hoQM  xaM  " 
Stat.  9  G.  4.  c.  61.,  on  the  cround  that  the  applicant  declin^  to  take  o*  "^ 
an  excise  licence  for  the  sale  of  spirits :  held,  that  this  was  not  a  saiBou^^ 
legal  ground  for  such  refusal. 

/^N    appeals    by    Charles    Taumsend    Syheiier  an^ 
fourteen  other  persons  to  the  October  Qnazt^ 
Sessions  for  the  county  of  Berks,  holden  at  Abingdon  '^ 
1861^  against  the  refusal  of  the  justices  of  the  boron^ff 
of  Abingdon,  at  the  general  annual  licensing  meeting  fic: 
the  borough  on  the  29th  August  preceding^  to  renew  "^ 
each  of  the  appellants  their  licences  to  keep  an  inn,  wJ^ 
house  and  victualling  house  under  stat.  9  Cr.  4  e.  6I«/ 
"  An  Act  to  regulate  the  granting  of  licenses  to  keepew 
of  Inns,  Ale  houses  and  Victualling  houses  mEngkatii* 
which  appeals  were  consolidated,  the  Quarter  SeasioDS 
confirmed  the  refusal  of  the  justices  subject  to  the  fel- 
lowing  case. 
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The  house  occupied  by  each  of  the  appellants  had        1862. 
been,  licensed  as  an  inn,  ale  house  and  victualling  house.    The  Qoeen 
Some  of  the  houses  had  been  so  licensed  for  a  period  of     stlvestkr. 
fifty  years  and  upwards,  and  none  for  a  less  period  than 
twenty  years.    Each  of  the  appellants  had  been  licensed 
for  his  house  under  the  9  G.  4.  c.  61.  during  the  time  he 
had  occupied  it,  but  for  the  last  few  years  had  only  taken 
out  an  excise  licence  for  the  sale  of  ale,  beer,  fee,  and 
iiot  a,  licence  for  the  sale  of  spirits. 

The  usual  general  annual  licensing  meeting  for  the 

borough  ot  Abingdon,  in  the  county  of  Berks,  in  which  the 

appellants'  houses  are  situated,  was  held,  according  to  the 

proriaions  of  the  Act,  on  the  29th  August,  1861.     The 

J^^tices  obtained  a  list  of  all  the  licensed  persons  in  the 

borough  of  Abingdon,  and   resolved  not  to  renew  the 

"Cen.ce  of  any  person  who  had  not  during  the  past  year 

^^k^ix  out  an  excise  licence  to  sell  spirits.     This  list  con- 

***nefj  the  names  of  the  appellants  and  two  other  persons, 

*^  of  whom  had  duly  applied  to  the  justices  at  such 

"^^^tringfor  a  renewal  of  their  licences.     All  the  licences 

^^re  renewed  except  those  of  persons  who  during  the  past 

y^^^  had  neglected  to  take  out  an  excise  licence  to  sell 

^^rits.     The  meeting  was  adjourned,  and  the  two  other 

^^^sons  attended  that  adjournment,  and  the  justices  then 

^^esent  renewed  their  licences  upon  their  promising  that 

^hey  would  take  out  an  excise  licence  for  the  sale  of 

Spirits.    The  house  and  premises  of  six  of  the  appellants 

^ire  rated  at  a  sufficient  sum  to  entitle  them  to  obtain 

to  excise  licence  to  sell  beer  under  the  provisions  of 

rtat.  11  (7.  4  &  1  fF.  4.  c.  64.,  ("  An  Act  to  permit  the 

general  sale  of  beer  and  cyder  by  retail  in  England :'' 

amendedby8tat8.4&5  W.  4. c.  85.  and3&4  VicL  c.  11.), 

and  they  have  since  the  hearing  of  the  appeal  obtained 

Y  2 
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1862.  such  licence ;  but  the  houses  and  premises  of  the  remain-  - 
The  Queen  ^g  ^^^^^  appellants  are  not  so  rated^  and  they  are  not  ^ 
Sylvester.     ^^^^  ^^  obtain  any  such  licence. 

The  question  for  the  opinion  of  the  Court  was^  Whethei^ 
the  justices  at  the  annual  licensing  meeting  acted  ille-»  :. 
gaily  in  refusing  to  renew  the  appellants'  licences  o^^ 
the  sole  ground  that  they  declined  to  take  out  an  exci^^ 
licence  for  the  sale  of  spirits  in  addition  to  the  licenc::::^ 
for  the  sale  of  beer.  If  this  Court  should  decide  in  t^::;;^ 
affirmative^  then  the  decision  of  the  Court  of  Quart:^ 
Sessions  was  to  be  reversed,  the  appeals  were  to  I»« 
allowed,  and  the  licence  of  each  of  the  appellants  was  t^c 
be  renewed.  If  in  the  negative,  then  the  decision  of  tb^^ 
Court  of  Quarter  Sessions  was  to  be  affirmed^  and  th^^ 
appeals  were  to  stand  dismissed. 

F.  Lawrence,  in  support  of  the  order  of  sessions. — By 
stat.  9  G.  4.  c.  61.  s.  1.,  a  general  annual  licensing  meeting 
shall  be  held  by  justices  of  the  peace  in  every  town  cor- 
porate, and  it  shall  be  lawful  for  them  to  grant  licences 
"  to  such  persons  as  they  the  said  justices  shall,  in  the 
execution  of  the  powers  herein  contained,  and  in  the 
exercise  of  their  discretion,  deem  fit  and  proper.'*  The 
justices  have  a  discretion  under  this  section,  and  this 
Court  will  not  interfere  with  it  unless  it  has  been  ill^aDy 
exercised,  [fflffhtman  J.  The  question  put  to  us  by 
the  sessions  is,  ^'whether  the  justices  at  the  annual 
licensing  meeting  acted  illegally  in  refusing  to  renew 
the  appellants'  licences  on  the  sole  ground  that  they  de- 
clined to  take  out  an  excise  licence  for  the  side  of  spirits." 
They  must  mean  to  ask  us  whether  it  is  sufficient  legaV 
ground  of  objection  to  granting  an  ale  house  licence  thai? 
the  person  applying  for  it  had  not  taken  out  an  excise 
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lic^x:koe  for  the  sale  of  spirits.]     They  may  in  their  dis-        1862. 

cr^'tion  apply  that  test     If  persons  applying  for  a  licence  The  Queeh 

HEM.  dear  Stat.  9  6.  4.  c.  61.  do  not  take  out  a  spirit  licence  gyLv^TEa, 
tk^   revenue  will  lose  considerably. 

S€Si'&Dyer  and  J.  O.  Griffits,  for  the  appellants. — In  this 

case    the  licensing  justices  did  not  exercise  a  discretion 

&&   to  the  persons  to  whom  licences  should  be  granted. 

When  the  appellants  attended  at  the  licensing  meeting 

itt  puTsuance  of  the  notice  required  by  sect.  2  of  stat.  9 

^-  4'-  c.  61.  to  be  given  to  "  every  person  keeping  an  inn, 

or  ^-ho  shall  have  given  notice  of  his  intention  to  keep  an 

^^^,  ^nd  to  apply  for  a  licence  to  sell  cxciseable  liquors  by 

'^^^Ij  to  be  drunk  or  consumed  on  the  premises/'  they 

^^r^    met  with  a  resolution  of  the  justices  not  to  grant  a 

^icexxcje  unless  a  condition  which  the  justices  could  not 

^S^lXy  impose  was  complied  with.     In  The  Queen  v. 

^^Jf  (a),  which  was  an  information  against  a  justice 

"^lie  peace  for  refusing  to  grant  a  licence,  and  the 

y^    reason  for  the  refusal  was  alleged  to  be,  that  the 

"^I^licant  declined  paying  a  sum  of  5/.  which  was  claimed 

^^*>c^  him  upon  a  distinct  account,  and  which  he  denied 

^e  due,  the  Court  were  of  opinion  that  the  allegation 

^^  false,  but  "  declared  explicitly  that  justices  of  the 

^^^Ce  have  no  sort  of  authority  to  annex  any  such  con- 

^^tions  to  the  grants  of  these  licences."     In  The  Queen 

^  *  The  Justices  of  Waball  (b),  where  the  justices  of  the 

^^rough  refused  to  hear  an  application  for  a  licence  on 

tlie  ground  that  they  had  come  to  a  resolution  not  to 

liear  any  applications  for  new  licences,  this  Court  made 

E  rule  absolute  for  a  mandamus  to  them  to  hear  the 

r  application. 

i  (rt)  2  Burr,  Ca3.  (A)  24  /..  T,  111. 

i 
f 
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1862.  Per  Curiam.    (Wightman  and  Crompton  JJ.).  We 

The  QuBEw    do  not  interfere  with  the  discretion  of  the  justices 
Stlvmter.    *^"  matter.     But  if  we  are  asked  by  them  as  to  ih^^, 
exercise  of  their  discretion,  we  think  they  were  wroi 
The  refusal  to  take  out  an  excise  licence  for  the  sale 
spirits  is  not  a  sufficient  legal  ground  for  refusing 
licence  under  stat.  9  G.  4.  c.  61. 

Judgment  for  the  appellant 


Fchriutiyl7th, 

Stat.  5  #  6 
W.  4.  c.  63. 

Conviction, 
Incorrect 
weighing 
nutchine. 


The  London  and  North  Western  Railway  Co 
pany,  appellants,  Richards,  respondent. 


Upon  the  conTiction  of  a  railway  Company  under  stat^  5  &  6  W^'Z,  -4:- 
c.  63.  s.  28.,  for  haying  in  tlieir  possession  a  weighing  machine  ^rlif  crlx 
upon  examination  thereof,  duly  made  by  the  inspector  of  weights  aja«J- 
measurts,  was  found  to  l»o  incom^ct :  held,  that  a  machine  which,  fi>ii>»*» 
its  construction,  was  liable  to  yariation  from  atmospheric  and  otfci.*^*' 
causes,  and  required  to  be  aiyusted  before  it  was  used,  was  not  incorpc*^«='*' 
upon  examination,  within  the  meaning  of  the  statute,  if  examined  by  t>l^  ^' 
inspector  before  it  had  been  ai^justed. 

T^HIS  was  an  appeal  against  a  conviction^  by  two  ju^*'^ 
tices  of  the  connty  of  Stafford,  of  7%«  London  an^^^ 
North  Western  Railway  Company,  for  imlawfully  hxm^^^ 
in  their  possession  on  the  16th  July^  1860,  at  the  lAckr"^"'^ 
field  Station  of  the  said  railway,  a  weighing  machine 
used  for  the  weighing  of  goods  for  conveyance  on 
railway,  which  was,  upon  examination  thereof  duly  mad^^^ 
by  the  inspector  of  weights  and  measures,  foimd  to 
incorrect,  to  wit,  21  lbs.  weight  out  of  balance  with 
imperial  standard  weight,  contrary  to  the  form  of  the 
statute  in  that  case  made  and  provided;  stat.  5 
W.  4.  c,  63.  s.  28.  The  sessions  confirmed  the  con- 
viction subject  to  the  opinion  of  this  Court  upon  th& 
following  case. 
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The  appellants^  The  London  and  North  Western  Bail- 
U7€My  Company^  use   the  machine  in  question  (called  a 
ireigli  bridge)  for  the  purpose  of  weighing  the  railway 
trucks  into  or  from  which  goods  conveyed  along  their 
lii:ie  of  railway  are  laden  or  unladen  at  their  station  at 
LicJk/ield.    [A  model  of  the  weighing  machine  was  to  be 
produced^  which  it  was  agreed  by  both  parties  might  be 
refex-xed  to  as  part  of  the  case.]     Machines  of  the  same 
con.struction  are  employed  on  many  railways  in  the  king- 
dona.    The  parts  of  the  machine  to  which  it  is  necessary 
to  dpaw  attention  are,  the  steel-yard  which  is  under  cover 
u^  &>   small  office,  and  the  platform  which  is  outside,  and 
^**ic5li  works  in  a  frame,  and  rests  upon  levers  connected 
^^^1^   and  acting  upon  the  steel-yard.  Upon  this  platform 
^'^    i^'ails  upon  which  the  truck  to  be  weighed  is  stopped. 
'^^    "^liese  rails  form  part  of  the  siding  leading  from  the 
°^^^^»^  line  into  the  Company's  warehouse,  all   trucks 
^^^'■^^  into  or  coming  out  of  that  warehouse  must  neces- 
^^'^Xy  pass  over  the  platform.     The  weight  of  the  plate 
iaron  and  rails  which  form  the  platform  is  16  cwt, 
^^^    its  size  is       feet  by       feet.     Being  in  the  open 
^^>    it  is  exposed  to  any  atmospheric  influence,  and  a 
^T>osit  of  wet  or  dirt  renders  it  considerably  heavier,  a 
'^Ower  of  rain  causing  an  increase  of  its  weight  of  11  or 
^2  lbs. ;  it  is  also  liable  to  be  thrown  out  of  poise  by  the 
"Waggons  which  pass  over  it  from  the  main  line  to  the 
Xrarehouse,  causing  the  platform  to  jamb  on  one  side  of 
the  frame,  and  thus  effecting  a  variation  in  its  weight 
and  bearing.     This  weigh  bridge  is  calculated  to  weigh 
up  to  16  tons.     The  average  weight  of  an  empty  truck 
(being  the  lightest  article  that  is  weighed  upon  the  ma- 
chine) is  about  3  tons;   the  arm  of  the  steel-yard  is 
graduated  so  as  to  indicate  variations  of  4  lbs.     An  ap- 
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proximation  within  half  a  hundred  weight  is,  however, 
alone  considered  and  charged  for  by  the  Company  on  all 
goods  weighed  by  this  machine.     To  compensate  fcnr  an; 
derangement  of  the  machine  effected  by  the  causes  abov^^ 
referred  to^  an  adjusting  ball  is  affixed  to  the  end  of  th^ 
long  arm  of  the  steel-yard.     This  ball^  by  being  passe^^ 
backwards  or  forwards  along  the  thread  of  the  screw  oc- 
which  it  works^  causes  the  end  to  which  it  is  attached 
be  heayier  or  lighter,  and  thus  produces  a  compensati( 
for  any  variation  in  tlie  weight  or  bearing  of  the  platforcrrrrrrr^ 
A  copy  of  the  following  instructions  was  affixed  in  t 
office  for  the  guidance  of  the  person  who  had  the  char*-^. 
of|  and  whose  duty  it  was  to  weigh  goods  upon^  the 
chine  in  question. 

**  London  and  North  Western  Raihoay. 

"  Weighing  Machines  and  Weigh  Bridges. 

"  Instructions  to  Persons  in  Charge. 

*^  I.  Every  part  of  the  machine  is  to  be  kept  deri'^ 
and  free  from  accumulations  of  oil  and  dirt^  and  tb  ^ 
registered  label  of  the  machine  is  to  be  kept  iipcr^^*' 
it. 

"  II.  The  steel-yard  and  poise  are  to  be  kept  hrigh^^^' 
so  that  the  letters  and  figures  may  be  legible. 

"  III.  Once  every  month  the  machine  is  to  be  taki 
to  pieces,  all  the  knife  edges  and  working  parts  deani 
and  slightly  oiled.     This  applies  also  to  weigh  bridges, 
except  as  respects  their  being  taken  to  pieces. 

"  IV.  First  thing  every  morning  every  machine  is  to 
be  accurately  balanced,  ready  for  work.  Special  caie 
must  be  taken  that  every  machine  has  its  own  weighti^ 
and  no  others. 

"  V,  Every  machine  which  has  a  break,  lever,  or  othi 
tingearing  apparatus  is  to  be  carefully  kept  out  of 
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exoept  at  the  momeut  of  weighings  in  order  that  no  un- 
necsessary  wear  may  take  place. 

**  VL  Every  facility  and  assistance  in  lifting,  &c.,  is 
to  Ise  given  to  the  weighing  machine  makers  when  they 
visit  the  station  to  inspect  or  repair  the  machine. 

'*  VII.  Complaints  are  to  be  addressed  to  Mr.  Henry 
2^€M>ley,  UverpooU  and  in  such  complaints  the  registered 
nixxnber  of  the  defective  machine  is  to  be  stated. 

"  W.  Cawhwell,  General  Manager." 
**  Huston  Station, 

''November,  1859." 
Tliese  instructions  are  printed  by  the  Company,  and 
*  ^^Py  of  them  is  sent  to  every  station  where  there  is  a 
weighing  machine  of  this  description.  At  some  of  the 
stations  of  the  Company  these  machines  are  used  several 
*i*3aes  in  every  day.  At  the  Liclifield  Station  it  appeared 
that  the  machine  in  question  was  sometimes  not  used 
week  together,  and  was  rarely,  if  ever,  used  two 
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^^*^»ecutive  days.     The  person  who  had  charge  of  the 

^aoliine  said  he  considered  that  to  adjust  it  before  it 

^*    used  was  a  better  plan  than  to  adjust  it  every 

^**tiing,  as  any  of  the  causes  above  referred  to  might 

^ny  time  during  the  day  on  the  morning  of  which 

^^  been  adjusted  throw  it  out  of  poise,  and  a  fresh 

ac]'! 

JV^^ment  would  be  necessary;  and  that,  instead  of 

.  ^^^^cing  it  every  morning,  he  only  did  so  before  using 

*      ^ut  that  it  had  never  been  used  without  having 

previously  adjusted.     The  respondent,  Maurice 

'^unrdSf  the  inspector  of  weights  and  measures  for 

district  in  which  the  Company's  station  at  Lich- 


^i. 

t^K 


>Se-^, 


^U 


^3f  is  situated,  visited  in  the  course  of  his  duties 


machine,  for  the  purpose  of  inspecting  it,  on  the 
^^^moon  of  the  18th  July  last,  and  found  it  in  gear. 
^^'C  machine  had  not  been  used  on  the  day  of  the 
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inspector'a  visits  and  upon  his  proceeding  to  test  ~ 
without  making  any  use  of  the  adjusting  ball,  which  H 
did  not  consider  to  be  a  part  of  his  duty  as  ins] 
he  found  that  it  was  necessary,  in  order  to  put 
machine  in  poise,  to  place  weights  amounting  to  21 V 
on  the  platform ;  a  porter  passed  an  iron  bar  round  fc' 
frame,  so  as  to  free  the  platform,  and  an  adjustmiej 
having  been  made  by  another  of  the  Company's  serv&xi'i 
by  moving  the  adjusting  ball,  and  the  weights  placed  <^ 
the  platform  by  the  inspector  having  been  removed,  tb  ' 
machine  was  found  to  balance.  The  inspector  of  weightr. 
and  measures  for  the  borough  of  Birmingham  dej 
that  he  considered  a  machine  of  that  capacity  whidi^-'^^ 
would  weigh  within  40  lbs.  to  be  correct.  The  machine 
has  remained  and  still  is  in  the  same  state  as  it  was  at 
the  date  of  the  inspector's  visit,  and  upon  the  adjust- 
ment which  the  appellants  contend  for  being  made  it 
continues  to  weigh  correctly. 

The  appellants  contended : 

First.  That  it  was  the  duty  of  the  inspector  of  weights 
and  measures,  before  proceeding  to  examine  the  machine, 
to  have  taken  the  necessary  steps  for  putting  it  in  poise      ' 
by  having  the  adjusting  ball  moved,  and  so  placing  it  in    ^ 
the  state  in  which  the  appellants  invariably  placed  it  -:* 
before  using  it,  and  that  an  examination  without  that:^^ 

adjustment  was  not  such  an  examination  as  is  con 

templated  by  the  Act,  so  as  to  render  the  appellani 
liable  to  a  penalty  under  that  Act  for  having  in  theiiKi 
possession  a  machine  which  is   incorrect  or  othei 
unjust  within  the  meaning  of  the  28th  section  of  thi 
Act. 

Second.  That  their  printed  instructions  are  intende-^^^" 
only  for  the  guidance  of  their  servants  and  to  AppL  ^ 
singula  singulis;   and  that  they  are  amply  obeyed  ^■-^ 


XXV.  VICTORIA. 


331 


i^B^^ions,  where  the  machine  i»  not  nsed  every  day,  by  its 
L  ^viv^aya  being  adjusted  before  used. 

rXhird.  That^  in  the  present  case^  there  was  no  such 
ei^-x*iation  as  to  cause  the  machine  to  be  considered  "  in- 
osr:rect  or  other?ri8e  unjusf  within  the  meaning  of  the 

nhe  respondent  contended : 

'Xiist.  That  the  facts  above  stated  justify  a  conviction 
uo.^  the  order  of  Sessions  thereon. 

Second.  That  it  is  the  duty  of  persons  possessing  such 
a  xxiachine  to  keep  it  in  such  a  state  as  that  when  goods 
wr^  brought  to  be  weighed  nothing  should  be  required  to 
correct  the  machine^  but  that  it  should  be  ready  for 
^^ighing. 

7hird«  That  the  appellants  are  at  any  rate  bound  by 
taeir  instructions  to  their  servants,  and  that  it  was  their 
^^y  to  have  the  machine  adjusted  every  morning. 
I^^onrth.  That  the  machine  ought  to  indicate  correctly 
l^itlxout  reference  to  its  capacity)  the  smallest  difference 
'^^"^ight  marked  upon  its  graduated  index. 
^lie  question  for  the  opinion  of  the  Court  is :  Wliether, 
^^^^^x  the  above  facts,  the  appellants  were  liable  to  be 
^^v^icted,  under  sect.  28  of  the  5  &  6  W.  4  c.  63.,  of 
^    Ciffencc  alleged  in  the  conviction. 
"■*-^  the  Court  shoidd  be  of  opinion  that  they  were  liable 
*^^  convicted,  the  order  of  Sessions  and  the  conviction 
^^^  to  be  affirmed. 
-^^  the  Court  should  be  of  the  contrary  opinion  the 
^^c  were  to  be  quashed. 
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^^,  JS.  Davis  (with  him  George  Brotone),  for  the  rc- 

^^^^Xident. — The  machine  was  found  incorrect  by  the  in- 

^^ctor  within  the  meaning  of  stat.  5  &  6  fF.  4  c.  63. 
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s.  28.,  and  consequently  the  appellants  were  liable  to  t"T3 
penalty.     The  machine  was  in  gear  at  the  time,  and  i^^  ^ 
therefore  ready  for  weighing  and  capable  of  weighikzi  ^ 
although  incorrectly.     The  adjusting  apparatus  is  okxM 
a  contrivance  for  restoring  the   equilibrium  insteadl  «: 
resorting  to  the  primitive  method  of  afi^ing  an  addf- 
tional  weight  at  pne  or  other  end  of  the  beam.    I^  i  ^ 
therefore  no  more  an  answer  to  say  that  the  machine 
was  always  adjusted  before  use,  than  it  would  be  &t^ 
a  shopkeeper,  who  had  untrue  weights  or  scales,  to  say 
that  he  always  put  a  pennyweight  into  the  scale  before 
weighing.     The  object  of  the  statute  is  not  only  to  detect 
actual  fraud,  but  to  prevent,  as  far  as  may  be,  the  posri- 
bility  of  fraud.     Weighing  machines  of  this  description 
are  especially  within  the  mischief  intended  to  be  guarded 
against,  for  the  public  have  no  opportunity  of  detecting 
inaccioracies  themselves,  seeing  the  process  of  weighing 
takes  place  inside  the  office  or  weighing  house,  to  which 
they  have  no  access.    The  rules  framed  for  the  guidance 
of  the  defendants'  servants  shew  the  view  taken  by  the 
defendants  of  their  duty  in  reference  to  the  statute,  and 
the  case  finds  that  those  rules  had  been  wilfully  violated; 
inasmuch  as  the  machine  was  not  adjusted  at  the  time 
prescribed,  and  was  kept  in  gear  when  it  ought  to  have^ 
been  at  rest.     It  is,  moreover,  clear  that  the  inaccuracy"*' 
did  not  arise  from  any  water  or  mud  on  the  surface  ofl 
the  platform,  for  that  would  have  affected  the  machine 
the  other  way,  and  instead  of  the  additional  weighto^ 
being  required  on  the  platform,  it  would  be  required: 
at  the  opposite  end  of  the  beam.     The  inaccuracy 
the  present  case  must  be   attributed  to  some  othe 
cause;   and  the  case  shews  that  an  iron  bar  had  U 
be  applied  before  the  machine  was  restored,  and  thi 
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^iist^ices  may  have  arrived  at  the  conclusion  that  the 

max^hine  was  incorrect  from  that  cause.     [Crompton  J. 

1  -fcliink  we  must  take  it  that  the  justices  arrived  at  the 

coxEdusion  that  the  machine  was  incorrect  because  they 

thought  there  was  no  obligation  on  the  inspector  to  use 

ibe  adjusting  apparatus  in  the  first  instance.]     If  the 

other  facts  are  sufficient  to  support  the  decision  of  the 

justices,  this  Court  wiU  not  disturb  the  conclusion  at 

which  they  arrived.    [  Wightman  J.    It  is  impossible  that 

the  machine  should  always  weigh  accurately.    Eain,  and 

even  variations  in  temperature,  woidd  cause  variations 

in  the  machine,  and  the  amount  is  of  course  immaterial. 

So  also  the  case  finds  that  waggons  passing  over  cause 

A  derangement  and  a  necessity  for  re-adjusting  it     Do 

you  say  that,  if  the  inspector  examined  the  machine  the 

^*^ttient  after  any  such  derangement,  the  defendants 

Would,  be  liable  to  the  penalty?]     The  inspector  can 

^^7  make  the  examination  at  a  reasonable  time  and 

^ndei»  reasonable  circumstances ;  and  it  must  be  taken 

^^     the  justices  were  satisfied  that  this  examination 

^^^  ^o  made.     It  woidd  not  be  reasonable  to  make  an 

^^^^^ination  when  there  had  not  been  any  time  for 
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'^^rjyes  Serjt  (with  him  A.  Staveley  HUT),  for  the  ap- 
"^^^ts,  was  not  called  upon. 

^V^iGHTMAN  J.     I  am  of  opinion  that  the  conviction 

r^^^^ot  be  supported.     This  weighing  machine  before  ad- 

^^"trnent  is  false,  but  in  the  true  state  of  adjustment  for 

^^^hing  it  is  correct.    It  is  too  much  to  say  that  because 

^  machine  requires  adjustment  before  it  is  used  it  is 
^^  Incorrect  or  otherwise  unjust  machine. 
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Crompton  J.  (The  only  other  Judge  preaen 
conviction  of  the  defendants  is  for  having  a 
machine  which^  upon  the  examination  made  b 
spector^  was  found  to  be  incorrect.  But  be 
machine  is  used  it  must  be  adjusted,  and  this  ad 
was  not  made  by  the  inspector  before  his  exan 
and  the  machine  was  found  to  be  incorrect  b 
was  not  adjusted.  It  cannot  therefore  be  sa 
incorrect  for  the  purpose  of  weighing  because  it 
in  a  state  in  which  it  would  not  be  used  for  wei 

In  the  ordinary  case  of  a  false  steel-yard  the 
intentional  falsity  which  may  be  corrected  by 
an  additional  weight  on  the  false  arm :  in  this 
inaccuracy  in  the  machine  which  may  have  be 
sioned  by  atmospheric  influence  is  to  be  corre< 
the  great  beauty  of  the  machine  is  that,  when 
curacy  may  or  rather  must  constantly  occur,  the 
has  in  itself  an  appliance  by  which  that  inaccui 
be  remedied.  Unless  that  appliance,  which  is  an 
part  of  the  machine,  is  used,  the  instrument  ci 
said  to  be  properly  tested,  any  more  than  you  c 
that  a  telescope  gave  an  improper  result  if  yoi 
draw  it  out  so  as  to  get  the  right  focal  distan< 
using  it. 

Order  of  Sessions  and  conviction 
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Ax.xcns  Taylob,  appellant,  Carr  and  Porter,    Tuesday, 
respondents. 


20  G.  2.  c,  19. 
s.\. 


tft  vT^  smnmaiy  jurigdiction  given  to  justices  by  stat.  20  G.  2.  c.  19.  b.  1.  idaster  and 

to  near  complaints  against  masters  by  artificers  and  other  labourers  of  servant 

?**^*JP^yment  of  wages,  and  to  order  payment  thereof,  extends  to  cases  Non-pagment 

^  '^oich  the  contract  of  service  is  not  for  any  certain  time.  of  wages, 

(^ASE  Stated  by  justices  under  stat.  20  &  21  Vict. 

c.  48. 

At  a  petty  sessions^  holden  at  Blachbum,  in  the  county 

^  -t^ncaster,  on  the  5th  July,  1861,  a  complaint  pre- 

^^^■^^ed  on  the  24th  November,  1860 :  on  which  day  a 

''^'^^Hions  was  issued  and  disposed  of:  by  Alice  Taylor, 

*^  appellant,  against  Carr  and  Porter,  the  respondents ; 

^Wch  complaint  charged  that  they  had  refused  to  pay 

^  the  appellant  the  sum  of  9^.  2rf.  as  the  wages  justly 

^©   and  owing  from  them  to  her  for  work  and  labour 

^*4^  and  performed  by  her  for  them  at  their  request, 

^^^t^Tury  to  the  form  of  the  statute  in  such  case  made 

^  provided,  was  heard  and  determined. 

CtDuring  the  argument  of  the  case  in  this  Court,  it 

**l^^i«red  that  after  the  hearing  of  the  summons  on  the 

^l^  November,  1860,  counsel  for  the  complainant  made 

^      following  indorsement  on  his  brief :  "  This  case  to 

^^.e  the  decision  of  the  Court  above  in  Mary  Taylor^s 

^^^'^^J'  who  was  a  sister  of  the  appellant  (a).] 

0^^^^  In  Easter  Term,  1861,  it  was  held  by  Wightman  J.,  in  the  Bail 

^»  -  ^^^"^  *^**  ^^^y  Taylor,  who,  having  leave  of  absence  for  half  a  day, 

,^^      "^ot  return  to  her  work  at  the  appointed  hour,  had  not  forfeited  her 

^^^8  under  one  of  the  rules  of  the  mill  by  which  any  perpoiis  absenting 
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18G2.  Upon  the  hearing  of  the  complaint  it  was  proved, 

Tatlor  the  part  of  the  appellant,  and  found  as  a  fact^  that, 
cIrb.  Monday  the  6th  August  last,  the  appellant  was  work 
for  the  respondents  as  a  weaver;  that  she  asked 
leave  of  absence  for  the  afternoon  of  tliat  day  fi 
Thomas  Booths  the  overlooker.  Leave  was  granted 
condition  that  she  shoidd  return  to  her  work  at 
o'clock  on  the  following  morning,  and  that  she  sho 
find  a  substitute  during  her  absence.  She  found  a  % 
stitute,  but  did  not  return  to  her  work  as  agreed  up 
but  at  dinner  time  on  the  7th  August  she  went  to 
overlooker's  house,  when  she  was  told  that  she  must 
return  to  her  work,  that  her  looms  were  stopped*  It 
further  proved,  and  found  as  a  fact,  that  there  was  n 
than  Ss.  2d.  owing  to  the  appellant  at  that  time :  1 
at  the  respondents'  mill  the  week  ends  on  TTiun 
morning  at  breakfast  time :  and  that  on  Saturday , 
11th  August,  the  appellant  applied  to  the  overlooker 
her  wages,  when  she  was  told  she  was  not  to  have  tb 
On  the  following  Wednesday  she  saw  the  overloc 
again,  when  he  agreed  that  she  should  have  the  wi 
if  she  woidd  go  back  and  work  her  notice :  that 
appellant  agreed  to  go  back,  and  went  the  day  a 
{Thursday)  at  dinner  time,  when  the  overlooker  i 
that  she  ought  to  have  gone  at  breakfast  time,  and  w( 
not  let  her  begin  to  work.  The  appellant  was  t 
prepared  to  work  her  notice. 

It  was  contended,  on  the  part  of  the  respondents,  \ 
the  appellant  had  not  proved  that  the  hiring  was  for 
definite  period,  or  for  an  unlimited  period  determini 

theniBolyes  for  any  cause  must  give  notice,  and  in  de&ult  therec 
wages  then  earned  would  be  forfeited.    See  Mary  Taylor^  appt,, 
and  Porter,  respts.,  30  Z.  J.  M,  C.  201. 


^!\nr,  for  the  appellant. — As  to  the  first  question^  stat. 

^^      <?•  2.  c.  19.  J.  1.  enacts  that  "  all  complaints^  differ- 

^^^^^s  and  disputes^  which  shall  happen  or  arise  between 

^^^^■^ter  and  mistresses^  and  artificers  .     .    .     and  other 

*^^)urer8  employed  for  any  certain  time,  or  in  any  other 

^^'^wer,  shall  be  heard  and  determined  by  one  or  more 

^^^*ce  or  justices/'  who  are  empowered  to  order  pay- 

^>it  of  so  much  as  is  just  and  reasonable.     It  has  indeed 

^^^n  decided  upon  stat.  4  G.  4.  c.  34.  s,  3.  that  there  must 

ArOL.   II.  z  B.   &  s. 


Taylor 

V, 

Carr. 
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o>i     ^  given  notice;    that    she  had  not  proved   that        i862. 

"^®     oomplaint  was  laid  within  six  calendar   months; 

'^d      that,  as  a  summons  had  been  issued  before  on 

^^    Q^ame  complaint,  and  disposed  of,  the  justices  had 

^^   jxorisdiction.     The  justices,  being  of  opinion  that 

^ae     objections  raised  were  valid,  dismissed  the  com- 

1'lie  questions  for  the  opinion  of  the  Court  were : 

^HjsL  Whether  the  appellant  ought  not  to  have  proved 
**^^t  there  was  a  contract  which  came  within  the  juris- 
^otton  of  the  justices. 

Second.  Whether  she  ought  not  to  have  proved  that 
tbe   complaint  had  been  laid  within  six  calendar  months. 

-Ajid  Third.  Whether  the  justices  had  jurisdiction  to 
'^^^^e  a  second  summons  on  a  complaint  made  within  six 
^^^Icixidar  months  from  the  time  when  the  cause  of  com- 
Pl^ii^t  arose,  a  summons  having  been  previously  issued 
^^^    ^lie  same  complaint  and  disposed  of. 

If  the  Court  should  be  of  opinion  that  the  dismissal 

^^^   legally  and  properly  made,  then  the  dismissal  was  to 

*^^*i.d,  but  if  the  Court  should  be  of  opinion  otherwise, 

*^^xa  an  order  for  payment  of  9*.  2d.,  the  amount  of 

was  to  be  made. 


i 
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1862.       be  a  contract  of  service ;  Hardy  v.  Ryle  (a),  LaneoMter 
Taylor       Greaves  (b) ;  but  it  need  not  be  for  any  specific 
Qj^        In  this  case  it  is  sufficiently  dear  tiiat  there  wa&-  g 

hiring^  which  constituted  the  relation  of  master  tksmi^d 
servant     [Crompton  J.    There  was  reasonable  evideK3« 
that  there  was  a  contract  to  serve.] 

As  to  the  second  and  third  questions^  the  compis 
was  within  the  six  months.     The  case  states  that  ti 
complaint  was  "  disposed  of/^  but  that  phrase  is  no 
synonymous  with  "  heard*'  or  *'  determined  -/*  and  1 
indorsement  on  the  brief  of  counsel  at  the  hearing  of 
the  summons  on  the  24th  November,  1860^  shews  that 
the  complaint  was  only  temporarily  disposed  o£ 

Holland,  contrk.  The  words  of  stat.  4  Cr.  4.  c  84. 
s,  3.  are  "  if  any  servant  in  husbandry  or  any  artificer, 
•  •  •  .  labourer  or  other  person  shall  contract  with 
any  person  or  persons  whomsoever  to  serve  him,  h  ckk^  ':^ 
them  for  any  time  or  times  whatsoever,  or  in  any  other  "jk^^ 
manner  kc"  But  the  cases  decide  that  the  hiring  musti^  ^9  j 
be  for  a  certain  definite  period.  It  is  not  clear  that  thi^^f-^^ 
was  not  a  contract  to  do  a  certain  quantity  of  work  -  m  i 
and  stat.  4  G.  4.  c,  34.  s,  3.  does  not  apply  to  such 
case ;  Hardy  v.  liyle  (a),  Lancaster  v.  Greaves  (&),  E"^^^^ 
parte  Johnson  (c).  In  Mary  Taylor,  appellant,  CSsrr  aiLi^^H^c 
Porter,  respondents  (rfj,  two  rules  of  the  mill  were 
evidence  at  the  hearing,  and  were  stated  in  the 
IHlg/itman  J.  Tlie  distinction  between  the  cases  dt 
and  the  present  is  that  a  person  contracting  to  do  ccrtamjiv 
work  is  not  a  servant,  whereas  a  labourer  employed  'to 
work  in  a  mill  is.  Crompton  J.  Where  the  master  » 
proceeding,  under  sect.  3  of  stat.  4  (7.  4  c.  84.,  agsiD^ 

(a)  9  7?.  4-  O.  cm.  (b)  Id.  628.  (e)  7  Dowi,  P.  C  702L 

(rf)  30  L.  J.  M,  C.  201  ;  see  ante,  p.  335  note  («). 
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^  peraon  for  leaying  Iiis  service^  he  must  shew  that  the        1862. 

^■'^lation  of  master  and  servant  existed^  so  that  the  servant      tatlor 

%*^^ht  not  leave  his  service  at  any  moment ;  and  therefore 

ixM,  that  case  it  is  material  to  ascertain  that  there  was  a 

d^rfinite  time  of  service.     But  it  is  not  so  where  an  ar- 

tiiSoer  is  proceeding  under  sect.  1  of  stat  20  G.  2.  c.  19. 

for  wages;  there  is  no  authority  that  in  such  a  case  it  is 

necessary  to  shew  what  particular  time  he  was  bound  to 

•*^y-     The  appellant  was  clearly  bound  to  stay  in  the 

*^^"^T.ce  of  the  respondents  some  time;  that  is  the  meaning 

^^  tixe  contract  into  which  the  parties  entered.    The  case 

^*^^i»"t  go  back  to  the  justices,  with  the  opinion  of  this 

^^"*^:irt,  that  they  ought  to  make  an  order  on  the  former 

•^^J^Kx:inons  for  payment  of  wages  to  the  appellant  if  the 

*^^«^Bnng  of  it  stood  over  until  the  determination  of  the 

*l^l*^»d  on  the  complaint  of  Mary  Taylor;  but  if  not, 

'^^^    ^::^rder  should  be  made.] 

-fc^^r  CmuAM.    (WioHTMAN  and  Crompton  JJ.) 

Case  sent  back  accordingly. 


•**v 


e  Queen  v.  The  Official  Principal  of  the  Con-  Saturday, 
nstorial  Court  of  London.     Re  Adams  and  

,  _.  Church 

another  v.  Beall,  BuUding  Act, 

58  G.  3.  c.  45, 
8.  70. 
^    1.  Sect  70  of  Stat.  58  G.  3.  c.  45.,  which  authorizes  rates  for  the   j)istrtct 
*  i9jpum"  of  district  churches,  includes  rates  "  to  be  raised  within  the  parish. 
Strict,  in  like  manner  as  in  case  of  repairs  of  cliupches  by  parishes,"    C'AMrcA  rate. 
^or  the  expences  necessary  for  the  due  performance  of  the  offices  of  the   <i  Repairs.'^ ' 
church,  ae  well  as  for  the  repairs  of  the  fabric.  Prohibition, 

2.  The  parish  of  L.  was  divided  into  three  ecclesiastical  districts,  under 
Met.  21  of  Stat  58  G.  3.  c.  45.,  and  subject  to  the  provisions  of  that  and 
the  other  Church  Building  Acts ;  and  one  of  such  districts  was  assigned 
to  a  chiiieh  called  the  church  of  Si,  B.,  built  under  the  provisions  of  those 
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Acta  at  8.,  and  was  called  the  district  parish  of  8t.  B^  8.    A  rate  ^ 
made  in  form  "  for  and  towarda  the  repairs  of  the  distriiCt  pariah  chiKjz 
of  8t,  B.,  8."  bat  in  Mt  for  other  necessary  expeneea  also,  soda^ 
lighting  and  washing,  and  stationery  for  registers,  &c.    Upon  a  mlfe 
a  prohibition,  held,  that  the  expences  for  which  the  rate  was  made  ^b^ 
legal 


FN  Trinity  Term,  1861. 

Collier  moved  for  a  rule  calling  upon  the  Vic^^ 
General  of  the  I^ord  Bishop  of  London  and  Officii 
Principal  of  the  Consistorial  Court  of  London  to  she^ 
cause  why  a  writ  of  prohibition  should  not  issue,  dirccte 
to  him,  to  prohibit  him  from  further  proceeding  in^aWit  ^ 
in  the  said  Court,  instituted  by  Mayow  Wynell  Adam»   ^ 
and    Benjamin  Parsey^   churchwardens   of  the  district 
parish  of  SL  Bartholomew,  Sydenham,  in  the  county  of 
Kent,  against  Richard  Beall,  for  subtraction  of  church 
rate. 

Tie  libel,  which  was  brought  before  the  Court  upon    - 
affidavit,  alleged :   *^  First,  That  in   the  year  1855,  a  «j 
portion  of  the  parish  of  Lewisham,  in  the  county  09* 
Kent  and  diocese  of  London,  was,  by  an  order  of  Hei^ 
Majesty  in  Council,  bearing  date  the  8th  February,  1855^ 
made  in  pursuance  of  an  Act  of  Parliament  passed  in  th-.^ 
58th  year  of  the  reign  of  His  Majesty  King  George  th^^ 
Third,  intituled  'An  Act  for  building  and  promoting  tl^^ 
building  of  additional  churches  in  populous  parishe^s 
and  in  pursuance  of  all  other  powers  in  such  beb^^i 
contained  in  the  Church  Building  Acts,  formed  int»     a 
district  parish  for  ecclesiastical  purposes,  and  the  bouimdb 
and  limits  of  such  district  parish  were  prescribed  a^Kid 
defined,  as  by  law  directed,  by  the  title  or  descriptica 
of  the  district  parish  of  SL  Bartholomew,  Sydenham,  and 
such   district  parish  was   assigned   to  the  consecrared 
church  of  St,  Bartholomew,  situate  at  Sydenham,  in  tie 
said   parish   of  Lewisham ;    that  such   district  churcb 
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thea-^bj  became  by  law  a  district  church  for  all  eccle-        1862. 
8iaac:ical  purposes,  and  the  persons*  inhabiting  such  dis-     The  Quesm 
^^i<^  ^  parish  are,  under  the  law  in  that  behalf  made  and     consistorial 
P'^'^^^ided,  and  under  the  authority  of  the  said  statute  of      ^^i! 
^^^    ^8  Geo.  3.  e.  45.  and  other  statutes,  liable  to  contribute 
^^   ^lae  repairs  of  the  said  district  church  of  St.  Bartho^ 
fo»*^«^,  Sydenham,  and  to  contribute  to  any  rate  or  rates 
''^^^le  for  the  repairs  of  the  same,  and  for  the  payment  of 
^fa^   expenses  necessary  and  legally  incident  to  the  decent 
^^'^^'bration  of  divine  service  therein,  and  to  the  office  of 
^'^'-■■•chwardens  in  the  said  district  parish;  and  in  part 
®^5>^Iy  of  proof  of  the  premises,  the  party  proponent 
^^'^'^es  leave  to  refer  to  the  aforesaid  order  of  Her  Majesty 
**^     ^^ouncil  of  the  8th  of  February^  1855,  printed  in  the 
-^^^^^^^an  Gazette  of  the  13th  of  February,  1855,"  &c. 

^^  Second,  That   the  churchwardens  of  the   district 
■^^-^^ish  of  St.  Bartholomew,  Sydenham,  had   not  suffi- 
^^^Xit  funds  in   hand   to  eflTect   the   necessary  repairs 
^        the  district   parish  church,  and   to  provide  neces- 
^^ies  for  the  decent  celebration  of  divine  service  and 
^^Bces  therein,  and  for  the  other  expenses  necessary 
^^d  legally  incident  to  their  office,  for  the  then  current 
^©ar;  wherefore  they,  the  churchwardens  aforesaid  and 
others  the  parishioners  and  inhabitants  (ratepayers)  of  the 
district  parish,  on  the  14th  June,  1860,  met  together  in 
vestry  in  the  National  School-room  at  Sydenham  afore- 
said^ pursuant  to  notice  thereof  previously  and   duly 
given  according  to  law,  to  make  a  rate,  in  order  to  raise 
funds  for  the  purposes  aforesaid."     [The  notice  was  set 
out,]  &c. 

The  3d  article  of  the  libel  alleged  that  at  the  vestry 
meeting  the  churchwardens  produced  an  estimate  made 
by  them  of  the  probable  expenditure  for  repairs  of  the 
said  district  parish  church,  and  for  other  the  necessary 
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1862.  and  lawful  expenses  iDcident  to  the  ezecation  of  ther 
The  Queen  office  of  churchwardens  for  the  year,  which  was  read  a 
Conristorial    ^^®  meeting.    The  estimate  was  as  follows: 

**  Estimate  of  the  Expenditure  of  the  Churchwards 
of  the  District  Parish  of  Saint  Bartholomew,  Sydemha  i 
from  JEaster  1860  to  JEaster  1861. 

"Organist 52 

"  Cleaningof  church  and  attendant 

''  Beadle      . 

"  Organ  blower  . 

"  Organ  tuner     . 

**  Clock  winder    . 

"  Coals  and  firing 

"Candles   . 

"  Transcribing  registers 

"  Insurance  of  church 

"  Repairs    . 

"  Water  and  gas  rates,  printing, 

stationery  and  contingencies    .     23    0    0 

£237     1    3 


£ 

s. 

d. 

52 

10 

0 

35 

0 

0 

20 

0 

0 

5 

0 

0 

6 

0 

0 

6 

0 

0 

16 

0 

0 

15 

0 

0 

3 

0 

0 

13 

11 

3 

45 

0 

0 

"A  rate  of  2d.  in  the  £  on  35,812iL, 
the  gross  rental  of  the  parish  will 
return £298 

"  Deduct  for  empty  houses,  defaulters, 
&c.,  15/.  per  cent.       .     £45    0    0 

"  Cost  of  collection  at  6L 

per  cent.       .        .        .     12  13    6 


8    8 


57  13    6 


"  Estimated  net  produce  of  rate       .    £240  15 


"3/  PF.  Adams 
"  Bcryamin  Parsey 


Churchwar 


¥ 
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.Tid  a  resolution  was  duly  moved  and  seconded  that        1862. 
^timate  be  adopted,  and  that  a  church  rate  of  two    The  Queen 
:^e  in  the  pound  should  be  granted ;  but  an  amend-     consistorial 
It,  was  moved,  which,  upon  a  show  of  hands,  was      i^^^^^ 
Led,  and  thereupon  a  poll  was  demanded  by  the 
Li:B.:K-chwardens  and  granted  by  the  chairman. 
"X^he  7th  article,  after  stating  the  adjournment  of  the 
eating  to  the  15th  of  June  for  the  purpose  of  taking  the 
yU^  the  proceedings  at  the  poll  and  the  result  thereof 
L    favour  of  the  resolution,  proceeded  to  allege  *^  That 
^e    said  rate  was  accordingly  made,  and  the  said  chair- 
'&^^  and  the  said  churchwardens   and   several  other 
It  ^payers  of  the  district  parish  signed  the  same,  and 
^^K^eby  taxed  all  and  every  the  inhabitants  and  parish* 
**^^r8  of  the  said  district  parish  of  St  Bartholomew, 
SrcsKmAam,  at  the  several  sums  set  opposite  their  respective 
^"^K^es,  and  mentioned  and  contained  in  a  certain  book, 
^^-^  for  and  towards  the  repairs  of  the  church  of  the  said 
^^^xict  parish,  and  for  and  towards  providing  necessaries 
'**     the  decent  celebration  of  divine  service  and  offices 
^       ^he  same,  and  for  and  towards  the  other  expences 
•^^^ssary  and  legally  incident  to  the  office  of  church- 
^^"dens  in  the  said  district  parish,  and  for  such  other 
■^^^^poses  as  are  by  law  raisable  and  payable  by,  from 
^^-J  out  of  the  rate,  commonly  called  a  church  rate,  for 
"^^   then  current  year,  being  a  rate  of  2d,  in  the  pound 
^      the  assessment  for  the  poor  in  the  said  parish.^' 
*trhe  title  of  the  rate  was  as  follows : 

*'  District  parish  of  St  Bartholomew^ 

"  Sydenham,  Kent, 

**We,  the  churchwardens  and  other  parishioners  of 

^^  district  parish  of  St.  Bartholomew,  Sydenham,  in  the 

^^iunty  of  Kent  and  diocese  of  London,  whose  names 

^^>e  hereunto  subscribed,  do,  at  this  our  vestry  meeting 
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1862.       for  that  purpose  assembled,  rate  and  tax  all  and  erec 
The  QuEEM     ^^®  inhabitants  and  parishioners  of  the  district 
Consistorial    ^foresaid  hereafter  named,  at  the  sum  of  2tL  in  t^Kn^^ 
LoHDoif      P^^*^^  "pon  tlic  several  assessments  heremafter  set  for^^JE^^ 
for  and  towards  the  repairs  of  the  said  district  parisZv 
church  of  St  Bartholomew,  Sydenham^  in  the  coantjr  <^^ 
Kent,  for  the  present  year.** 

'*  As  witness  our  hands  this  15th  day  of  June^  1860.'^ 
(The  signatures  of  the  perpetual  curate,  the  churchwar- 
dens and  six  other  parishioners  were  attached.) 

After  the  assessments  the  following  note  was  added: 

**  At  a  vestry  meeting  this  day  held  and  convened  by 
due  notice,  we  whose  names  are  hereunto  subscribed, 
inhabitants  of  the  district  parish  of  St  Bartholomew^ 
Sydenham,  in  the  county  of  Kent,  do  agree  to  the  before 
written  church  rate  or  assessment  As  witness  our  hands 
this  1 5th  day  oi  June,  1860."  (The  same  signatures 
were  attached.) 

The  libel  further  alleged  (among  other  things)  that    ^^ 
Richard  Beall,  at  the  time  of  making  the  rate,  occupie 
a  messuage  in  the  district  parish  of  St  Bartholomew^ 
Sydenham,  of  the  yearly  rateable  value  of  135iL,  and 
duly  and  legally  assessed  in  the  rate  in  respect  of  thf 
said  messuage  in  the  sum  of  1/.  2«.  6d. ;  that  he  refusec==:^9 
or  neglected  to  pay  the  same ;  that  the  churchwarden^^B-  'S 
caused  him  to  be  summoned  before  a  metropolitan  poIic^=^^=^ 
magistrate ;  that  he  attended  the  summons,  and  decl 
to  the  magistrate  that  he  disputed  the  validity  of  the  rat* 

The  admission  of  the  libel  was  objected  to  in  the  Coi 
sistorial  Court  on  several  grounds ;  among  others,  that 
appeared  by  the  estimate  that  the  rate  was  made 
various  purposes  other  than  the  repairs  of  the  distr 
church,  whereas  there  was  no  lawful  authority  to  m^"B^  ^ 
such  rate  on  the  inhabitants  of  a  district  parish,  exc^f  ^ 
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for  the  purpose  of  the  repairs  of  the  district  church.  But 
tbe  Judge  of  the  Court  overruled  the  objections  and 
admitted  the  libel  (a). 

(a)    The  judgment  of  Dr.  TunsSf  given  on  the  22d  May^  1861»  was 

cited  1)7  counsel  on  shewing  canse  against  the  rule.  He  said,  "  The  objec- 

tionB  to  the  admissibility  of  the  libel  in  this  case  are  directed  against 

tlie  first  and  second  articles  alone ;  but  they  raise  questions  of  law  which 

^^  lead  to  the  rejection  of  the  libel  altogether,  if  the  Court  entertains 

them.     The  counsel  for  the  defendant  contended  that  the  first  article 

contained  an  eixoneous  statement  of  the  law,  inasmuch  as  it  stated  that 

pexaoQs  inhabiting  a  district  parish  were,  under  the  58  G,  3.  c.  45.,  liable 

^  ^xty  rate  made  for  the  repairs  of  the  district  church,  and  for  the 

**'pence8  necessaiy  and  legally  incident  to  the  decent  celebration  of 

^'^^e  service  therein,  and  to  the  office  of  churchwardens  in  the  district 

P*"^8li.    It  was  urged,  in  support  of  the  objection,  that  the  58  G.  3.  c,  46. 

'-  'O.  spoke  only  of  the  repairs  of  district  churches,  and  that  the  word 

'^P^irs'  was  to  be  construed  strictly,  and  did  not  extend  to  other 

*****gea  than  were  necessary  for  the  maintenance  of  the  fabric.     In 

*'**^er  to  that  objection  the  counsel  for  the  churchwardens  directed 

^^^'ition  to  the  judgment  of  his  learned  predecessor,  Dr.  Lushington^  in 

.    ®  caae  of  Chesterton  and  Hutchins  v.  Farlar,  1  Curt,  345.    In  that  case 

^"^a  contended  that,  as  regarded  the  parish  church,  a  wider  interpre- 

^ou  must  be  given  to  the  word  '  repairs'  in  respect  of  the  application  of 

^  "^Ist  section  of  the  Act.   The  70th  section,  under  which  the  objection 

^*  t^lcen,  enacts '  that  the  repairs  of  all  such  district  churches  or  chapels 

"^^^  "be  made  by  the  districts  to  which  they  respectively  belong,  by  rates 

^^  raised  within  the  district^  in  the  like  manner  as  in  case  of  repairs 

^H-nrehes  by  parishes ;'  therefore  the  statute  establishes  an  analogy 

^^*"^"«en  the  repairs  of  district  churches  and  the  repairs  of  churches  of 

*^**^«lie8  under  the  common  law :  and  the  section  further  enacts  *  that 


''^  such  district,  shall  be  deemed  in  law  a  separate  and  distinct  parish 

t.l:iat  purpose.*    The  71st  section  provides  that  every  such  district 

^■*^    remain   subject  for  twenty  years  to  the  repair  of  the  original 


***»^t*i 


or 


church,  and  be  deemed  part  of  the  original  parish  for  all  purposes 


"^>^ch  repairs,  and  the  making  and  levying  of  rates  for  that  purpose. 

*     -^uekington  held  that  the  word  'repairs'  in  the  case  of  a  district 

^^^^>ch  must  be  taken  with  reference  to  rates  not  merely  for  the  mainte- 

^^Cie  of  the  church,  but  also  for  expences  incidental  to  the  office  of 

^^^^rhwarden,  that  is  to  the  services  of  the  church.    He  was  of  opinion 

^^^^^  he  could  not  draw  a  substantial  distinction  between  the  word 

^^"^"Jatini,'  when  applied  to  a  district  church,  and  the  same  word  when 

^X>lied  to  the  original  parish  church ;  and  as  the  judgment  of  my 
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CoUier  cited  Veley  v.  Burder(a),  per  Tindal  C.  J.;  in^ 
3  Burn  Eccl  Law,  9th  ed.,  by  Phillimore,  Proldlntiim  if  " 
393^  to  shew  that  this  was  a  case  ia  which  prohibiuc^^ 
would  lie. 

An  affidavit  in  answer  to  the  application  for  the  ruT^ 
stated  that,  by  an  order  made  by  the  Commissioner^ 
appointed  under  the  Church  Building  Acts,  and  datetS* 
the  2l8t  of  May,  1853,  the  Commissioners  asugned  th^ 
whole  of  the  pew  rents  of  the  church  of  St.  Bartholomem^ 
Sydenhamy  as  a  provision  for  the  spiritual  person  ap" 
pointed  to  serve  the  church,  subject  only  to  the  pay-— 
ment  of  15/.  a  year  to  the  clerk  of  the  church.     ThaC 
the  gas  rate  charged  in  the  churchwardens'  estimates 
was  a  payment  annually  made  by  the  churchwardens 
to  a  gas  Company  for  a  light  at  the  entrance  to  tk^ 
church.     That  the  water  rate  charged  in  the  estimate 
was  a  payment  annually  made  by  the  churchwardeciika 
to  a  water  Company  for  a  supply  of  water  laid  on  "To 
the  church  for  the  purpose  of  cleaning  the  same  aradl 
other  necessary  purposes.     That  the  printing  and  sta- 
tionery chained  in  the  estimate  included  the  baptisnal 
register  books,  the  printing  of  the  customary  notices  of 
vestry  meetings,  notices  of  rate,  collector's  receipt  book> 
polling  book,  pens,  ink  and  paper  and  other  expenoes 
absolutely  necessary  on  occasions  of  polls  and  oth^^ 
vestry  meetings. 

The  rule  was  argued  in  Michaelmoi  Term,  NocemJbeT 
9th  and  11th,  1861 :  before  Cochbum  C.  J.,  WtghtnuMn 
and  Blackburn  JJ. 


learned   predecessor  is    I'inding  in  this  Court  until    reversed  b/   ' 
superior  Court,  I  must,  in  accordance  with  that  judgment,  OTeimle  t2i« 
objection  made  to  the  first  article,  which  will  lead  also  to  the  ofrnraHn^ 
of  the  objection  to  the  second  article.    Therefore,  on  the  authorify  <^ 
that  judgment,  I  overrule  the  objections  to  the  admissibility  of  the  libeL" 
(«)  12  A.  i'  E,  265.  310.  311, 
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Court  of 

LONDOH. 


uD.  CoUriigt  and  Dowdeswell  shewed  cause. — The        1862. 
ftzad  principal  question  turns  on  sects.  70  and  71  of   The  Quxen 
S8  O.  3.  c.  45.     From  the  preamble  it  appears  that     consistorial 
s  intended  to  create  district  parishes  and  churches 

all  the  incidents  to  parishes  and  churches  at  com- 

law.  Under  that  statute  there  are  three  modes  of 
Lividing  populous  parishes.  First,  by  sect.  16,  the 
nminoners  appointed  for  the  execution  of  that  Act 
empowered  to  divide  any  parish  *'  into  two  or  more 
ioct  and  separate  parishes  for  all  ecclesiastical  pur- 
^ ;"  and  in  that  case  the  tithes  and  all  other  endow- 
Dts  are  divided.  Secondly,  sect.  21  empowers  the 
miiiiflsioners  to  divide  a  parish  into  *' ecclesiastical 
^ricts;"  in  that  case  the  parish  is  entirely  separate  in 
ly  respect  except  as  regards  tithes.  Thirdly,  under 
lame  section,  the  Commissioners  may  erect  and  aid 
the  building  of  additional  chapels  to  be  served  by 
lies  nominated  by  the  incumbents  of  the  parishes ; 
ie  are  chapels  of  ease.  The  district  parish  of  St. 
^thohmew,  Sydenham^  is  the  case  of  an  ecclesiastical 
rict  formed  under  sect.  21.  By  sect.  24,  ''such  dis- 
ts  shall  thereupon  become  and  be  called  district 
iahes,  by  such  names  as  shall  be  given  to  them  respect, 
f  in  the  instrument  so  enrolled  as  aforesaid,  and  shall 
>Qie  and  be  separate  and  distinct  district  parishes,  and 

churches  and  chapels  respectively  assigned  to  such 
ticts  shall,  when  duly  consecrated  for  that  purpose, 
^me  and  be  the  district  parish  churches  of  such  dis- 
»  parishes,  for  all  purposes  of  ecclesiastical  worship 

performance  of  ecclesiastical  duties,  and  as  to  all 
tiages,  christenings,  churchings  and  burials,  and  the 
8try  thereof  respectively  within  the  same,  and  in 
tion  to  all  fees,  oblations  and  offerings,  and  the  de- 
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manding,  suing  and  prosecuting  for  and  recovering  it^ 
same^  and  aer  to  all  other  purposes  whatsoever,  save  at^ 
except  as  is  in  this  Act  particularly  excepted."   9^ 
sect.  27  ''all  Acts  of  Parliament,   laws  and  coston^^ 
relating  to  publishing  banns  of  marriage,   marriage^^ 
christenings,  churchings  and  burials,  and  the  r^istering^S 
thereof^  and  to  all  ecclesiastical  fees,  oblations  or  offer*-** 
ings,  shall  apply  to.  such  separate  and  distinct  parishe^^ 
and  district  parishes  so  made  as  aforesaid,  when  the^y 
shall  so  become  complete,  separate  and  distinct  parishe-^ 
or  district  parishes,  under  the  provisions  of  this  Ac^L:^ 
after  the  death,  resignation  or  other  avoidance  of  tiL  ^ 
existing  incumbents  respectively  in  each  suchparish  oir 
extra-parochial  place,  and  to  the  churches  and  chape^lk 
thereof,  and  to  the  ecclesiastical  persons  having  cure  c^f 
souls,  or  serving  the  same,  in  like  manner  in  every  res- 
pect as  if  the  same  respectively  had  been  ancient,  separsLte 
and  distinct  parishes  and  parish  churches  by  law,  to  all 
intents  and  purposes."     Sect.  29  mentions  that  books  of 
registers  are  to  be  provided  for  entering  the  publications 
of  banns  and  solemnization  of  marriages,  and  the  bap- 
tisms and  burials  in  such  district  churches  or  chapels. 
By  sect  31,  which  is  the  first  which  mentions  cbarclm 
rates,   *^no  divisions  of  any  parish  or  extra-parocbial 
place,  whether  it  be  divided  into  separate  parishes  witb 
the  consent  of  the  patron  and  bishop  of  the  diocese,  o*^ 
into  district  parishes,  nor  anything  in  this  Act  contained* 
in  relation  thereto,  shall  affect  or  in  any  manner  be  ooib  " 
slriied  to  affect  any  parish  or  extra-parochial  place  9^> 
divided,  or  the  persons  residing  thereia,  iu  any  oib^^ 
respect  than  in  this  Act  particularly  provided,  or  io  at*^ 
manner  to  apply  to  any  poor  or  any  other  parochial  nie* 
which  may  be  raised  in  the  parish  or  extra-parochial 
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pUce  80  divided,  or  in  any  such  separated  parish  or  dis- 
trict parish,  or  to  the  toaintenance  or  relief  of  poor  per« 
»M»  or  to  any  title  or  claim  to  such  relief,  or  to  any 
powe^rs  relating  to  any  such  rates,  or  holding  vestries,  or 
q)poi]itment  or  powers  of  parish  oflScers,  or  any  such 
relief*  or  claim  thereto,  or  to  any  Act  or  Acts  of  Parlia- 
"»ctt^  or  law  or  custom  relating  thereto,  save  and  except 
•B  ta  church  rates,  in  so  far  as  the  s^me  are  regulated  by 
the  provisions  of  this  Act."    The  effect  of  this  section 
Bto  3et  up  church  rates,  except  so  far  as  is  qualified 
kj    t.he  Act      By  sect.  66,    "The  church    rates    of 
the   parish"*  shall  be   the   security  for  the  repayment 
°f  all  money  expended  by  the  parish  in  providing  a 
«te       for  a  new  church    or   chapel,    or   advanced  by 
"*®      Commissioners   to   any   parish    under  the   provi- 
"<^^    of  the    Act ;    and   such   sums    of  money    are 
oa^^  chargeable  upon  such  rates.    That  section  shews 
"*^    the  Legislature  assumed  the  church  rate  of  the 
P*'*^h  to  exist,  and  imposes  a  charge  on  it  unknown  to 
^  C!ommon  law.    Sect.  57  extends  the  operation  of  the 
■^^    to  extra-parochial  places  by  enacting  that  a  church 
'•^^  shall  be  raised  there.    Sect  63  empowers  the  Com- 
^la&^ioners  to  fix  the  amount  of  the  pew  rents  in  any  such 
^^^^xjh  or  chapel,  which  are  to  form  a  fund  out  of  which 
P'^'^^ision  is  to  be  made  for  the  minister  and  for  a  clerk ; 
^^^  sect  64  empowers  the  Commissioners  to  assign  a 
I^^nd  to  the  minister  out  of  pew  rents.     By  sect.  70 
^  enacted  '*  that  the  repairs  of  all  such  district  churches 
^^hapels  shall  be  made  by  the  districts  to  which  they 
'^X)ectively  belong,  by  rales  to  be  raised  within  the 
'^ct,  in  like  manner  as  in  case  of  repairs  of  churches 
^^    parishes ;  and  every  such  district  shall  be  deemed  in 
^^t  a  separate  and  district  parish  for  that  purpose ;  and 
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1862.       the  repairs  of  all  chapels  not  made  district  churches  sh^ 
The  QuxEH    ^  made  by  the  parish  in  or  for  which  the  chapebahp^^^^ 
ConsLtoml    ^  ^^^^^     Sect.  71.  "Provided  always,  and  be  it  fiirth^  ^ 
Loxoojf      enacted,  That  every  such  district  shall  remain  nevertlur 
less  subject  for  twenty  years,  to  be  accounted  from 
day  upon  which  the  district  church  or  chapel  shall 
consecrated,  to  the  repair  of  the  original  parish  chorrh^^ 
and  be  deemed  part  of  the  original  parish  for  all 
poses  of  such  repairs,  and  the  making  and  levying 
rates  for  that  purpose;  and  from  and  after  the  expiratioo 
of  such  twenty  years,  the  parish  church  shall  be  repair 
by  the  district  of  the  parish  left  as  belonging  to  it  i 
the  other  divisions  of  districts  are  made ;  and  each  dis- 


trict shall  for  ever  thereafter  make,  raise,  levy,  coUec 

and  apply  separate  district  rates  tor  repairs  of  the  < 

or  churches  or  chapels  of  the  district,  as  if  a  separat:-.!^ 

parish." 

Then  the  question  arises,  did  sects.  70  and  71  alt^s^ar 
the  common  law  state  of  things?    It  will  be  said  Uls 
this  is  an  imposition  of  a  tax  on  the  subject,  and  thei 
fore  the  words  are  to  be  construed  strictly;  bat 
word  "repairs"  has  obtained  a  legal  sense,  and  ther^^^ 
fore  when  it  occurs  in  an  Act  of  Parliament  it  vokm^^ 
be  understood  in  that  sense,  unless  there  is  something  i*^^ 
the  Act  to  shew  that  it  was  not  intended  to  be  so  i 
The  cases  have  settled  that  what  may  be  called  "  legal  i 
cessarics"  for  the  church  come  under  the  nameof  "rei 
if  voted  by  the  vestry.     In  the  ordinary  form  of  char>^* 
rate,  from  all  time,  the  inhabitants  have  been  assess^^ 
"for  and  towards  the  repairs  of  the  church;"  and    ^^ 
other  expenses  are  included  under  those  words:  this    ^ 
the  form  given  in  1  Burn's  EccL  Imw^  9th  cd.,  by  Phi^ 
Umore^  384  &,  and  in  Rogers* s  EccL  Law,  2nd  ed.  220* 
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[CoBier,  contra.     The  form  of  the  rate  in  Burder  v.        1862. 
Teley  (a)  was  "for  and  towards  the  necessary  repairs  of    The  Queen 
the   ehorch  of  the  said  parish,  and  the  other  expenses     consLtorial 
necesearilj  and  legally  incident  to  the  office  of  the      i^^^^ 
chiircliwardens  of  the  same  parish.**]    Those  words  were 
perhaps  introduced  to  meet  any  objection  which  might 
be  made.     In  Chesterton  v.  Farlar  (J),  Dr.  Lushinfftan 
decided  that  the  inhabitants  of  a  district  created  under 
>tet.  58  G.  3.  c  45.  were  liable  to  be  assessed  to  the  inci- 
dental expenses  of  the  church  of  their  parish  in  the 
Mine  manner  as  to  the  repairs  of  the  mother  church. 

Further,  the  object  of  stat.  58  0. 3.  c.  45.  was  to  provide 

for  the  division  of  populous  parishes  and  the  celebration 

®f  divine  service  in  parishes  so  divided.     Sect.  70  con- 

^ns  nothing  to  restrain  the  general  provisions  of  the 

P'^cceding  sections;  and  if  that  section  were  omitted  the 

P^wer  would  be  implied.     If  the  word  **  repairs"  in  the 

*^tter  clause  of  sect.  71  only  means  repairs  of  the  fabric, 

•*^d  does  not  include  expenses  of  divine  service,  the  old 

P^'^h  would,  after  twenty  years,  lose  the  power  of 

''^•king  a  church  rate  at  common  law;  and  the  word 

'^^pairs*'  must  have  the  same  meaning  in  sect  70  as  it  has 

^'^  •ect  71.  Sect.  73  imposes  on  the  churchwardens  of  the 

^**®^rtct  church  the  common  law  incidents  of  the  office  of 

^'^Uxjhwarden ;  so  much  so,  that  staU  59  G.  3.  c.  134. 

*•  ^3.  provides  that  they  shall  not,  by  virtue  of  such 

^^^ie,  be  deemed  overseers  of  the  poor.     These  sections 

^'^^me  the  exbtence  of  a  church  rate  for  other  purposes 

^^^3ti  the  repair  of  the  fabric  of  the  church. 

Secondly,  this  construction  of  stat.  58  G.  3.  c.  45.  is 
^^ngthened  by  the  subsequent  statutes  59  G.  3.  c.  134. 
^^^  3  G.  4.  c.  72.     By  sect.  64  of  stat.  58  G.  3.  c.  45. 
(tf)  12  A.  ^E.  233.  240.  {h)  1  Curt,  Eccl.  Rep.  345.  355. 


352 


1862. 

The  Queen 
▼. 

CoDidstorial 
Court  of 

LOKDOV. 


HILARY  VACATION. 

the  Commissioners  may  allow  out  of  the  pew  rent^^  ^ 
sum  for  the  stipend  of  the  minister.  By  sect  27  of  9 
59  G.  3.  c.  134.  the  pew  rents,  after  payment  of  i 
stipend  of  the  incumbent  and  other  expenses  mcntione 
in  sect.  26^  shall  be  applied  **  in  keeping  the  church  i 
repair,  and  the  residue  of  such  pew  rents,  if  any,"  sha 
be  applied  "  in  aid  of  the  church  rate  to  be  ndscd  i^  - — 
such  parish."  In  the  present  case  all  the  pew  rents  hav»-  ^ 
been  allotted  to  the  minister,  and  therefore  there  is  n^  -^ 
fund  to  which  sects.  26  and  27  of  stat.  59  G.  3.  c  13 
can  apply.  In  stat  3  G.  4.  c.  72.  m.  20,  21,  the^won 
'' repairs"  is  used  with  reference  to  other  things 
mere  repairs  of  the  fabric  of  the  church. 

Xhinlly,  this  rate  would  be  a  good  common  law  cb 
rate  according  to  the  received  interpretation  of  the  ter 
**  repairs'*  as  applied  to  church  rates.     Even  if  some 
the  things  in  the  estimate  would  not  be  legal  without  t^I 
consent  of  the  vestry,  they  may  with  that  consent  be  ^  -^^ 
eluded  under  the  word  **  repairs :"  per  Dr.  LuihingtauL^   So 
Gathercok  v.  Wade  (a)  and  Smith  v.  Dixon  (&).    The  cL  ^^. 
cision  in  Tann  v.  OiPen  (c),  before  Dr.  Lushington^  Jic^m 
6th,  1834,  is  thus  reported  by  Dr.  Waddihve:  **  Cbiif^=di 
rates  were  originally  confined  to  the  repairs  of  the  chnn^  -^^ 
and  to  the  providing  such  things  as  were  requisite  i 
the  performance  of  the  rites  of  the  church  therein, 
strictness  no  other  expenses  are  properly  defrayableoi^"^'^ 
of  the  church  rates,  although  in  lapse  of  time,  and  wil^  ^^ 
the  consent  of  the  majority  of  a  vestry,  other  expeua^-^*^ 
such  as  the  salary  of  an  organist,  the  repair  and  tooii^-'^ 
of  the  organ,  wages  of  pew  openers,  and  other  objectSi — ^^^ 
without  which  it  is  considered,  especially  in  the  mct^^-"'^ 


(a)  1  Bum,  Eccl.  Law,  9th  ed.,  by  PhiUimore,  388  a. 

(b)  2  Curt.  Eccl.  Rep.  2W.  271.  (c)  JVaddiiov^s  Ecci.  Qm  I 
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polis,  divine  service  cannot  be  decently  and  properly 

CArricd  on,  have  been  included.    But  these  are  expenses 

wbicrl  require  the  sanction  of  the  vestry."   [Blackburn  J. 

I  ca.nnot  see  how  the  question  whether  certain  things  are 

l^gcilly  or  illegally  included  in  a  church  rate  can  depend 

upod  the  sanction  of  the  vestry.     Though  in  allowing 

the    accounts  of  churchwardens  this  consideration  must 

^    useful.      Cochbum  C.  J.     If  these  things  are  for 

neeessary  purposes,  they  are  sanctioned  by  the  common 

**'*^-      Perhaps  it  may  be  for  the  vestry,  and  not  the 

™urchwarden8,  to  determine   whether  certain  things, 

Oeb^eable  in  themselves,  shall  be  included  in  the  rate. 

^^ill  the  power  of  the  vestry  to  impose  a  tax  cannot 

extend  beyond  the  common  law  rule,  which  is  that  the 

"^te  must  be  for  the  repairs  of  the  church,  and  for  the 

^^^o^ssary  expenses  of  the  offices  of  the  church.     You 

^Hnot  contend  that  an   item  comes  within  that  rule 

"^oaose  the  vestry  vote  it.]     As  to  the  items  "water 

•i^d  gas  rates,  printing,  stationery  and  contingencies;** 

^^tcr,  light  and  stationery  are  necessaries ;  printing  is 

'Quired  for  the  poll  books ;  and  contingencies  (the  esti- 

""^^tcof  all  these  items  together  amounting  only  to  23/1), 

^Oet  be  nothing.     Also  it  has  often  been  decided  that  a 

^tril  objectionable  item  will  not  vitiate  a  rate  substantially 

^^^>d ;  and  here  the  objection  is  to  an  estimate,  which  it 

^ot  necessary  should  be  submitted  to  the  vestry. 
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CWSpr  and  G.  Tayler,  in  support  of  the  rule. — The 

^rer  of  making  this  rate  rests  entirely  on  sects.  70  and 

of  Stat.  58  G.  3.  c.  45.,  and  the  question  is  whether 

^  word  **  repairs"  in  those  sections  means  more  than 

at  is  naturally  and  ordinarily  meant  by  the  word ;  and 

\  does,  how  much  more  ? 

3L.   II.  2    A  B.    &   S. 
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1862.  The  practice,  which  has  arisen  Id  comparatively  inoden 

The  Queen     'i^^^s,  of  applying  the  church  rate  to  other  purposes  than 
ConsiPtorial    ^^®  repairs  of  the  church  and  providing  things  necessary 
Court  of      fQ|.  the  performance  of  divine  service  has  been  held  by 
the  Ecclesiastical  Court  to  be  not  l&vfhil  without  the 
consent  of  the  vestry:    I)r.  LuskingUm,  in    Tana  v. 
Owen  (a)  and  Gathercole  v.  Wade  (&).     Therefore  there 
is  a  difference  between  repairs  and  other  expences,  and 
in  Stat.  58  G*  3.  c.  45.^  sects.  70  and  7l.»  the  legislature 
had  that  difference  in  their  mind,  and  used  the  word 
''repairs"  advisedly,  intending  to  confine  the  rate  to  be 
made  under  it  to  the  repairs  of  the  fabric.    They  meant 
that,  where  a  district  was  cut  off  from  a  parish,  the  inha- 
bitants should  be  liable  for  such  repairs  only,  both  in 
remaining  part  of  the  parish  and  in  the  district  newl; 
formed.     The  term  ''church  rates"  is  used  by  the  legi^b. — 
'  lature  in  sects.  31,  56  and  57  of  stat.  58  G.  3.  c.  45.  an^  «d. 
in  sects.  14,  23  and  40  of  stat.  59  G.  3.  c.  134. :  and     5f 
they  had   intended   to  give   the   power  of  making       ^ 
common  law  church  rate,  the  enactment  would  ha^v^s 
been  "that  in  all  such  district  parishes  church  rat^s 
shall  be  raised  as  in  other  parishes ;  provided,  nevertli^  ^ 
less,  that  for  twenty  years  the  said  district  parishes  shsiU 
remain  also  liable  to  the  church  rates  of  the  original 
parishes."    The  1st,  2d  and  7th  articles  of  the  libel* 
and  the  estimate,  make  a  distinction  between  repairs  c>f 
the  church  and  the  expences  of  divine  service  and  otb^* 
charges.     The  total  estimate  is  237il  Is.  *6d.y  to  govc^t 
which  a  rate  of  2d,  in  the  pound  was  made ;  whereas   < 
rate  of  \d.  in  the  pound  would  be  more  than  sufficient 
for  the  repairs  of  the  church,  the  estimate  of  which  is  4^^ 

{n)  1  Bum  Eccl  Law,  9th  ed^  by  PhUlimore,  388  6, 
{h)  Id.  388  a. 
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Tlie   same  distinction  is  observed  by  the  legislature.     In        1862. 
the    ^urenty-one  Church  Building  Acts  continuing  and  "rhe  Queen 
amei:\ding  stat.  58  G.  3.  c.  45.,  down  to  and  inclusive     Cojigl^torial 
of,  Stat  19  &  20  Vict.  c.  104.,  there  is  no  instance  of  a       Court  of 

LONDOH. 

common  law  church  rate  being  called  a  rate  for  the 
repair  of  the  church.  Stat.  58  G.  3.  c.  45.  either  leaves 
ibe  ezpences  of  divine  service,  &c.,  in  a  district  church 
^oprovided  for,  supposing  that  they  will  be  supplied  by 
voluntary  contributions ;  or  those  expences  may  be  paid 
out  of  the  pew  rents,  under  sects.  26  &  27  of  stat.  59  G.  3. 
^-  134.  [Cockbum  C.  J.  I  do  not  see  in  the  Acts  any 
trace  of  the  former  alternative.]  Sect.  27  directs  how 
the  surplus  of  the  pew  rents  remaining,  after  payment 
^^  the  stipend  of  the  minister  and  the  clerk  "  and  other 
^^pences,"  that  is,  expences  incident  to  the  office  of 
churchwarden,  shall  be  applied.  [They  also  cited  stats. 
^  G.  4.  c  103.  $s.  5  and  10,  1  &  2  W.  4.  c.  38.  *.  16., 
19  &  20  Viet  e.  104.  s.  6.]  \^Blackbum  J.  What  the 
'^Sislature  say  in  subsequent  Acts  can  hardly  shew  the 
■^i^se  in  which  they  used  the  word  "repairs"  in  stat  58 
^-  3.  c.  45.  The  scheme  in  stat.  19  &  20  Vict.  c.  104. 
*-  6.  ig  quite  different,  and  it  rather  tends  against  the 
applicant.]  This  is  the  case  of  an  ecclesiastical  district 
*^«Tned  under  sect.  21  of  stat  58  G.  3.  c.  45.,  '*for  the 
I^^^pose  of  affording  accommodation  for  the  attending 
^*^iiae  service."  The  distinction  between  separate  ec- 
^'^Biasiical  parishes  and  districts  is  carefully  preserved 
^'^''oiighout  stat.  58  G.  3.  c.  45.  [They  referred  to  sects. 
^^»  19,  21,  22,  24,  25,  26,  27,  28,  29,  30,  31,  32.]  The 
^^  on  the  security  of  which  the  Commissioners  may 
^^ance  money  for  the  purchase  of  a  site  under  sect  54. 
^  ^  rate  over  the  whole  parish.  The  rate  now  in  question 


I       ^*^ld  not  be  security  for  any  money  lent 
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1862,  The  Court  will  not  give  a  large  constrnction  to  t^^ 

Irho  QuEEiT    ^ords  of  an  enactment  which  confers  the  power  of  ii 
ConsLorial    P^^°g  ^  "^^  burden  upon  the  subject     The  inhabitani 
Court  of      q{  ^ijg  district  have  to  pay  a  new  rate  for  the  repair 
their  church,  and  its  expences  during  twenty  yeara,  wbilt 
they  have  also  to  contribute  to  the  expences  of  the  oli 
church  ;  whereas,  if  they  only  pay  for  the  repw  of  th( 
new  and  old  church,  the  rate  would  probably  not 
more  than  they  were  before  subject  ta     \^BlaeUnam  J..^«» 
How  will  the  expences  of  divine  service  in  the 
church  be  provided  for  ader  the  expiration  of  twent; 
years  ?]     The  power  to  make  a  common  law  church 
in  the  old  pan  of  the  parish  is  not  taken  away :  coi^^  ^ 
sequently  the  inhabitants  of  the  old  part  of  the  pari^bZS:^ 
remain  liable  as  at  common  law ;   the  boundary  on^^^ 
being  altered.     [Cockbum  C.  J.    An  inhabitant  in  tli^ 
old  part  of  the  parish  might  say,  The  common  law  iix^^      J 
posed  the  liability  on  me  with  other  persons;,  and  if  tbej^ 
are  relieved  from  it  my  liability  is  gone  also.     Wtgh^^ 
man  J. — Suppose  within  the  twenty  years  a  rate 
made  for  the  area  of  the  original  parish  in  the 
form,  would  the  district  be  liable  ?]     It  would  not 
liable  unless  the  rate  was  made  simply  for  the  repair 
the  church.     [^Blackburn  J.     Must  there  then  be  t 
rates,  one  for  the  repair  of  the  church  and  the  other  fi> 
the  expences  of  divine  service  in  the  old  church  ? 
hum  C.  J.    If  there  are  to  be  two  rates  it  would  be  onl^  -J 
necessary  to  have  said  that,  at  the  expiration  of  the  twent..^^^ 
years,  the  district  should  not  be  subject  to  be  rated  t— ^* 
the  repair  of  the  parish  church ;  whereas  the  L 
has  further  said  that  at  the  expiration  of  the  tweol 
years  the  parish  church  shall  be  repaired  by  so  much  ^ 
the  old  parish  as  is  left  after  the  district  has  been  tak^^ 


XXV.   VICTORIA. 


357 


from    it.     The  legislature  did  not  intend  to  exempt  the 

iahabitants  of  the  old  parish  from  the  expences  of  divine 

service.]  The  last  two  clauses  in  sect  71  are  surplusage. 

As  lo  the  inconvenience  of  two  rates,  there  must  be  two 

in    the  case  of  monej  borrowed  for  the  repair  of  the 

cburcL     [Blackburn  J.     Then  there  would  be  added 

the  inconvenience  of  a  third  rate.] 

In  Chesterton  v.  Farlar  (a)  the  rate  was  held  bad  by 
the  Judicial  Committee  of  the  Privy  Council  as  being 
Introspective  (i) :  the  point  now  raised  was  not  decided 
by  that  Court 

As  to  the  form  of  the  heading  of  the  rate  in  1  BurrCs 
^ccL  Law,  9th  ed.,  by  Phillimorey  384  i,  no  authority  is 
cited  for  it :  it  is  not  in  Gibson's  Codexy  tit.  ix.,  c.  iv. 
The  heading  is  not  of  the  essence  of  the  rate ;  and  it 
has  never  been  decided  that  any  heading  is  essential. 
*f  the  word  "  repairs'*  is  construed  to  mean  more  than 
'^pairs  of  the  church,  it  must  be  confined  to  expences 
^uich  the  inhabitants  in  a  common  law  parish  are  bound 
^^  provide  for.  Stat.  58  G.  3.  c.  45.  *.  56.  meant  to 
•ppljr  to  parishes  or  extra-parochial  places  mentioned  in 
^^t.  52  as  contradistinguished  from  ecclesiastical  districts 
'^^^Uer  that  Act  [They  also  referred  to  sect  35.]  [Cock- 
^'"^  C.  J.  Surely  sect  56  applies  to  common  parishes 
•••o.  Suppose  a  parish  in  which  a  new  church  is  wanted.] 
*hi3  rate  refers  to  the  salary  of  an  organist  and  other 
^^tters  which  cannot  be  allowed  without  the  consent  of 
"*^  'vestry.  [Blackburn  J. — The  statute  of  circumspect^ 
^S^tis,  13  Edw.  1.  St  4.9  which  enjoined  that  there  should 
^    Do  prohibition  of  a  suit  on  account  of  the  church 

(a)  1  Curt.  Eccl  Rep,  345. 

(6)  See  Farlar  v.  Chesterton,  2  Moo.  P.  C.  330. 
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1862.        being  uncovered  or  non  decenter  ornata,  shews  that  ^^ 
The  QiEXN     church  ornaments  are  legal,  and  that  might,  I  lhia*-*» 
ConJrtorial    '"clude  the  salary  of  an  organist.]   In  Tann  v.  Ovxh  ((r^ 
Lo^M^      Dr.  Lushington  held  that  a  large  illegal  item  entirelJ 
vitiates  the  rate.     [Blackburn  J.     Suppose  this  was 
common  law  pairsh,  and  a  common  law  church  rate,  5 
there  any  item  so  objectionable  as  to  vitiate  the  rate?" 
The  item  **  transcribing  registers,"  is  one  which  evei 
the   consent   of  the   vestry   would    not   render  valic 
[Dowdeswelly  contra. — A  register  of  marriages,  christen 
ings  and  burials  must  be  kept;  stat.  58  G.  3.  c  45.  i.  27 
and  the  transcript  of  all  such  must  be  transmitted  to  it 
registrar  of  the  diocese ;  52  G.  3.  c.  146.  s.  7. 

Further,  according  to  the  true  construction  of  tj 
(Church  Building  Acts,  all  power  of  levying  the  chore 
rate  in  these  district  parishes  is  taken  away.  Stat.  5 
G.  3.  c.  45.  8,  70.  provided  for  the  repairs  of  distric 
churches  by  rates  to  be  raised  within  the  district  as  ixi 
the  case  of  repairs  of  churches  by  parishes  ;  but  thst  ifl 
repealed  by  stat.  59  G.  3.  c.  134.  s.  30.,  by  which  a  sdee^ 
vestry  for  the  care  and  management  of  the  concerns  o^ 
the  district  church  and  all  matters  relating  thereto  i^ 
to  be  appointed  by  the  Commissioners ;  and  such  select 
vestry  shall  annually  elect  or  appoint  the  churchwardec^ 
to  be  named  on  the  part  of  the  parish.  [^Blacklmm  f* 
There  is  no  repeal  of  stat  58  G.  3.  c.  45.  *.  70.  eithe-"" 
by  express  words  or  by  implication.  The  latter  enacts 
ment  is  cumulative  on  the  former,  and  carries  it  on^ 
You  were  well  advised  not  to  mention  this  point  wli^< 
the  rule  was  moved  for.] 

(a)  1  Bum  Eccl.  Law,  9lh  6d.,  by  PhiUimort,  388  *. 
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t  any  rate  the  first  question  is  fit  to  be  put  upon  the        1862. 


^vd. 


The  QuBBH 

Cur.  adv.  vult.     Consbtorial 
Court  of 


'WioHTMAN  J.  {Feb.  22d)  delivered  the  judgment  of 
be    Court. 

ITliis  was  a  nile  calling  upon  the  official  principal  of 
ilie     Consistorial  Court  of  London^  to  shew  cause  why  a 
wric  of  prohibition  should  not  issue  against  his  proceed- 
ing    10  a  suit  instituted  by  the  churchwardens  of  the 
difttrict  parish  of   St  Bartholomew,  Sydenham,  against 
Bicitard  Beall  for  subtraction  of  church  rate. 

It  appeared  that  the  parish  of  Lewisham^  in  Kent,  was, 

ID  1855,  divided  into  three  ecclesiastical  districts  under 

the  provisions  of  the  2l8t  section  of  the  58  G.  3.  c.  45., 

•nd  subject  to  the  other  provisions  of  that  and  the  other 

Church  Building  Acts ;  and  that  one  of  such  districts 

was  assigned  to  a  church  called  the  church  of  St.  Bartho^ 

hmeuf,  built  under  the  provisions  of  those  Acts  at  St/den- 

^^%  and  was  called  the  district  parish  of  St  Bartholomew^ 

^^^nham.     On  the  15th  of  June,  1860,  a  rate  was  made 

Kj  the  churchwardens  and  other  parishioners  of  the 

^^rict,  "for  and  towards  the  repairs  of  the  district 

P^ish  church   of  St  Bartholomew,   Sydenham.""      The 

^^  in  form  was  "for  and  towards  the  repairs  of  the 

^^*>ch ;"  but  it  appeared  that  the  rate  was  made,  not 

^V  for  the  repairs  of  the  church,  properly  so  called, 

^  iu  respect  of  other  expences  necessary  for  the  pro- 

"^  l>erformance  of  divine  service,  such  as  lighting  and 

^^ing,  and  for  stationery,  for  registers  and  other  ncccs- 

^J  expences  of  the  like  nature. 

It  was  hardly  contended,  in  support  of  the  rule,  that 
^^b  a  rate  as  that  in  question  might  not  have  been 
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legally  made,  if  made  at  common  law  upon  the  inbaf^ 
ants  of  an  old  undivided  parish  :  but  it  was  said  that  ^^ 
rate  in  question  could  only  be  made  by  virtue  of  t^ 
powers  given  by  the  70th  section  of  the  58  G.  3.  c  4-^ 
and  the  other  Church  Building  Acts,  and  that  it  mo^ 
be  limited  to  the  *'  repairs"  of  the  church  in  the  stric: 
sense  of  the  word  ''repairs/'  and  that  such  expenos 
as  lighting  and  washing  and  providing  stationery,  &c: 
however  necessary,  could  not  be  the  subject  of  a  rate 
but  must  either  be  provided  for  out  of  the  surplus  c 
pew  rents,  or^  if  that  fund  failed,  by  voluntary  contrii 
butions. 

By  the  63rd  section  of  the  58  G.  3.  c  45.,  the  Eccl« 
siastical  Commissioners  may  prescribe  what  amount  < 
rent  may  be  taken  for  pews  or  seats  in  the  new  distrii 
churches,  and  the  produce  of  the  rents  are  to  fonrk 
fund,  out  of  which  provision  is  to  be  made  for  tl 
spiritual  person  appointed  to  serve  the  church,  and  ^ 
a  clerk.  The  26th  and  27th  sections  of  the  59  G. 
c.  134.  contain  various  provisions  as  to  the  application 
tiie  pew  rents  of  churches  built  under  the  Church  Baih 
ing  Acts,  and,  if  any  surplus  remains  after  certain  speo 
fied  objects  have  been  fulfilled,  such  surplus  may  t 
applied  in  aid  of  the  church  rate  if  the  Commissioaei 
think  fit.  In  the  present  case  it  does  not  appear  tlu^ 
after  providing  for  the  purposes  to  which  the  pew  reo 
are  by  the  statute  in  the  first  instance  to  be  appli^ 
there  is  any  surplus  applicable  to  the  defraying  of  suc 
expences  as  those  now  in  question.  The  3  G.  4.  c.  7- 
8.  20.,  to  which  reference  was  made  in  the  course  of  tt 
argument,  does  not  appear  to  have  any  material  bearii^ 
upon  the  points  in  contest  in  this  case. 

The  great  question  is,  as  to  the  meaning  and  intentio' 
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of  the  legislature  in  the  use  of  the  term  **  repairs"  in  the        1862. 

70tli  sect  of  the  58  Geo.  3.  c.  45.      Is  that  word  to  be    The  Queen 

construed  in  the  strict  sense  of  repairs  to  the  fabric  of   Consistorial 

the  church,  or  may  it  include  expenses  necessary  for  the      lokww 

propter  and  decent  performance  of  divine  service,  and 

the    other  offices  to  be  performed  in  the  church  and 

necessarily  incident  thereto?     In  the  next  section  of 

the  Act  (the  71st)  it  is  provided,  that  the  district  shall 

remain  subject  for  twenty  years  to  be  rated  as  part  of 

the    original  parish  to  the  repair  of  the  original  parish 

church;  and  that  after  the  expiration  of  such  twenty 

years  the  parish  church  shall  be  repaired  by  so  much 

of  the  old  parish  as  is  left  after  the  district  has  been 

taken  from   it.     As   the   word    "  repair"   is  the   only 

word  under  which  a  church  rate  could  be  made,  in 

respect  of  the  original  parish  church  under  the  71st 

section,  the  legislature  must  have  intended  that,  as  far 

tt  that  church  was  concerned,  the  rate  made  under  that 

section  might  include  the  expenses  necessary  for  the 

^ccnt  and  proper  administration  of  the  services  of  the 

church ;  otherwise  there  could  be  no  fund  for  that  pur- 

P^^®©  applicable  to  the  mother  church,  after  a  district 

^  been  taken  from  it.      This  view  of  the  case  was 

**eii    by  Dr,   Lushinffton,   Judge  of  the  Consistorial 

^^Qrt,  in  the  case  of  Chesterton  and  another  v.  Farlar  (a), 

''^***clj  ^as  referred  to  upon  the  argument  of  this  case. 

"^  ^i^at  case  a  district  had  been  formed  out  of  the  parish 

-^^msinffton,  under  the  58  Geo.  3.  c.  45.,  and,  whilst 

^   ^'wenty  years  were  running,  a  rate  was  made  upon 

^   '^hole  of  the  original  parish,  including  the  district, 

^  ^spenses  not  only  for  the  repairs  of  the  fabric  of  the 

^^cb,  but  for  expenses  which  were  necessary  for  the 

^^^nt  and  due  performance  of  divine  service ;  and  pay- 

(a)  1  Curt.  Eccl.  Rep.  345. 
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ment  of  the  rate  was  resisted  on  the  groond,  aroonfrgt 

The  QuiEv    others,  that  the  district,  during  the  twenty  years,  was  onlj 

ConJstorial    I^&ble  to  contribute  to  a  rate  for  the  repair  of  the  mother 

LoMww.      church,  in  the  strict  sense  of  the  word  "  repair,"  and  not 

for  the  expenses  necessary  for  and  incident  to  the  dae  and    ^ 
proper  performance  of  the  services  of  the  church :  bat  ^ 
Dr.  Lushingtony  in  giving  judgment,  p.  356,  said,  **  I  thinks 
that  according  to  the  true  construction  of  this  rlnmr  a 
(the  7l8t)  the  inhabitants  of  the  district  are  liable  to  b^^ 
assessed  to  the  incidental  expenses,  precisely  in  the8am««««i 
manner  as  to  the  repairs  of  the  mother  church,  indee<^3 
were  it  otherwise,  the  necessary  consequence  would  l^^ 
great  inconvenience  and  confusion.^'     The  rate  in  th-aa.^ 
case  was  set  aside  upon  another  ground,  but  not  upc^i 
the  objection  observed  upon  by  Dr.  Lushington  as  abo^^^ 
If  such  a  construction  may  reasonably  be  given  to  t.^^^ 
provision  in   the  71st  section,   the  same   construction] 
ought  to  be  given  to  similar  words  in  the  70th  sectiof^  ; 
and  unless  such  a  construction  be  given  to  the  terms 
used  in  the  70th  section,  there  is  no  provision  for  aojr 
fund  for  defraying  the  necessary  expenses  for  the  dae 
performance  of  the  offices  of  the  church  in  a  distriet 
parish, — an  omission  which  the  legislature  can  hardly 
have  intended. 

Upon  the  whole  we  think  that  though  the  legislator^ 
in  terms,  taken  according  to  their  strict  literal  meania09 
only  authorizes,  by  the  70th  and  71st  sections  of  iIb^^^ 
58  Geo,  3.  c,  45.,  a  rate  for  the  repairs  of  the  churcl*^ 
it  intended  to  include  within  those  terms  a  rate  for  tl»^ 
expenses  necessary  for  the  due  performance  of  the  offic^?^ 
of  the  church  as  well  as  for  the  repairs  of  the  fabric,  am  ^ 
we  therefore  are  of  opinion  that  the  rule  for  a  pr^^* 
hibition  should  be  discharged. 
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Hip  Smithy  for  DawdesweU,  prayed  that  the  rule 
li^ht  be  discharged  with  costs,  because  it  was  the  duty 
r  cbe  churchwardens  to  resist  the  rule,  and  they  had  no 
mc3ls  out  of  which  they  could  properly  reimburse  them- 
slv'^s.  After  the  opinion  of  Dr.  Lushington  in  Chester^ 
[»ft  ^v«  Farlar  (a),  the  motion  must  be  considered  a  specu- 
aii  vc  one. 


1862. 


The  Quben 

V. 

Consistorial 
Court  of 
London. 


WiGHTMAN  J.     We  think  this  question  might  fairly 
be  reused,  as  one  by  no  means  free  from  doubt. 

Rule  discharged  without  costs  (&). 

(«)   \  Curt,  Ecd.  Rep,  ^b.^5&, 

(6)  In  the  following  Easter  Term,  the  Court  of  Common  Pleaa  refused 
»  rale  for  »  prohibition.    See  12  0.  j5.  ^: -9.  220. 


Galliabd  appellant,  Laxton  respondent. 

j«    •  A  police  constable  who  makes  an  arrest  under  a  warrant  from  a  jus- 

jjj^  ^^   the  peace  for  disol)C<li<?nce  to  a  bastardy  order,  is  bound  to  have 

^_  ^?^''rant  in  his  possession  at  the  time ;  and  this  although  the  warrant 

m^   ^'i    the  possession  of  his  superior  officer  at  the  staUon  liouse,  and 

2  ^SjP^  ^^®  oflftcer  making  the  arrest  was  not  called  on  to  shew  it. 

^  '^^j*^o  informations  were  laid  against  a  party,  one  charging  him  with 

^f^^eme  of  a  person  out  of  lawful  custody,  and  the  other  witli  an  assault 

I    *^  police  constables  ;   but  on  the  party  being  brought  up  before  the 

^  ^^isions,  the  first  of  these  informations  was  withdrawn  :  held,  that 

^^«a  no  valid  ground  of  objection  to  proceeding  on  the  second 

''^^tion. 

"is  was  a  case  stated  for  the  opinion  of  this  Court 

Xinder  20  &  21  Vict.  c.  43.  s.  2. 

^  the  SdJii/y,  1861,  the  two  following  informations 

^  laid  against  the  appellant  before  a  magistrate  of  the 

\tj  of  Chester. 

County  of   Chester,  to  wit. — The  information  and 


Saturday, 
February  22d. 

Arrest. 
Pofice  con- 
HtahU, 
Warrant. 
Bastardy 
order. 

Withdrawal  of 
information. 


V. 

Laxton. 
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1862.       complaint  of  C/iarks  Laxton,  of  the  township  of  Nant* 
Galhabd     *^"^**  ^^  *^®  ^^  county  of  Chester,  superintendent  of 
police  (the  respondent)^  taken  and  made  upon  oath  this 
8d  day  of  July,  in  the  year  of  our  Lord  1861,  before  me, 
the  undersigned,  Thomas  Brook,  derk,  one  of  Her  Ma- 
jesty's justices  of  the  peace  in  and  for  the  said  county, 
at  the  township  of  Wistaston, 'va  the  said  county  of  Cftev- 
ter,  who  saith  that  he  hath  just  cause  to  beUeve  and 
suspect,   and  doth  believe  and  suspect,  that  Charl 
Galliard  (the  appellant),  John  Galliard,  Louisa  Galliard,^ 
and  Margaret,  wife  of  Charles  Galliard,  of  the  township 
of  Monks  Coppenliall,  in  the  said  county,  on  the  1st  dai 
of  July,  in  the  year  aforesaid,  at  the  township  of  Monk — -_    ^ 
Coppenhall  aforesaid,  whilst  one  WiUiam  Galliard  WBsirz 
the  lawful  custody  of  one  Henry  Dyson,  a  oonstaU* 
under  and  by  virtue  of  a  warrant  under  the  hand  az^^  ^f 
seal  of  Thomas  Brook,  clerk,  one  of  Her  Majesty's  jn 
tices  of  the  peace  in  and  for  the  said  county,  for  j 
in  bastardy,*  unlawfully,   forcibly,  and  feloniously  3.x.  ^ 
rescue  the  said  William  Galliard  out  of  the  custody     ^^ 
the  said  Henry  Dyson,  and  him,  the  said  WilUam  G^^^^^ 
liard,  did  put  at  large,  to  go  whithersoever  he  woi&X^:^ 
against  the  form  of  the  statute  in  such  case  made  ay  <! 
provided,  and  against  the  peace  of  our  lady  the  Que^^^^ii 
her  crown  and  dignity;  and  thereupon  this  inform 0^^^ 
prayeth  that  the  said  Charles  Galliard,  John  GaUkr-^ — *^i 
Louisa  Galliard,  and  Margaret  Galliard,  may  be  appJC^^ 
hended  for  their  said  oJBTence,  and  dealt  with  accordx^^ 
to  law.  (Signed)        "  Charles  Laxton. 

"  Sworn,  &c. 

'*  Thomas  Bto^l.'^ 

"County  of  Chester,  to  wit.— Be  it  remembered,  €Ib^^ 
on  the  3d  day  of  July,  in  the  year  of  our  Lord  1861,  ^^ 
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f¥^£jfje4uton,  in  the  said  county  of  Chester^  Charles  Laxton,        1862. 
of  J^iTixntwich^  in  the  said  county  of  Chester,  superintend-     Galuard 
exkt.  of  police^  personally  cometh  before  me  Thomas  Brook,       laxton 
deirk,  the  undersigned,  one  of  Her  Majestr^s  justices  of 
tlie  peace  in  and  for  the  county  of  Cliester,  and  upon  his 
o&th   informeth  me,   upon  information  received,   that 
C7h,€nks  Galliard,  John   Galliard,  Louisa  Galliard  taiA 
AftMTyarety  wife  of  Charks  Galliard,  of  the  township  of 
Mm^ks  CoppenlmU,  in  the  said  county  of  Chester,  within 
tbe  space  of  three  calendar  months  now  last  past,  to  wit, 
on  t;lie  Ist  day  of  •Tii/y,  1861,  at  the  township  of  Monks 
CappenhaU,  in  the  said  county  of  Chester,  unlawfully  did 
s^sa&nlt  Henry  Dyson  and  John  Sharman,  of  Monks  Cop- 
penAall  aforesaid,  police  constables,  contrary  to  the  form 
of  ^le  statute  in  such  case  made  and  provided ;  wherefore 
the  said  Charles  Laxton  prayeth  the  consideration  of  me, 
the  said  justice,  in  the  premises,  and  that  the  said  Charles 
CtQlHard,  John  Galliard,  Louisa  Galliard  and  Margaret 
CrtMlHard  may  be  apprehended  and  brought  to   appear 
"®ft)re  me,  and  answer  the  premises,  and  make  their  de- 
fence thereto.  (Signed)     ''  Charles  Laxton. 
''Taken  and  sworn  before  me,  &c 

"  Thomas  Brook." 

^pon  both  of  these  informations  warrants  were  issued, 

^  the  appellant  was  brought  up  before  the  undersigned 

^Siatrate  on  the  5th  July,  1861,  at  a  petty  session  held 

-^^ntwich  :  when  the  respondent  withdrew  the  infor- 

^^*ion  No.  1,  but  proceeded  with  the  information  No.  2. 

-^t   was  proved  by  evidence  that  a  warrant  under 

^  8  Vict.  c.  101.  s.  8.  for  arresting  fVilliam   Galliard, 

^  appellant's  brother,  was  issued  on  the  8th  September, 

^^1,  and  was  as  follows : — 

**  County  of  Chester,  to  wit. — To   the  constable  of 


\ 
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1R62.  tlie  township  of  Nantwich,  in  the  county  of  Chester,  armd 
all  Her  Majesty's  officers  of  the  peace  in  and  for  tft^e 
said  county  whom  these  may  concern. — 

Whereas  information  and  complaint  have  been  mad.e 
upon  oath  before  me,    Thomas  Brook,  derk,  one    of 
Her  Majesty's  justices  of  the  peace  for  the  county 
of  Chester,  on  the  8th  day  of  September,  1860,  by  EKzex 
Lowe,  of  the  township  of  Nantwich,  in  the  county   or 
Chester,  single  woman,  that  by  an  order  made  under 
the  authority  of  the  statute  passed  in  the  eighth  year 
of  the  reign  of  Her  present  Majesty,  intituled  'An 
Act  for  the  further  Amendment  of  the  Law  relating 
to  the  Poor  of  England,^  at  the  petty  sessions  holdecx. 
in  and  for  the  division  of  the  hundred  of  Nantdtk^ 
in  the  county  of  Chester,  on  the  7th  day  of  Aufut^ 
1860,  by  Her  Majesty's  justices  of  the  peace  in  and  fo:ac" 
the  said  county,  acting  in  and  for  the  said  division,  thec:^ 
and  there  assembled,  WilHam  Galliard,  of  the  townshi^B 
of  Monks  Coppenhall,  in  the  county  of  Chester,  puddleir**i 
was  adjudged  to  be  the  putative  father  of  a  bastard  chil^^ 
then  lately  bom  of  her  body ;  and  that  in  and  by  ih-  ^^ 
said  order  it  was  ordered  that  the  said  William  GalHar^^ 
should  pay  to  her,  the  said  Eliza  Lowe,  so  long  as  sh*"^  ^ 
should  live  and  should  be  of  sound  mind,  and  should  no^^^ 
be  in  any  gaol  or  prison,  or  under  sentence  of  transpoT^^^ 
tation,  or  to  such  person  who  might  be  appointed  to  haf^  '"""*^ 
the  custody  of  such  bastard  child  under  the  proviakHL-^^* 
of  the  said  statute,  the  sum  of  Is,  6d.  per  week  imtff^    ^ 
such  child  should  attain  the  age  of  thirteen  yean, 
should  die,  or  she  the  said  mother  should  many, 
the  sum  of  5.9.  for  the  midwife,  and  the  sum  of  2L 
for  the  costs  incurred  in  the  obtaining  such  order ;  an^ 
that  the  said  JFilliam  Galliard  hath  had  due  notice  c^^^ 
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lid  order;  and  that  the  said  bastard  child  is  now        1862. 

:,  under  the  age  of  thirteen  years ;  and  that  she,  the     galuard 

nother,  hath  not  been  married  since  the  said  order 

oade ;  and  that  the  payments  directed  to  be  made 

e  said  order  have  not  been  made  according  thereto 

e  said  William  GaUiard,  and  that  there  is  now  an 

r  for  the  same  the  sum  of  19s,  6d.,  being  the 

nt  of  arrears  for  thirteen  weeks'  payments^  and  5«. 

le  midwife,  and  the  sum  of  21.  4?.  for  the  costs  in- 

i  in  the  obtaining  such  order;  these  are  therefore, 

sr  Majesty's  name,  to  command  you,  the  said  con- 

i  or  other  officer  of  the  peace,  or  some  or  one  of 

forthwith  to  apprehend  the  said  Hilliam  Galliard 

onvey  him  before  two  of  Her  Majesty's  justices  of 

eace  in  and  for  the  said  county  of  Chester ,  to  answer 

remises,  and  to  be  dealt  with  according  to  law. 

liven  under  my  hand  and  seal,  at  the  township  of 

wich,  in  the  county  of  Chester,  this  8th  day  of  Sep^ 

r,  1860. 

(Signed)         "  Tliomas  Brook:' 

is  warrant  was  given  to  the  superintendant  of  police, 
by  him  given  to  the  police  at  Monks  Coppenhall, 
it  had  been  for  a  time  in  the  possession  of  police 
able  Dyson.  On  the  night  of  the  first  July,  police 
ables  Dyson  and  Sharman,  being  on  duty  in  uni- 

as  constables,  in  Monks  Coppenhall,  arrested  the 
Uanfs  brother,  William  Galliard,  under  the  war- 
dated  the  8th  September,  1860,  but  they  had  not 
warrant  in  their  possession  at   the  time,  it  being 

at  the  station-house  in  Monks  Coppenhall,  in  the 
nion  of  their  superior  officer.  Inspector  Wilson, 
ler  the  respondent's  witnesses  had  been  examined, 
ittomey  for  the  appellant  took  the  following  ob- 
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1862.       jections->  firsts  that  the  arrest  was  illegal,  the  wammr:^^^ 
Galliard      of  the  8th  September^  1860,  not  being  in  the  posaessio^cr:;)!! 
Laxton       ^^  ^^^  police  constables  when  the  arrest  took  plac^^^. 
secondly,  that  the  respondent,  having  withdrawn  tl^^j^^ 
charge  of  rescue,  could  not  proceed  with  that  for  t^^^g 
assault,  as  the  lesser  offence  merged  in  the  greater  oiw^e- 
and  that  the  withdrawal  amounted  to  an  acquittal,  on  ^[^^ 
principle  of  autrefois  acquit,  and  that  he  could  not  be   ^^ 
tried  for  the  same  offence. 

The  justices  were  satisfied  that  the  assault  had  beea 
committed,  and  that  tibe  objections  were  not  tenable,  and 
convicted  the  defendant  in  5/.,  including  costs,  and  m 
default  to  be  committed  to  Chester  Gaol  for  two  months.       %'=^ 

The  questions  submitted  for  the  opinion  of  this  Court 
were: 

First,  whether,  the  warrant  of  the  Bth   SepUnhe^^^ 
1860,  having  been  issued  in  the  form  above  set  ibrit:^  -^ 
and  being  in  the  hands  of  the  police,  an  inferior  offic^^  -* 
of  the  same  force,  not  having  the  warrant  in  his  actu^^^^*^ 
possession  at  the  time  of  the  arrest,  was  legally  justifi^^^^''^ 
in  arresting  JFilliam  Galliard. 

Secondly,  whether  the  information  No.  1  being  ifiiK^^^^^'' 
drawn  amounted  to  such  a  trial  and  acquittal  that  tt-^^-^ 
appellant  could  not  be  tried  on  the  information  No.  2* 

The  case  was  argued,  on  the  14th  February ^  befo:*^ 
Wightman  and  Crompton  J  J. 

Gibbons,  for  the  appellant — The   first  question   i 
whether,   when  a  police    constable   arrests    a  penon 
under  a  warrant,  he  is  bound  to  have  the  warrsfl^      J.£  j: 
with  him  at  the  time.    This  precise  point  does  no^ 
seem  to  have  ever  arisen  before ;   but  there  are  au- 
thorities which  shew  indirectly  that  he  is.     In  Xtetoi 
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on  Sheriffs,  c.  22,  p.  110,  ed.  1682,  the  law  is  thus  laid        18C2. 
down :  *'  A  known  and  sworn  officer  (be  he  sheriflF,  under-      Galliard 
sheriff,  baiM*,  or  serjeant)  needs  not  to  shew  his  warrant       la^toji. 
or  writ,  when  he  cometh  to  serve  it  upon  any  man's  per- 
son, or  goods,  although  the  party  demandeth  it :  but  a 
special  bailiff,  or  other  person  who  is  no  sworn  and  known 
officer,  must  shew  their  warrant  to  the  party,  if  he  de- 
mands it,  or  otherwise  the  party  may  make  resistance, 
and  needs  not  to  obey  it/'     Lombard  also,  in  his  Eiren- 
archa,  book  2,  ch.  6,    pp.  188-9,  ed.   1610,  speaks  of 
tike  bailiff  who  has  a  warrant  to  arrest  on  suspicion  of 
£elony  as  serving  the  warrant.     The  officer  could  not 
''jaerve''  the  warrant,  or  shew  it  to  the  party,  or  declare 
iifc9  contents  to  him,  unless  it  was  in  his  actual  posses- 
ti^>ii;  whereas,  here,  it  was  not  only  not  in  his  possession, 
hmzmjX  was  at  the  station-house  under  the  control  of  his 
*:^-;X)erior  officer.     \^lViyhiman  J.     He  might  have  read  it 
^^^Max^    Besides,  it  does  not  appear  that  he  was  called 
'*-^   to  shew  it]     Request  to  shew  the  warrant  should  be 
"^^^•^aumed.   The  practice  in  civil  cases  affords  an  analogy ; 
^  -*^ere  the  usage  is  for  the  bailiff  to  have  his  warrant  with 
^-'*,  as  appears  firom  Robins  v.  Hender(a).  [  Wlghtman  J. 
^m  not  sure  of  that.    In  Robins  v.  Hender  there  was  no 
^^^^trest  made.]    In  Fownes  v.  Stokes  (i)  an  application  was 
^^ade  to  discharge  a  party  on  the  ground,  among  others, 
^Qat  at  the  time  of  his  arrest  the  officer  had  not  the  warrant 
^  his  possession.     [PFightman  J.    There  the  Court  did 
Jlot  discharge  the  arrested  party.]    Broadfoofs  Case  (c) 
and  Dixon* s  Case  (d)  are  authorities  that  the  same  practice 
holds  in  case  of  impressment  for   the  naval   service. 
[Crompion  J.     In  those  cases  the  parties  making  the  ar- 

(a)  3  Jhwl,  P.  a  54a  (b)  4  Bowl.  P.  C.  125. 

(c)  Fost,  154.  (d)  1  East,  P.  C,  c.  5.  *.  80.  p.  313. 

VOL.    II.  2    B  B.    &   S. 
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1S62.       rest  were  not  authorized  to  do  so  by  their  wamnt.]    In 
Galliakd'  ^^  ^  WhaUey  {a\  where  Commisdoners  of  bankrapto 
Laxtoh      issued  a  warrant  to  apprehend  a  bankrupt^  directed  to 
certain  persons  by  name  and  their  assistants,  it  was  held 
that  the  warrant  did  not  justify  the  apprehension  of  the 
bankrupt  by  a  person  who  was  not  in  presence,  either 
actual  or  constructive,  of  those  named  in  the  warrant, 
although  he  had  at  the  moment  the  warrant  in  his  pos- 
session.    In  Rex  V.  Patience  (&),  where  a  constable  had 
warrant  to  apprehend  a  party,  and  employed  his  8C»is 
take  him,  who,  the  father  being  in  sight  at  about  a  quar- 
ter of  a  mile  off,  proceeded  to  arrest  him,  it  was 
by  Parke  B.  that  the  arrest  was  illegal       [Wightman  S^  ^ 
There  the  warrant  was  not  addressed  to  the  person  makiik  ^^ 
the  arrest.]      [He  also  cited  Hooper  v.  Lame  (c)  am.d 
Cook  y.  Nethercote  (rf>] 

Secondly,  the  first  information  having  been  withdrawn, 
the  defendant  was  not  liable  to  be  tried  on  the  secoDd. 
[He  cited  Tunnicliffe  v.  Tead{e).'\   [Crompton  J.  With- 
drawing an  information  is  not  like  an  acquittal.      fF^-' 
man  J.     That  case  did  not  decide  this  point.     Suppoie 
the  Attorney  (jeneral  had  entered  a  nolle  prosequi] 

No  counsel  appeared  on  the  other  side. 

Cur.  ado.  tult^ 

The  judgment  of  the  Court  was  now  delivered  by 

WiGHTBiAN  J.  The  first  question  proposed  to  us  iso* 
much  general  importance,  inasmuch  as  it  may  arise  i^^ 
cases  where  resistance  to  an  arrest  may  be  carried  toUa^ 
extent  of  wounding  or  even  killing  the  officer. 

(a)  7  r.  #  P.  245.  (b)  7  C  #  P.  775. 

(c)  6  H.  L.  Ca.  443.  (rf)  6  C.  #  P.  741. 

{e)  5  C.  B.  553. 
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iK^t  appears  that  a  warrant  had    been  made  by   a        1862. 
tt^i-S^trate  for  the  comity  of   Chester,   directed   *'To     Galliard 
h^^    constable  of  the  township  of  Nant^cich,  in  the  county       Laxtob. 
>f     Chester,  and  all  Her  Majesty's  officers  of  the  peace 
act       ^wd  for  the  said  county'';  commandingQthem   or 
Boxscse  or  one  of  them  forthwith  to  apprehend  WiUiam 
G^miUard,  and  convey  him  before  two  justices  of  the 
coiJi.»ty  of  Chester,  to  answer  for  not  obeying  a  bastardy 
order  for  payment  of  money.    This  order  is  stated  to  have 
been  given  to  the  superintendant  of  police,  and  by  him  to 
Yiave  been  given  to  the  police  at  Monks  Coppenhall  in  the 
comity  of  Chester,  (of  which  place  William  GalUard  is  stated 
ia  the  warrant  to  be);  and  it  had  subsequently  been  in 
the  possession  of  Dyson,  one  of  the  police  constables  who 
•Tinted  fVilliam  GalUard;  but  he  had  it  not  with  him  at 
^ue  time  he  made  the  arrest^  it  being  then  at  the  station^ 
"Ou«e  at  Monks  Coppetihall,  in  the  actual  possession  of 
^»e  superintendant  of  police  there.     On  the  night  of  the 
^^  of  July  last,  Dyson,  with  another  police  constable  of 
"®  County,  arrested  William  Galliard  under  the  warrant, 
^*  did  not  produce  it,  nor  were  they  asked  to  produce 
's'  aud  the  question  is  whether,  to  make  the  arrest  legsl, 
^^  must  at  the  time  have  had  the  warrant  with  them, 
^y  to  have  been  produced  if  necessary. 
-l^e  warrant  is  not  addressed  to  any  officer  by  name, 
'^^    to  the  constable  of  Nantwich   and  all   the  peace 
^^^w  of  the  county  generally,  and  this  general  form 
direction  seems  to  be  warranted  by  the  5  (7.  4. 
-'^S.  s.  6.,  and  Dyson  and  the  other  policeman  both 
^    ^e  within  the  description  of  the  persons  to  whom 
^   addressed.    We  are  not  told  what  words  were 
*^^  by  the  officers  at  the  time  they  made  the  arrest, 
^    as  no  point  seems    to    have    been    raised    upon 
2  B  2 
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1862.  any  omission  to  inform  William  Galliard  of  the  .^ 
GAtLiABD  nature  of  the  charge,  it  may  be  presumed  that  they  -^ 
Laxtok.  ^^  ^®^  ^^9  ^^*  ^^ly  *^**  *^®y  arrested  him  under  the  ^^g 
warrant,  but  what  the  charge  was.  As  they  were  obviously^^fc^ 
police  constables,  we  think  that  they  were  not  bound  inn^^ 
the  first  instance  to  produce  the  warrant  at  the  time  th( 
made  the  arrest,  but  that  as  this  was  not  a  chai^ 
felony,  but  rather  in  the  nature  of  a  civil  than  of 
criminal  proceeding,  the  warrant  ought  to  have 
produced,  if  required,  and  that  an  arrest  without  su^:;^ 
jHToduction  would  not  be  legal  The  production  of  t^e 
warrant  was  not  however  required  before  or  at  the 
time  that  the  arrest  was  made,  notwithstanding  tiie 
resistance  of  the  appellant  and  his  brother,  nor  indeed 
at  any  time ;  and  as  the  warrant  was  in  existence  at  ibe 
station-house,  where  no  doubt  it  could  readily  have  been 
procured,  it  may  be  said  that  there  was  no  re«B0ii  for 
its  being  in  the  hands  or  the  pocket  of  one  of  the  oflBcers, 
and  no  disadvantage  to  the  person  arrested  by  reaaoO- 
of  its  not  being  there.  That  no  doubt  may  be  so  unde^ 
the  circumstances  which  occurred  in  this  case ;  but  suppo*^^ 
it  had  happened  that,  after  the  arrest  had  been  effecte^^ 
in  spite  of  the  resistance  made,  and  before  the  appellant i 
brother  had  been  taken  to  the  station-house  where 
warrant  was,  he  had  requested  the  officers  to  produce  it_ 
which,  not  having  it,  they  could  not  do,  how  would  th^ 
case  have  stood  then  ?  We  have  already  expressed  ou^^ 
opinion  that,  if  requested,  the  officers  were  bound  to 
duce  the  warrant,  and,  if  so,  the  keeping  him  in  custodji^ 
after  such  request  and  non-compliance  would  not  ba^ 
legal,  and  it  could  hardly  be  contended  that  the 
itself  would  be  legal  though  the  detention,  under  th^ 
cii'cumstances  above  supposed,  would  be  illegal ;  and  in^ 
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this  view  of  the  case  it  appears  to  us  that  the  officers  1862. 
were  bound  to  have  the  warrant  ready  to  be  produced  if  galliard 
required^  and  that,  if  they  had  it  not,  the  arrest  would  lax^.^^ 
not  be  legal  If  an  action  had  been  brought  against  the 
officers  for  making  the  arrest,  and  they  had  pleaded  a 
plea  of  justification  under  the  warrant,  they  must,  ac- 
cording  to  all  the  precedents,  have  pleaded  that  it  was 
delivered  to  them  to  be  executed;  and  though  it  is  not 
stated  in  the  precedents  that  they  had  actual  posses- 
sion at  the  time  of  the  arrest,  it  is  to  be  presumed  from 
the  allegation  of  delivery  to  them,  that  they  continued 
to  hold  it.  MachaUey's  Case  {a)  is  distinguishable,  on 
the  ground  suggested  by  Mr.  East  in  his  Treatise  on 
Pkas  of  the  Crown,  vol  1,  p.  319,  citing  1  Hale  P.  C. 
458 ;  and,  indeed,  we  are  unable  to  find  any  case  in 
which  the  precise  point  raised  for  our  consideration  has 
been  decided :  but  we  are,  upon  the  whole,  of  opinion 
that  the  officers  making  the  arrest  ought  to  have  had 
the  warrant  with  them  ready  to  be  produced  in  case 
it  should  be  required,  and  that,  not  having  it,  they  were 
jiot  justified  in  making  the  arrest. 

Aa  to  the  second  point,  we  are  clearly  of  opinion  that 
tbe  ^thdrawing  the  information  for  a  rescue  afforded 

Ao    ^alid  ground  of  objection  to  the  proceeding  on  the 

*'*^c>miation  for  an  assault. 

Conviction  quashed. 

(a)  9Co,Qdb. 
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Saturday, 
February  22d. 

Church' 

varden. 

Continuance 

in  offue, 

Signingjury 

lisU. 

6  G.  4.  c,  50. 

6  ^-  6  fT.  4. 


Bray,  appellant,  Someb,  respondent. 


1.  An  outgoing  churchwarden,  whose  year  of  office  has  expired,  < 
tinues  in  office  until  his  successor  is  not  only  elected,  but  has  made  \ 
declaration  substituted  for  the  oath  by  stat  5  &  6  JT.  4.  <?.  63.  t.  9.      

2.  So  held  upon  an  infoxination  for  not  signing  the  jury  lists  punuaB— ^t 
to  Stat.  6  (r.  4.  (*.  50. 

/^  ASE  Stated  pursuant  to  stat.  20  &  21  Vict  c.  43.  <.  ^3. 
Upon  an  infonnation  preferred  before  tliree  ju^s. 
tices  of  the  county  of  Cornwall  by  James  Somer,  tfcie 
high  constable   of  the  hundred  of  Lesneuth,   agaii^a^ 
William  Bray^  for  that  he  had,  as  churchwarden  of  tT^ 
parish  of  Treneglos,  in  the   said  county,  neglected      to 
sign  the  list  of  jurors  for  the  said  parish  for  the  j^at 
1861,  the  defendant  was  convicted  and  adjudged  to  pjij 
a  fine  of  5/. 

The  defendant  having,  on  the  80th  September,  1861, 
appeared   upon  summons  to  answer  to  the  informa- 
tion,   it  was  proved,   on  the  part  of  the  complainant, 
that  William  Bray  was  in  the  year  1857  duly  elected 
churchwarden  for  the  parish  of  Treneylas,  and  subscribed 
the  statutory  declaration  for  performing  the  duties  of 
the  office ;  that  in  the  year  1858,  and  again  in  1859^  be 
was  similarly  elected,  and  on  each  of  the  two  last  men- 
tioned occasions  again  subscribed  the  declaration  wben 
accepting  office ;  that  in  the  year  1860  Richard  ChapiMni) 
a  person  liable  to  serve  the  office  of  churchwarden  bt 
Treneglos,  was  duly  elected  churchwarden  of  that  parisb, 
but  did  not   subscribe  the    statutory    declaration  for 
performing  his  duties   as   churchwarden,  and  that  be 
had  not  in  fact  performed  such  duties;    that,  except 


I 


y. 
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foresaid,  no  person  had,  since  Easter  1859,  been        1862. 
^^ted  into  and  accepted  the  ofSce  of  churchwarden        ^q^ 

Trenefflas;  and  that  William  Bray  had  not  done 
^  official  act  since  the  expiration  of  the  year  1869-60, 
3  had  at  all  times  subsequently  refused  to  do  any 
•  as  churchwarden,  contending  that  he  was  not 
und  to  fill  the  office  of  churchwarden  longer  than 
ring  the  one  year  for  which  he  was  last  elected, 
bereupon  the  justices  (knowing  the  great  importance 
the  juiy  lists  to  the  due  administration  of  justice,  and 
t  sach  lists  could  not  be  received  and  certified  by 
m  as  true  lists  of  all  such  persons  within  the  respec- 
\  parishes  of  the  division  of  Lesnewth,  in  the  said 
ntj,  as  were  by  law  liable  to  serve  on  juries,  unless 
h  lists  were  attested  and  su})scribed  by  those  officers 
:>  are  required  by  stat.  6  G,  4.  e.  50.  to  attend  and 
locribe  the  same)  did  adjudge  and  determine  that 
IBam  Bray  was  still  a  churchwarden  for  the  parish, 
I  was  boimd  to  act  as  such  until  his  successor  should 

appointed  and  duly  qualified  by  subscribing  the 
per  declaration,  and  that  he,  William  Bray,  ought  to 
re  signed  the  jury  list. 

[f  the  Court  should  be  of  opinion  that  William  Bray 
a  bound  to  sign  the  said  jury  list,  according  to  stat.  6 

4u  e.  50.,  then  the  conviction  should  be  confirmed. 
it  if  the  Court  should  be  of  a  contrary  opinion,  then  the 
aviction  should  be  quashed. 

The  case  was  argued,  on  February  15th  and  17th,  before 
Ighiman  and  Crompton  33, 

Walter  Smith,  for  the  respondent. — The  question  is, 
bether  the  appellant  continued  in  the  office  of  church- 
eotlen  so  as  to  be  bound  to  sign  the  jury  list,  his  sue- 
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IS^.        cesser,   tLcugh    dulr  dected^   not    haTicg   made  tire 
H^Y        dechntion  snWituted  for  the  oatli  by  staL  5  4.  6  ^.4^ 

Somes.  ^'  ®^  '•  ^'  ^^  general  role  k  that  an  annnal  officer 
eontmnes  in  oflSee  until  lus  raooesor  is  elected  umI 
fwom ;  Foot  t.  Prawse  (a),  per  Ktrng  C.  J.  And  br 
canon  118  of  the  canons  of  1603  (b),  ""Tbe  oflBce  of  ill 
churchwardens  and  sidemen  shall  be  reputed  ever  hoe- 
after  to  continue  until  the  new  churchwardens  that  shill 
succeed  them,  be  sworn;''  and  they  are  directed  toperfom 
the  duty  of  exhibiting  their  presentments  "before  tbe 
newly  chosen  churchwardens  and  sidemen  be  vwcnL"  Bj 
caftou  £9  (c),  indeed^  the  churchwardens  or  questmen  shall 
nut  continue  "  any  longer  than  one  year  in  that  office, 
except  perhaps  they  be  chosen  again  in  like  manner;*  bat 
in  1  Burn's  Eccl  Law,  9tb  ed.,  by  Phittimore,  p.  409,  tit 
''  Churchwardens  [and  Vestry]"  after  citing  this  canon,it  is 
added,  "  For  although,  in  some  places,  there  is  but  one  new 
churchwarden  yearly  elected  (he  who  was  junior  church- 
warden before  being  continued  of  course) ;  yet  in  that  case 
the  books  of  common  law,  as  well  as  the  canon,  suppose  s 
new  election  to  be  made  of  both/'  [Wigktman  J.  The 
two  canons  are  not  inconsistent.]  The  oath  of  oflSce  [d) 
related  almost  exclusively  to  ecclesiastical  matters  In 
an  anonymous  case  cited  in  1  Ventr.  267.,  "  The  CJourt 
said,  that  it  has  been  resolved.  That  he  may  execute  his 
office  before  he  is  sworn,  though  it  is  convenient  he 
should  be  sworn ;"  but,  in  The  King  v.  Tlie  Inhabiianis 
of  Whitchurch  (e),  Littledale  J.  observed,  "  Upon  the 
question  whether  a  churchwarden  can  lawfully  do  any 
act  before  he  is  actually  sworn  into  office,  I  entertain 

(rt)  1  Sir.  025.  (ft)  2  Gibs.  Cod.  tit.  xlii.  c  3.  p.  9C2,  2d  eJ. 

(r)  1  Giha.  Cod.  tit.  ix.  c.  xv.  p.  215,  2d  ed. 
(r/)  1  Gihy,  Cod.  tit.  ix.  c.  xv.  p.  216,  note  (m)  to  canon  118,  2d  ed. 
(0  7/?.  4'  C.  573.  584, 
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onie  doubt.  That  matter  was  not  fully  discussed  in  1862.*"^ 
he  case  cited  from  Feniris.''  In  The  King  v.  Marsh  {a)  ^^^ 
avice  of  notice  on  a  person  who  continued  to  do  the  som'bb. 
tttie«  of  the  office  of  churchwarden  of  a  tithing  after 
te  year  of  his  office  had  expired,  because  his  successor, 
bough  elected,  had  not  been  sworn  in  or  acted,  was 
idd  valid  under  sect.  3  of  The  General  Inclosure  Act, 
»1  €S,  8.  c.  109.,  which  requires  the  notice  to  be  served 
ipon  ''one  of  the  churchwardens  or  overseers  of  the 
»or  of  the  respective  parishes.^'  [He  referred  to  the 
observations  of  Lord  Denman  and  Littledale  J.  in  that 
•»e,  p.  476,  and  also  cited  Garsington  v.  The  Holy 
^^^rimty  in  Oxford  (J).]  Therefore  election  alone 
oes  not  put  a  man  into  the  office  of  churchwarden. 
^igldman  J.  For  some  purposes  it  does  not  do 
^;  but  the  question  is,  whether  it  does  not  for  lay 
uties  imposed  by  Act  of  Parliament  There  may  be 
difference  as  to  this  between  ecclesiastical  and  legal 
tatters.  Crompton  J.  The  old  churchwardens  may 
iake  church  rates  until  the  new  churchwardens  are 
lioaen.]  In  Rogers's  Eccl  Law,  p.  245,  2nd  ed.,  it  is 
*id  of  the  newly  elected  churchwardens  that  ''  till 
»^om,  they  can  do  no  legal  act  as  churchwardens,  al- 
H>iigh  they  served  the  office  the  former  year,  for  they 
t^  chosen  or  sworn  but  for  one  year.  Prideaux,  68 ; 
ribs.  Cod.  215,  and  viA  1  Vent.  267."  Sect.  9  of 
^^*.  5  &  6  fF.  4  c.  62.,  after  reciting  that  "  persons 
5*^ng  the  offices  of  churchwarden  and  sidesman  are  at 
■■^•ent  required  to  take  an  oath  of  office  before  entering 
P<^n  the  execution  thereof,  and  also  an  oath  on  quitting 
^ch  office,*'  enacts  *Hhat  in  future  every  person  enter- 
ed) bA.^  E.  468. 
(b)  Cited  in  Burr.  8.  C.  30.  240. 
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1862.        ing  upon  tbe  office  of  churchwarden  or  ridesmai),  before 
jj^Y        beginning  to  discharge  the  duties  thereof,  shall,  in  Ilea 
SoMER.       ^^  ^^^^  ^^^^  ^^  office,  make  and  subscribe  •  •  •  a  deck- 
ration  that  he  wiU  faithfully  and  diligently  perform  the 
duties  of  his  office'^ ;  and  the  oath  on  quitting  office  k 
abolished.    This  enactment  is  in  confirmation  of  the 
118th  canon,  and  shews  that  the  person  elected  is  not  in 
office  before  he  has  made  the  declaration.    [  WightmoM  J. 
It  does  not  shew  that  he  could  not  act  before  makmg 
the  declaration.]      There  cannot  be  a  hiatus  between 
the  old  churchwardens  quitting   office   and  the  neir 
churchwardens  coming  in,  because,  by  stat.  69  G.  8. 
c.  12.  8.  17.,  the  parish  property  is  vested  in  the  dwirdi- 
wardens  and  overseers,  and  it  remains  in  the  old  chnrdi- 
wardens  until  the  new  churchwardens  make  the  dedara-* 
tion.    [He  cited  Woodcock  v.  Gibson{a).']    [^fWightman  J- 
But  in  Garsington  v.  The  Holy  Trimty  of  Oxford  {b)  the 
swearing  in  of  a  tithingman  related  back  to  the  time  of 
his  election  to  the  office .   Is  there  any  mode  of  compeUins 
the  man  who  has  been  chosen  as  successor  to  make  the 
declaration?]    He  might  have  been  excommunicated  for 
refusing  to  take  the  oath ;   Rogers^ 8  EccL  Law,  245, 2d 
ed. ;  and,  if  a  parishioner  liable  to  serve  the  office  of 
churchwarden  is  chosen,  he  may  be  compelled  to  seive 
by  citation  in  the  Ecclesiastical  Court ;   Cooper  v.  AB' 
nutt  (c).     And   the  archdeacon  may  be  compelled  by 
mandamus  to  administer  the  declaration ;  Anon.  {d). 

Collier^  for  the  appellant. — As  soon  as  the  ne^ 
churchwarden  is  elected  he  is  in  the  office,  and  in^7 
perform  the  duties  of  it.    The  making  of  the  decl»ratio» 

(a)  4B,^a  462.  (b)  Cited  in  Burr.  S,  C,  80.  24X 

(<•)  3  Phili.  Eccf.  Rejf.  165.  (d)  1  Ventr,  267. 
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is  not  a  condition  precedent,  otherwise  his  predecessor  1862. 
might  be  burdened  with  the  oflSce  for  life,  if  the  parish-  brat 
ionew  chose  persons  who  would  not  qualify.  In  TJie  someb. 
Emg  V.  The  Inhabitants  of  Corfe  Mullen  (a),  where  the 
qiiestion  was  whether  a  man  had  gained  a  settlement  by 
sening  the  oflSce  of  tithingman,  Bayley  J.,  in  deliver- 
ing the  judgment  of  the  Court,  said,  p.  218,  ''There  can 
be  no  question  that  he  executed  the  office  de  facto,  nor, 
indeed,  can  there  be  any  that,  for  some  purposes  at  least, 
he  executed  it  de  jure.  Swearing  in  may  be  rendered 
necessary  either  to  enable  the  party  to  serve  the  office, 
or  to  impose  a  greater  sanction  on  his  discharge  of  it. 
We  think,  in  this  case,  the  latter  is  the'object  ^' ;  and  the 
•nonymous  case  in  1  Ventr.  267  is  recognised.  [  Crompton  J. 
lie  distinction  taken  by  Bat/ley  J.  there  was  that  in  the 
Ctte  of  a  person  in  the  office  de  facto  his  acts  were  good ; 
bere  the  question  is  whether  election  alone  makes  a  man  in 
^  office  de  facto.  Wightman  J.  Suppose  the  precept 
^n^r  stat.  6  G^.  4.  c.  50.  had  been  sent  to  Chapman,  it  would 
live  been  no  answer  for  him  to  say,  '*  I  have  not  made 
the dedaration /'  the  reply  would  be,  "You  have  been 
dfictedj'^  he  could  not,  in  order  to  get  rid  of  an  onerous 
^Qty  imposed  upon  him,  say  that  he  did  not  choose  to 
'^^e  the  declaration.]  There  has  been  a  valid  election 
^  *  successor ;  and  it  is  for  the  parishioners  to  make 
UQi  do  his  duty.  It  is  for  the  persons  wishing  the  jury 
*^  to  be  signed  to  call  upon  Chapman  to  make  the  re- 
*^*^  declaration  and  sign  that  list 

Salter  Smith,  in  reply. — The  legality  of  the  acts  of 

^  churchwarden  before  he  had  taken  the  oath  was  not 

question  in   The  King  v.   The  Inhabitants  of  Whit- 

(a)  IB.^-  Ad.2n. 
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1^^2. church  (a),  and  the   dictum   of  King  C.  J.  in  FoA  t. 

Brat  Prowse  {b)  was  extrajudicial;  nor  was  it  necessary  t< 
Some*.  refer  to  the  case  of  a  churchwarden  in  The  Kmgy*  Th 
Inhabitants  of  Corfe  Mullen  (c).  [Crompton  J.  In  th 
latter  case,  the  question  being  whether  a  pauper  hi 
gained  a  settlement  by  serving  the  office  of  tithiDgmu 
it  appeared  that  he  had  executed  the  office,  and  fherefoi 
was  tithingman  defocto.]  Here  the  person  elected  nu 
have  good  reason  for  not  making  the  dedantia 
\_Wightman  J.  The  case  finds  that  he  is  a  fit  person 
serve  the  office  of  churchwarden,  and  qualified  in  i 
respects  except  making  the  declaration.  What  is  il 
efiect  of  making  the  declaration  ?]  The  persons  cbosi 
are  churchwardens  from  that  time,  and  not  befin 
[^Wiyhtman  J.  Suppose  a  churchwarden  does  not  mal 
the  declaration  until  a  month  before  he  goes  oat 
office.]  He  will  only  have  been  churchwarden  for 
mouth.  [^H'ightman  J.  And  yet  it  is  an  annual  offic 
Suppose  Chapman  now  makes  the  declaration,  does  I 
year  of  office  date  firom  the  time  of  making  the  dedai 
tion  ?]  In  Cripps's  EccL  Law,  190,  3d  ed.,  it  is  said  tb 
the  churchwardens  are  to  appear  to  be  sworn  into  thi 
office  at  the  next  visitation  after  their  election,  "a] 
until  they  are  so  sworn  they  can  do  no  l^al  act;  b 
the  old  churchwardens  continue  in  office  until  the  m 
ones  are  sworn :  and  even  if  the  old  churchwardens  shoo 
be  re  elected,  they  must  still  be  resworn/'  [CromptM 
Suppose  a  new  churchwarden  drops  down  dead  before  '. 
has  had  time  to  make  the  declaration,  it  would  be  oo 
venient  that  the  old  churchwarden  should  remain 
office  until  a  new  election.] 

Cur.  adv.  vwk 

(a)  7  D.  i-  a  573.  (/;)  1  Str,  625. 

0')  1^  4'Ad.2\\. 
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WiGHTkAN  J.  {Feb.  22d)  delivered  the  judgment  of       1862. 
the  Court.  ^^ 

Thecase  of  the  appellant, — in  being  obliged  to  continue  somkr. 
in  the  office  of  churchwarden,  because  a  successor  duly 
elected  and  otherwise  qualified  refuses  to  be  sworn  or  to 
nuke  the  substituted  declaration, — appears  a  case  of  so 
nrach  hardship,  that  we  should  have  been  well  disposed  to 
have  given  judgment  in  his  favour,  if  we  could  have  done 
10  consistently  with  the  authorities. 

The  question  is,  whether  the  outgoing  churchwarden, 
whose  year  of  office  has  expired,  may  be  considered  as 
oontmaing  in  office  until  his  successor  is  not  only  elected, 
hot  sworn,  or  has  made  the  substituted  declaration. 

The  118th  canon  says,   ''the  office  of  all  church- 
wardens and  sidemen  shall  be  reputed  ever  hereafter 
to  continue  until  the  new   churchwardens,  that  shall 
rooceed  them,  be  sworn.'*    The  necessity  for  swearing 
t  dinichwarden  in  order  to  enable  him  to  act  de  jure, 
i>  rea^nised  by  several   authorities  in  the  Courts  of 
kw  as  well  as  in  the  ecclesiastical   Courts.     In   an 
iaonymous  case  reported  in   1    Fentr.  267,  it  is  said 
^  a  churchwarden  may  act  before  he  is  sworn ;  but 
^t  is  the  only  case  of  which  we  are  aware  to  the 
■•Oie  eflfect,  and  its  authority  upon  this  point  is  greatly 
weakened  by  the  observations  of  Lord  Denman  and 
^^^ak  J.  in  T/ie  King  v.  Marsh  {a).     In  the  case  of 
^'^  v.  Prowse  (6),  King  C  J.  compared  the  case  of 
"Mermen,  who  are  annually  elected,  to  the  case  of  con- 
^h^  and  other  annual  officers,  "  who  are  good  officers 
^^'^  the  year  is  out,  until  another  is  elected  and  sworn.*' 
^  The  King  v.   The  Inhabitants  of   Whitchurch  (c)  it 
^^  held  by  the  Court  that,  in  favour  of  an  ancient  cer- 

(a)  bA.^E.  468. 476.  (h)  1  Str,  625. 

(c)  7  5  #  C.  573. 
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1862.        tificate  purporting  to  be  made  by  a  eburchwarden,  they 
B^y        would  presume  that  he  was  sworn  before  he  made  it. 
Somes.       apparently  considering  that  taking  the  oath  was  neoessarf 
to  make  him  churchwarden  de  jure :  and  we  may  observe 
further  that,  by  the  54  Geo.  3.  e.  107.  j;  1.^  it  is  enacted, 
''  that  indentures  for  binding  poor  apprentices  executed  bj 
persons  acting  as  churchwardens  of  a  township^  hamki^ 
or  chapdry,  shall  be  deemed  as  good  as  if  the  nme 
had  been  executed  by  persons   actually    sworn  into 
the  office  of  churchwarden  of  such  township,  hamkt, 
or  chapelry;  Provided  always,  that  such  persons  shall 
have  been  duly  sworn  into  the  office  of  churchwarden  of 
the  parish  wherein  the  township,  hamlet  or  chapdiy, 
binding  such  poor  apprentice  be  contained,  or  into  the 
office  of  churchwarden  of  such  township,  hamlet  or 
chapelry.     In  this  enactment,  the  Legislature  ^>peani 
to  have  considered  that  it  was  a  necessary  qualificatian 
for  a  churchwarden,  to  enable  him  to  do  the  acts  specified  j 
that  he  should  be  sworn  either  as  churchwarden  of  the 
parish,  or  of  the  township,  hamlet,  or  chapeliy.    It  ii 
not  necessary  to  decide,  in  this  case,  whether  if  Chapmtm 
had  acted  in  the  office  of  churchwarden  his  acts  mighi 
have  been  valid  as  being  those  of  a  churchwarden  de  facto 
but  he  never  acted  in  any  way,  or  took  upon  himself  da* 
office,  and,  not  having  been  sworn  or  made  the  decisis 
tion,  it  would  appear  from  the  authorities  that  he  canno 
be  a  churchwarden  de  jure.     It  therefore  would  seem  t< 
follow,  that  Bray  may  be  considered  to  continue  in  fl» 
office,  as  no  successor  has  been  sworn,  or  done  any  wc 
which  would  make  him  a  churchwarden. 

We  think  therefore  that  we  cannot  relieve  the  appe! 
lant,  and  that  in  point  of  strict  law  he  was  bound  to.ha^ 
signed  the  jury  list 

Conviction  affirmed  without  costft 
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1862. 


Little   v.    PhILPOTTS.  Saturday, 

February  22d. 


if|k«r  Terdict  a  rale  nisi  for  a  new  trial  was  granted;  and  on  the    Bey.' Gen, 

ling;  the  cause  and  another  cause  between  the  same  parties  then    Hit.  2  W.  4. 

^ing  in  a  oountj  court,  and  all  matters  in  difference  between  the    r.  93. 

tii^m  to  those  causes,  were  by  consent  referred  to  a  barrister,  the     Costs. 

ti  of  the  causes  respectively,  and  of  the  rule,  to  abide  the  event,  and    Set  off. 

I  costs  of  the  reference  and  the  award  to  be  in  the  discretion  of  the    Attorney's  lien, 

■tvmtor ;  the  attorney  for  the  plaintiff  in  both  actions  being  the  same. 

•  acbitrator  decided  the  cause  in  this  Court  in  favour  of  the  defendant, 

i  the  cause  in  the  county  court  in  favour  of  the  plaintiff  with  damages 

L  IQi.  &;.,  and  gave  the  plaintiff  the  costs  of  the  reference,  and  divided 

)  costs  of  his  award :  Held  that,  under  Reg.  Gen.  Hit.  2W.4,t.  93., 

^  eosti  of  the  cause  in  this  Court,  and  of  the  rule,  could  not  be  set  off 

UQst  the  money  and  costs  payable  to  the  plaintiff  in  the  other  cause, 

^  lirerjudice  of  the  lien  of  the  plaintiff's  attorney,  as  they  were  not 

iterlocutory  costs  in  the  same  suit,  awarded  to  the  adverse  party," 

lua  the  proviso  to  that  rule. 

i    VERDICT  having  been  obtained  for  the  plaintiff 
in  this  cause,  a  rule  nisi  for  a  new  trial  was  granted. 
^  the  hearing,  this  Court,  by  consent,  set  aside  the 
^^dict,  and  ordered  that  the  cause,  and  another  cause  of 
'tie  and  Williams  against  the  same  defendant,  then 
'Uling  in  the  county  court  of  Carmarthen^  and  all  mat- 
^  in  difference  between  the  parties  to  these  causes,  and 
^  of  them,  should  be  referred  to  a  barrister ;  the 
^  of  the  causes  respectively,  and  of  the  rule,  to  abide 
^  event ;  and  the  costs  of  the  reference  and  the  award 
^  in  the  discretion  of  the  arbitrator. 
^he  arbitrator  by  his  award  decided  the  cause  of  Little 
ttifyotti  in  favour  of  the  defendant.    He  decided  the 
l»e  of  Littk  and  Williams  v.  Philpotts,  in  favour  of  the 
Sntiffii,  with  45£  \0s.  6c/.  damages.    And  he  found  that 
st«  were  no  other  matters  in  difference  between  the 
Pties.     He  gave  to  Little  and  Williams  the  costs  of  the 
ierence,  and  divided  the  costs  of  his  award. 
Hie  award  provided  that,  if  Little  and  Williams  in  the 
Kt  instance  paid  the  whole  or  more  than  one  half  of 
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18G2.        the  costs  of  the  award,  then  FhilpotU  should  repay  to 

Little       them  SO  much  of  the  amount  as  exceeded  the  half  o< 

PuiLPOTTs.     *^®  costs;  and  that,  if  Pliilpotts  in  the  first  instance  paid      ] 

the  whole  or  more  than  one  half  of  the  costs  of  tb^ 

award,  then  that  Little  and  Williams  should  repay  to  MiO^ 

so  much  of  the  amount  as  exceeded  the  half  of  the  ooitd* 

In  an  afiSidavit  by  the  defendant  in  the  cause  in  this 
Court,  it  was  stated,  in  substance,  that  although  the 
action  was  brought  by  Little  alone  it  really  was  the 
action  of  Williams  also.  It  was  also  stated  that*there 
was  no  chance  of  getting  anything  from  the  plaintiflT. 
There  was  no  affidavit  on  the  part  of  the  plaintiff  to 
contradict  either  of  these  statements*  The  attorney  for 
the  plaintiff*  in  both  actions  was  the  same. 

In  Michaelmas  Term,  1861, 

Quain  obtained  a  rule  calling  upon  the  plaintiff  to 
shew  cause  why  the  costs  of  the  cause  in  this  Court, 
and  of  the  rule,  shojild  not  be  set  off  against  the  money 
and  costs  payable  to  Little  and  Williams,  which  thqr  were 
entitled  to  receive  from  the  defendant  under  the  award 
of  the  arbitrator. 

In  the  same  Term,  Nov.  25th, 

WooUett   shewed  cause. — The  question  is  whether^ 
when  two  actions  are  referred  together  with  all  matter* 
in  difference,  and  the  costs  to  abide  the  event,  and  i**^ 
one  of  the  actions  there  is  no  cause  of  complaint,  tl»^ 
judgments  can  be  set  off  without  regard  to  the  hen  ^^ 
the  plaintiff's  attorney  for  his  costs.     The  fact  of  the  t^^^ 
actions  being  in  Courts  having  separate  jurisdictio0' 
makes  no  difference.     By  Reg.  Gen.  Hd.  2  W.4.  rvl^ 
93  (see  3  ^.  ^  Ad.  388),  ''No  set  off  of  damages  or 
costs  between  parties  shall  be  allowed  to  the  prejudice 
of  the  attornejr's  lien  for  costs  in  the  particular  suit 
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against  which  the  set-oflf  is  sought,  provided,  neverthe-        1862. 
las,  that  interlocutory  costs  in  the  same  suit,  awarded  to       littui 
file  adverse  party  may  be  deducted/^  CaweUy.Betteley{a)    ^slij^ottb. 
decided  that  the  Rule  of  Court  applied  to  causes  referred  to 
an  arbitrator.  Tindal  C.  J.  said,  10  Bing.  433.,  ''  It  is  un- 
neoeasary  to  decide  whether  the  arbitrator  had  or  had  not 
authority  to  order  this  set-off  as  between  the  parties  to 
fte  two  causes.    The  question  is,  whether  the  jus  tertii  of 
tte  attorney  is  to  be  governed  by  the  act  of  the  arbitra- 
tor, contrary  to  the  express  provision  of  a  rule  of  Court, — 
nt  other  words,  whether  we  shall  put  such  a  construction 
oa  the  award  of  the  arbitrator  as  will  defeat  the  rule  of 

Court If  there  had  been  no  arbitration, 

Ae  parties  could  not,  by  their  own  agreement,  divest  the 
•ttoTney  of  his  lien  on  the  judgment ;  neither  can  they 
V  wferring  to  arbitration.''     In  Simpson  v.  Lamb  {b), 
^^pon  an  application  to  set  off  one  judgment  against 
■JW>ther,  this  Court,  in  the  exercise  of  its  equitable  juris- 
diction, held  that  the  right  of  set-off  was  subject  not  only 
to    the  attorney's  lien  for  costs,  but  to  any  equitable 
'^hts  acquired  in  the  judgment.     In  Dunn  v.  West  (c), 
^Kich  will  be  relied  on  by  the  other  side,  the  plaintiff 
Iia.'ving  become  bankrupt,  his  assets  had  passed  to  the 
^•taigneea,  and  the  application  was  made  by  the  attorney 
^  enforce  his  lien  against  the  plaintiff  and  his  assignees 
•■^^  the  defendant. 

^tfotn,  in  support  of  the  rule. — Reg.  Gen.  H.  2  W.  4. 

'*     93.  has  no  application  here ;  it  applies  only  to  the 

*^*^off  of  damages  or  costs  between  the  same  parties  in 

*^^erent  suits ;  Scott  v.  Count  de  Richebourg  {d),  per 

(fl)  10  5tii^.432;  AC7.43foo.#A266;  2  DowL  R  C,  780. 
(6)  IR^B.B^  (c)  10  C.  B.  420. 

(d)  11  C.  B,  447.  461. 
VOL.   11.  2   C  B.  &  8. 
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1862.       Jervis  C.  J.     Here  the  parties  to  the  action  in  this 
LiTTiB       Court  and  to  the  plaint  in  the  connty  Court  are  not 
Phi  ^'  TT§     *^®  same.    A  plaint  in  a  county  C!ourt  is  not  a  idt 
within  the  meaning  of  Beg.  Gten.  J7.  2  fFl  4  r.  93* 
Moreover,  that  Rule  only   ''  applies  to  eases  where 
there  is  a  cross  claim  for  costs  in  separate  actioiu^* 
George  v.  EUton  {a\  per  Tindal  C.  J.     Here  the  oideT 
of  reference  referring  the  two  actions  rendered  tho 
whole  of  the  cross  claims  one  transaction,  as  in  Figa 
V.  Adams  {b) ;  and  the  order  is  drawn  up  in  one  luiL 
[^Cockbum  C.  J.    It  was  the  intention  to  treat  the 
action  and  the  plaint  as  two  actions,  and  amalgamate 
them.]    The  reference  treats  both  as  one  action,  wida. 
separate  issues ;  and  then  the  costs  of  the  two  actioD^ 
and  of  the  rule  become  interlocutory  coata,  which  by  tho 
proviso  to  Reg.  Gen.  H.  2  W.  ^x.  98.  may  be  set  ofi^ 
without  regard  to  tbe  attomejr's  lien.    In  ScaU  v.  Comt^- 
de  Richebourg  (c)  it  was  held  that  costs  of  issues  in  fscA 
found  for  the  plaintiff,  and  costs  of  a  judgment  on  de- 
murrer given  for  the  defendant  in  the  same  suit,  wer^ 
interlocutory  costs  within  the  meaning  of  that  proviso- 
In  George  v.  Ekton  (a)  there  was,  as  there  is  here,  axa 
afiSdavit  that  the  plaintiff  was  unable  to  pay  the  costly 
and  yet  the  Court  refused  to  regard  the  attorney's  UeKX^ 
When  Cowell  v.  Betteley  {d)  was  decided  George  v.  EbU^^ 
had  not  been  reported,  and  it  was  not  brought  to  th^ 
attention  of  the  Court  that  the  two  actions  referred 
were  in    effect  one.      The   decision    in  that  case   i9 
explained  by  Maule  J.  in  Dunn  v.  West  (e).     During 
the  argument  he  said,  p.  423,  ''The  report  in  4  Moore 

(a)  1  Dinff.  N.  C.  513.  515:  3  Xhwl.  P.  C.  419. 
{h)  4  Taunt.  G32.  [c)  U  C.  B.  447. 

(d)  \OBing,  432;  4  Moo.  #  S.  265;  2  Dawl  P.  C.  280l 
if)  10  C.  B.  420. 
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^  Sncott,  265,  shews  the  ground  upon  which  the  Court        1862. 

proceeded,  viz.,  that  although  the  parties  might  have        Kittle 

bo<iajQd  themselyes,  so  as  to  give  the  arbitrator  power,  as 

beturecn  ihem,^to  set-off  the  costs,  they  could  not  by  their 

t^i'^eement  defeat  the  lien  of  the  attorney^' :  and  in  his 

judgment  he  added,  p.  428,  "  If  an  action  were  brought 

m  tie  name  of  the  plaintiff  upon  this  award,  and  a  set- 

^    were  pleaded  in  respect  of  the  costs  in  question, 

wold  the  attorney's  lien  be  set  up  by  way  of  replication  ? 

Ctearly  not :  and,  if  so,  I  do  not  see  how  we  can  in  this 

'"'^y  enfoirce  the  attorney's  claim.     ....    The  case 

■    distinguishable  from   Cornell  v.  Betteley,   upon  the 

S^oimds  stated.''     [Blackburn  J.     The  Court  treated  it 

^  wui  aj^lication  by  the  attorney;  and  Jervis  C.  J.  said, 

h  ^SLly  *'  Now,  it  is  to  be  observed  that  the  application 

•    made,  not  by  Dvnn^  the  party  to  whom  the  money 

'^^  directed  by  the  award  to  be  paid,  but  by  Dunri% 

^^orneys,  who  claim  a  lien  upon  it  for  costs."]    At  any 

^^^  the  Hen  of  the  attorney  is  only  effectual  so  far  as 

^^Jie  costs  of  the  plaint. 

Cur.  adv.  vult. 

A^iOHTMAN  J.  {Feb.  22d)  delivered  the  judgment  of  the 
^oiurt  After  stating  the  facts  as  set  forth  in  p.  383, 
lis  lordship  proceeded : 

^fr.  Quoin  obtained  a  rule  nisi  to  set  off,  against  the 

noney  and  costs  payable  to  Little  and  WilUams,  the  costs 

^  the  cause  in  this  Court  and  of  the  rule,  to  which  the 

"^ftudant  is  entitled,  as  the  arbitrator  has  decided  the 

^'^^lit  in  his  favour.    Enough  appears  on  the  defendant's 

*®^vit  (when  uncontradicted  by  the  other  side)  to  lead 

^  to  the  conclusion  that,  though  the  action  in  this 

^^^^^  was  in  the  name  of  Little  alone,  it  really  was  the 

^^^Um  of  LUtle  and  WilKams  as  much  as  that  in  the 

2  c  2 
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1862.       County  Court ;  so  that  no  objection  arises  to  the  let-off 
L,„j^g      on  the  ground  that  the  parties  are  not  the  same,  anA 
Philpotts     ^^^^  ^^  ®^^^  objection  was  raised  before  us.   M^ • 
Woollett,  who  shewed  c^use^  did  not  object  to  the  Bet^)ff 
as  between  the  parties^  but  insisted  that  it  could  not  b^ 
allowed  to  the  prejudice  of  the  lien  of  the  plaintiffi^ 
attorney.     The  whole  question  depends  upon  the  eSee^ 
of  the  general  rule  of  Court,  originally  made  in  Bikrgf 
Term,  2  ff\  4.,  and  re-enacted  in  the  same  words  dowi^. 
to  the  present  time.   By  that  rule  "  no  set-off  of  damaged 
or  costs  between  parties  shall  be  allowed  to  the  prejudice 
of  the  attorney's  lien  for  costs  in  the  particular  bui* 
against  which  the  set-off  is  sought,  provided,  nererthe-- 
less,  that  interlocutory  costs  in  the  same  suit,  awarded 
to  the  adverse  party  may  be  deducted.'* 

Mr.  Quain's  argument  was,  adopting  the  words  o^ 
Mansfield  C.  J.  in  Figes  v.  Adams  {a),  that  *'  the  rule  o^ 
reference  renders  the  whole  of  the  cross  demands,  as  i'^ 
were,  one  transaction,'*  and  he  contended  that,  viewiim^ 
it  in  this  light,  the  several  sets  of  costs  must  be  coca.' 
sidered  as  '^  interlocutoiy  costs  in  the  same  suit,  award^^ 
to  the  adverse  party,"  within  the  meaning  of  the  ppoTi»*> 
in  the  rule.  This,  however,  we  think  is  not  the  cas<0* 
Under  this  award,  as  the  facts  are,  the  defendant  h^^ 
nothing  given  to  him  by  the  arbitrator.  If  the  defead* 
ant  had  taken  up  the  award,  and  disbursed  the  whol^ 
costs  of  the  award  in  the  first  instance  (which  he  appean* 
not  to  have  done),  he  would  have  had  a  right  to  obtaiii 
under  the  award  half  of  those  costs,  and  would  hnrc 
had  something  given  him  by  the  arbitrator;  but,  as  itis* 
he  gets  nothing  except  the  costs  of  the  cause  in  ibis 
Court  and  of  the  rule.  These  were  taken  out  of  the 
discretion  of  the  arbitrator,  and  are  made  to  abide  tbe 

(a)  4  TVttrn/.  632.634. 
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event;  tliat  event  has  been  determined  by  the  award  in       1862. 
&FOiir  of  the  defendant^  but  the  costs  are  not  given  to       Littlb 
him  by  the  award.    It  is  unnecessary  to  say  what  in  our    fhilpotts. 
opizuon  would  be  the  case  if  the  arbitrator,  having  power 
to  Skward  different  sets  of  costs  according  to  his  judg- 
mcMxt,  had  by  his  award  given  some  to  one  party  and 
wnae  to  the  other.     The  present  case  is  one  where 
diflRerent  causes  are  referred  to  one  arbitrator,  the  costs 
of  each  cause  to  abide  the  event ;  and,  in  such  a  case,  we 
ire    concluded  by  authority,  and  are  bound  not  to  set 
oflF   the  several  costs  to  the  prejudice  of  the  attorney's 
liezx. 

In  Domett  v.  Helyer  (a),  Erie,  for  the  applicant,  took 

the  very  point,  and  "submitted  that  as  both  judgments'' 

ia    that  case,  *' arose  out  of  one  award,  it  might  be  an 

exception''  to   the   general  rule   of  Court   (then  very 

lecently  made);   but  Patteson  J.,  sitting  in  the   Bail 

CJourt,  refused  to  set  off  the  one  judgment  against  the 

other,  "  except  on  the  condition  of  satisfying  the  attor- 

My's  lien.''    In  Cowell  v.  BetUley  {h)  the  Court  of  Com- 

""on  Pleas  came  to  a  similar  decision,  Tindal  C.  J.  saying 

^^  the  rule  of  Court  was  calculated  to  embrace  causes 

'^erred  as  well  as  causes  which  are  pursued  to  their 

^^   result      In   Caddell  v.  Smart  (c)  the   Court  of 

"^chequer  came  to  a  similar  decision,  though  the  report 

^<>e8  not  state  the  reasons  assigned  by  them.     We  have 

^'^^^ore  the  whole  of  the  three  Courts  putting  the  same 

^^^**^truction  on  the  rule  of  Court  within  a  very  short 

P^od  after  it  was  made,  and  we  find  no  decision  the 

^W  way. 

Mr.  Quairiy  in  his  argument,  relied  much  on  Dunn 

(a)  2  Dowl  P.  C.  640. 

(h)  10  Bing.  432 ;  4  Moo.  #  &  265;  2  Ihwl  P.  C.  780, 

(c)  4  IhwL  P.  a  760 


V. 
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1862.        ^-  ^'^  (^)f  but^  on  examination,  that  case  is  no  aO' 
L,„i,B       thority  in  his  favour.     There  the  pkintiff  had  becoiac 
bankrupt.     Before  his  bankruptcy  the  defendant  hn^ 
made  payment  of  the  balance  due  to  the  phuntiff,  aft^^ 
deducting  the  amount  awarded  to  the  defendant   Tt^-^ 
plainti£f's  attorneys  obtained  a  rule  "  calling  upon  tl»-^ 
plaintiff  and  his  assignees,  and  also  upon  the  defendan''^ 
to  shew  cause  why  the  defendant  should  not  pay  tot 
(the  plaintiff's  attorneys)  the  balance/'     Mr.  (^uain,  ii 
arguing,  took  it  for  granted  that  the  application  mu 
have  been  made  in  the  name  of  the  plaintiff,  though  if^' 
the  benefit  of  the  attorneys,  but,  as  is  obvious  £rom  tk^ 
terms  of  the  rule  just  cited,  it  was  an  application  by  tk^ 
attorneys  to  enforce  their  lien  against  both  partie^s 
There  is  a  very  marked  difference  between  such  a  cas^ 
and  those  to  which  the  rule  of  Court  is  applicabl^se 
Where  the  equitable  interposition  of  the  Court  is  requires 
by  a  party  to  set  off  one  set  of  costs  or  damages  agaiiu  ^ 
another,  then  the  Court  may  properly  attach  equitaW^ 
conditions  on  the  party  asking  for  its  equitable  interpose  i 
tion.   The  general  rule  of  Court  decides  what  one  of  th(^s» 
conditions  should  be,  and  so  long  as  that  rule  of  Cock^" 
remains  unrepealed,  the  Court  must  withhold  its  int^^ 
position,  unless  the  adversary's  attorney's  lien  in  thesoi' 
is  saved;  but  where  the  attorney  himself  is  the  applicao.^ 
as  he  was  in  Dunn  v.  West,  he  must  shew  affirmatively 
some  ground  on  which  the  Court  should  interfere  in  b^ 
favour.      This   distinction   is  expressed  by  Maule   J' 
both  in  Dunn  v.  West  and  in  Scott  v.  Count  De  Ricls^ 
lourg  (J) ;  and  it  will  be  found  that  each  Judge  in  Duf^^ 
V.  West  bases  his  judgment  on  the  ground  that  the  Cotx^ 
had  no  authority  to  interfere  for  the  attorney  as  tli^3 
were  asked  to  do. 

{n)  10  C.  B.  420.  (h)  was,  447.  449. 


V. 
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The  rule  in  the  present  case^  therefore^  can  only  be  X862. 
made  absolute  on  the  terms  that  it  be  without  prejudice  littli 
to  the  attomcT^s  lien,  for  his  costs  in  the  plaint,  so  far 
as  regards  the  set-o£f  against  the  costs  of  the  plaint,  and 
for  his  costs  in  the  reference,  so  far  as  regards  the  setoff 
against  the  sum  awarded,  and  the  plaintiff's  costs  of  the 
reference.  It  may  be  made  absolute  on  these  terms,  but 
as  the  opposition  to  the  rule  has  been  occasioned  by  the 
defendant  demanding  too  much,  it  must  be  on  the  terms 
^hat  the  costs  of  this  rule  be  borne  by  the  defendant 
If  tlie  defendant  does  not  within  a  week  intimate  at  the 
Kale  Office  his  election  to  make  the  rule  absolute  on  those 
^crms,  it  must  be  discharged  with  costs. 

Rule  accordingly. 


The  Queen  against  The  Inhabitants  of  the    Saturday 

^  ^  February  22d, 

Borough  of  Leominsteb.  

Order  of 
^y  sUt.  4  &  6  ff.  4.  r.  76.  s.  79.,  no  pauper  shall  be  removed  under   *'^^?^\ 


^^  Older  of  remoral  until  twenty-one  dajs  after  a  notice  of  ehaiTgcability,    Service  by 

.4. 


![J^*»ipanied  by  a  copy  of  the  order  and  of  the  examination,  shall  have  •??*   , 

2^"^  «ent  "  by  post  or  otherwise,"  by  the  overseers  of  the  parish  obtaining  ?"?  r^- 

S®     Order,  to  the  overseers  of  the  parish  to  whom  the  order  is  directed  ^  ^^     h^ 

r^*^    that,  admitting  that  the  delivery  of  those  documents  in  the  ordinary  ^' ^-  *•  J^* 

™i5^  *^er  would  be  service  of  an  order  or  process  within  stat.  20  Car.  2.  ^^^'  ^»  ^«  7. 

ttr  *    -•.  6.,  the  transmission  of  them  by  post  under  sect.  79  of  stat.  4  &  5  *•  "• 
l»  ''^^  c.  76.,  where,  by  the  ordinary  course  of  post,  they  reached  on  Sunday 
^*    *^anda  of  the  overseers  of  the  parish  to  whom  the  order  waa  directed^ 
^*"     *3ot  void  by  stat  29  Car,  2.  c.  7.  s.  6. 

I    J^  PON  appeal,  at  the  Michaelmas  Quarter  Sessions 

for   the  county  of  Stafford^  in  1860,  against  an 

^*'^^^r  for  the  removal  of  Rose  Scarlett^  the  widow  of 

'"*'^«arrf  Scarlett^  and  her  three  children,  from  the  parish 

'^edgley,  in  the  said  county,  to  the  borough  of  Leo- 

**^^^</er,  in  the  county  of  Hereford,  the  Quarter  Sessions 

®^^^6rmed  the  order,  subject  to  the  opinion  of  this  Court, 

^^"^    the  following  case. 
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1862.  The  overseers  and  churchwardens  of  the  respondcmt 

The  QusEH    parish  of  Sedgky  sent  to  the  churchwardens  and  ov^r- 
Inhabitants  of  ^^^  ^^  ^^  appellant  borough  of  Leominster  the  notice 
LE0M1K8TEE.   ^f  ^jj^  pgupcr's  chargeabiHtj,  accompanied  by  a  copy  of 
the  order  of  removal  and  a  statement  of  the  grounds  of 
removal  by  the  post  (see  stat  4  &  5  ^  4.  c.  76.  <.  79.> 
These  documents  were  posted  at  Dudley^  on  Saturdajf 
the  25  th  August,  1860.     According  to  the  usual  aoA 
regular  course  of  the  post,  between  Dudley  and  Iao^ 
minster^  letters  posted  at  Dudley  on  the  Saturday  arn?e 
at  Leominster  and  are  delivered  to  the  persons  to  whom 
they  are  addressed  on  the  Sunday.     The  documents 
above  mentioned  were,  in  accordance  with  the  usoal 
course  of  the  post,  delivered  by  a  letter  carrier  employed 
by  the  post  office  to  the  parish  officer  of  Leominster  to 
whom  they  were  addressed  on  Sunday  the  26  th  AuguU. 
On  the  12th  September  the  parish  officers  applied  for 
and  on  the  15th  September  obtained  a  copy  of  the  depo- 
sitions upon  which  the  order  of  removal  was  made,  and 
notice  of  appeal  for  the  Michaelmas  sessions  and  grounds 
of  appeal  were  in  due  time  given  and  served  on  the 
respondent  parish. 

The  grounds  of  appeal  admitted   the  birth  settle — 
ment  of  the  pauper's  husband,  Edward  Scarlett^  and 
of  his  father,  to  be  in  the  appellant  borough,  as  stated, 
in  the  grounds  of  removal;  and  alleged,  amongst  othear 
matters,  that  the  service  of  the  order  of  removal  was 
not  in  accordance  with  the  provisions  of  the  statutes  in 
such  case  made  and  provided ;  and  set  up  a  derivativ^c 
settlement  of  Edward  Scarlett^  the  pauper's  husband, 
in  the  parish  of  Wellington,  in  the  county  of  Hereford^ 
in  right  of  his  grandfather. 

At  the  hearing,  objection  was  taken  by  the  appel' 
lants  that  the  service  upon  the  Sunday  of  the  notice 
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oliaigeability,  order  of  removal  and  grounds  of  re-        1862. 
oird,  under  the  circumstances  above  stated,  was  alto-     The  Queeh 
ther  void  under  stat  29  Car.  2.  c.  7.     On  behalf  of  inhabitants  of 
e    respondents  it  was  contended  that  the  delivery  of  I-wmiiaTEa. 
e  documents  by  the  servant  of  the  post  office  on  Sunday 
as  not  a  service  within  the  meaning  of  the  29  Car.  2. 

7.  <•  6. ;  the  sending  by  the  post  on  Saturday  being 
1  accordance  with  stat  4  &  5  ff.  4.  c.  76.,  and  it  ap- 
learing  that  the  documents  would  have  been  in  suffi- 
nent  time  if  delivered  on  the  following  Monday,  And^ 
moreover,  that  if  the  Court  of  Quarter  Sessions  should 
bold  the  objection  valid,  then  they  should  be  entitled  to 
ask  that  the  appeal  be  dismissed. 

The  chairman  stated  that  the  justices  then  constitut- 
ing the  Court  were  equally  divided  in  opinion  upon  the 
olyection,  and  that,  consequently,  the  hearing  of  the 
•Ppeal  upon  the  merits  must  proceed.  The  appellants 
offered  no  evidence,  and  the  witnesses  for  the  appellants 
^^^  called  upon  their  subpoena,  but  they  were  not  in 
■'tendance  and  did  not  appear,  and  thereupon  the  Court 
^^firmed  the  order  of  removal  with  costs,  and  afterwards 
P^^ted  the  present  case. 

The  question  for  the  opinion  of  the  Court  was,  whether 
^^  Service  of  the  notice  of  chargeability,  order  of  re- 
"^^al  and  grounds  of  removal  under  the  above  circum- 
^^5es  was  void. 

^^  the  Court  should  be  of  opinion  that  such  service 
^  Void,  then  the  order  of  Quarter  Sessions  was  to  be 
^^  aside,  and  an  order  made  dismissing  the  appeal  or 
I'^hing  the  order  of  removal  not  upon  the  merits,  or 
'^^h  other  order  as  this  Court  should  direct.  But  if  the 
''^^Urt  should  be  of  a  contrary  opinion,  then  the  order 
^^  Quarter  Sessions  was  to  be  confirmed. 

The  case  was  argued,  in  Michaelmas  Term,  1861, 


H.  Matthews  and  A.  Staotley  Hill,  for  the  appellant 
first  These  documents  are  within  sect  6  of  stat  29  Gb 
c.  7.f  which  enacts  that  **  no  person  upon  the  Loid*i 
shall  serve  or  execute,  or  cause  to  be  served  or  ezeci 
any  vmt,  process,  warrant,  order,  judgment,  or  de 
(except  &c.),  but  that  the  service  of  every  sudi 
process,  warrant,  order,  judgment,  or  decree  shall  be 
to  all  intents  and  purposes  whatsoever.*'  In  Be  Tk 
habitants  of  AspreU  v.  The  Justices  of  Lancashire 
notice  of  appeal  was  held  to  be  process  within  secti 
[^CocKbum  C.  J.  I  doubt  whether  a  document  is 
cess  unless  it  issues  from  a  Court  Wtghtman  J.  0 
the  documents  in  this  case  is  a  copy  of  the  order,  f 
is  within  the  terms  of  sect.  6.]  Then,  as  the  docuc 
reached  the  appellants  on  Sunday,  the  delivery  was 
Stat.  4  &  5  tV.  4.  c.  76.  s.  79.  requires  that  these  i 
ments  shall  be  sent,  "  by  post  or  otherwise,"  to  the 
seers  of  the  parish  to  whom  the  order  of  remo^ 
directed ;  the  permission  to  send  them  by  post  is  io 
of  the  parish  officers  by  whom  they  are  to  be 
[JViffhtman  J.  Suppose  the  documents  had  rem 
in  the  post  office  until  Monday.]  In  The  Queen  t. 
Inhabitants  of  Slawstone  {b),  it  was  held  that  a  not 
appeal,  sent  by  post  in  pursuance  of  stat  14  &  15 
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day  OQ  whichy  according  to  the  ordinary  course  of  post,  1862. 
it  would  have  reached  the  person  to  whom  it  was  sent.  The  Qubsh 
though  in  fact  it  was  delivered  on  a  later  day.  IBlach-  inhabitknte  of 
turn  J.  The  Queen  v.  The  Inhabitants  of  Slawstone  (a)  i^<M»"»T«B. 
does  not  decide  that  delivery  of  the  notice  on  the  later 
day  would  not  be  good  if  it  was  in  time.  Cock" 
fcfm  C.  J.  In  that  case  there  was  no  question  about 
delivery  on  Sunday.  These  documents  would  be  sure  to 
MAch  the  appellants  on  Monday  at  latest,  which  would 
be  ia  time.]  In  CohUl,  appt,  Lewis,  resp.  (i),  it  was 
Md  that  a  notice  of  objection  to  the  person  on  the  list 
<'f  voteiB  for  a  parliamentary  borough  which  was  sent  to 
Um  by  post  in  pursuance  of  stat  6  &  7  Vtct  c.  18.  s,  101 ., 
«h1  which,  in  the  ordinary  course  of^post,  was  delivered 
^  Sunday,  was  well  served ;  but  that  was  because  such 
A  notice  is  not  a  warrant,  process,  or  order  within  stat. 
^  Ctxr.  2.  c  7.  «»  6.  As  soon  as  the  documents  are 
^▼ered  by  the  postman  at  the  house  of  the  overseer 
^y  are  served.  In  Re  The  Inhabitants  of  Jsprell  v. 
2^  Justices  of  Lancashire  (c)  service  of  notice  of 
appeal  on  Sunday  was  held  bad,  though  it  was  argued 
^^  8Qch  service,  being  the  act  of  the  servants  of  the 
post  oflke,  was  no  default  of  the  overseers  sending 
the  notice.  In  that  case  service  on  the  following 
Monday  would  have  been  too  late  :  but  it  has  been 
^^^ded  that  service  of  a  writ  and  of  a  notice  of  plea  on 
^■'•^^^  ia  absolutely  void  as  a  matter  of  public  policy ; 
^^for  V.  I^Uips  (rf>  Roberts  v.  Monkhouse  {e).  [They 
<^ited  Hughes  v.  Budd  (J)  and  Be  Eggington  (y).] 

(q)  18  Q.  JB.  388.  (b)  2  C.  B.  60. 

(e)  16  Jur.  1067,  note.  (d)  3  East,  155. 

(«)  8  Eaa,  547.  (f)  8  Ihwl.  P.  C,  315. 

(y)  2  K  #  B.  717. 


aha 
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1862.        [  Wighiman  J.    In  Doe  t.  Roe  {a\  where  a  dedandon         * 
The  QuxEH    u^  ejectment  was  left  at  the  hoose  of  the  tenant  in  pos* 
Inlubbitantsof  s^^sion  OD  Saturday,  but  he  did  not  leceiTe  it  nnt3  the 
Lbomikiteb.   Sunday^  it  was  held  ihat  that  was  not  good  service.]  \x% 
McHeham  v.  Smith  (6)  the  service  of  a  rule  for  an  at- 
tachment on  Sunday  was  held  bad ;  though  service  o^ 
it  on  a  later  day  would  have  been  in  time.     \Coekhirm- 
C.  J.    That  service  could  only  have  been  effected  bj  an 
individual  specially  employed  for  the  purpose.  The  ques- 
tion in  this  case  is  whether  sect  6.  of  stat.  29  Car.  2.  c.  7. 
attaches  on  the  new  mode  of  sending  these  documents- 
provided  by  Stat.  4  &  6  fl^.  4.  c.  76,  $.  19.   BlaeUmm  J,^ 
Personal  service  of  these  documents  is  not  required.]   ^^ 
must  be  shewn  thalt  they  reached  the  overseers,  other 
wise  the  Sessions  would  not  have  jurisdiction  to  hea~"^^ 
the  appeal;    The  Queen  v.  The  Recorder  of  Shrewe^r — 
bury  (c>     [Cochbum  C.  J.     Sut  29  Car.  2.  c.  7.  8.  ^K^ 
was  intended  to  prevent  a  man  from  being  employ^<«Ji^ 
in   his  worldly  calling  on   the  Sabbath,  but  can  th^a.^ 
enactment  apply  to  a  delivery  of  letters  and  other  docaja. — 
roents  which  is  contemplated  by  the  legislature  as  caK^ 
ordinary  practice  ?     In  iZe  The  Inhabitants  of  Axjpr^^^ 
V.  The  Jtistices  of  Lancashire  {d)  it  was  necessary  tb^k^^ 
the  overseer  should  take  cognizance  of  the  notice    C3^^ 
appeal  delivered  on  Sunday,  which  also  the  legislatimjn^ 
inteuded  should  not  be ;  but  if  the  letter  is  deliveic^^ 
on  Sunday,  and  the  overseer  does  not  open  it  uimC-SJ 
the  next  day,  it  would  be  a  good  service  on  MondtM^^* 
Wightman  J.     Suppose  stat  4  &  5  ^  4.  c.  76.  «.  7 
had  not  passed,  and  a  special  messenger  had  delivered  tl^< 
documents  in  a  letter.     Cochbum  C.  J.     A  special  incr^- 

(a)  &B.^C,  764.  (b)  8  T.  R.  86. 

(r)  \E.^B,  71 1.  {d)  16  Jur,  1067,  not«. 
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•enger  disturbs  the  privacy  of  the  house.]    In  The  Queen        1862. 
T.  The  Justices  of  Middlesex  {a)  Erie  J.  held  that  service  of    The  Queen 
notice  of  appeal  against  a  bastardy  order  upon  the  mother  inhabitenu  of 
<wa  Sunday  would  not  be  good,  and  therefore  that  day    I-bominsteb. 
was  to  be  excluded  from  the  calculation  of  the  twenty- 
four  hours  within  which  notice  was  required  to  be  given 
by  Stat.  7  &  8  Vict.  c.  101 .  s.  4.    [Blackburn  J.    In  mer. 
CMitile  matters  the  person  receiving  a  letter  is  bound  by 
^e  course  of  the  post;  Adams  v.  Lindsell{b\  Dunlop  v. 
^^ffins  (c).     The  fact  of  putting  the  documents  into 
the  poet  office  may  be  sufficient,  without  more,  for  the 
purpose  of  computing  the  time,  but  it  is  another  step  to 
*^7   that  the  delivery  of  the  post  is  a  service  within 
«at.  29  Car.  2.  c.  7.  s.  6.] 

Secondly,  the  Court  of  Quarter  Sessions  were  equally 
aiTided,  and  there  was  no  decision  on  the  merits.  The 
^•86  ought  to  have  been  adjourned,  as  was  done  in  TTie 
Kin^  v.  The  Justices  of  Monmouthshire  (d).  According 
^  TTie  Queen  v.  The  Recirrder  of  Shrewsbury  (e)  if  the 
^^jection  was  good  the  appeal  should  have  been  dismissed. 
lCt>cUmm  C.J.  The  Court  of  Quarter  Sessions  agreed 
^^t  the  hearing  of  the  appeal  upon  the  merits  should 
P'^Kieed,  and  reserved  the  question  of  law  for  the  opinion 
®f  this  Court.  Blackburn  J.  What  was  done  at  the 
^^^^Bions  was  no  more  than  what  is  done  in  this  Court 
^*^^n  the  Court  is  equally  divided  and  the  junior  Judge 
^ttdniws. 

^.  E.  Dams,  for  the  respondent — Assuming  that  an 
^*^cr  of  removal  is  process  within  stat  29  Car.  2.  c.  7. 

(a)  17  L.  J.  M,  C,  111 ;  12  Jur.  434. 

(6)  \B.^A.  681.  {€)  1  H,  L,  Ca.  381. 

(J)  8  R  #  a  137.  W  \E.iB,  711. 


V. 

bit 
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1862.  inents  is  to  subsdtule  for  service  something  which  a 
The  QoBxir  tainly  was  not  "  service,"  within  the  meaning  of  ti 
Inhabhants  of  ^"">  ^  ^^^^^d  in  the  29  Car.  2.  c.  7.  s.  6.  It  appears 
us  that  it  would  be  to  put  a  forced  construction  on  ' 
latter  statute  to  bring  within  its  operation  someth 
which  at  the  time  of  its  enactment  would  not  have  b 
within  its  terms,  and  which,  properly  speaking,  is  i 
even  by  implication,  brought  within  them  now.  ' 
statutes  to  which  we  have  referred  do  not  say  that 
sending  by  the  post  shall  be  service :  they  permit  tn 
mission  by  the  post  in  lieu  of  service. 

Nor  is  it  clear  that  the  evil  or  inconvenience  cont 
plated  by  the  29  Car.  2.  c  7.  s.  6.,  exists  in  such  a  c 
There  is  no  desecration  of  the  Sabbath  by  the  emp 
ment  of  an  agent  for  the  special  purpose  of  sen 
process ;  no  disturbance  of  the  privacy  of  the  party  t( 
served ;  or  (necessarily)  any  distraction  of  his  mind  fi 
matters  of  higher  consideration.  If  the  letter  be  delive 
at  all  on  Sunday  (which  must  depend  on  the  po 
regulations  of  the  district  or  parish),  it  will  be  delivei 
by  the  letter  carrier  in  the  course  of  his  ordinary  roooi 
It  is  optional  with  the  overseer  whether  he  will  open  t 
letter  or  reserve  its  perusal  to  the  following  day.  And 
the  legislature,  in  passing  the  modem  enactments  for  t 
transmission  of  these  notices  by  post,  was  of  coarse  pi 
fectly  familiar  with  the  existing  practice  of  the  pi 
office  in  respect  of  the  delivery  of  letters  on  Sunday^  ^ 
cannot  but  think  that,  if  it  had  been  intended  to  ma 
such  notices  void  if  they  happened  to  reach  the  offia 
of  the  opponent  parish  on  a  Sunday^  some  provision 
that  effect  would  have  been  added. 

We  are  also  forcibly  struck  by  the  inconvenience  wbii 
might   arise  from  holding  the  objection   to  be  ftti 


XXV.   VICTORIA.  401 

Noti<^e8of  this  sort  have  often  to  be  sent  between  distant         1862. 


parisliesy  where  the  course  of  the  posts  upon  which  the     the  Quesh 
preciee  hour  of  delivery  may  depend  may  be  wholly  inhabilknts  of 
link  rft own  to  the  parish  officer  transmitting  the  document    L«o***»*»««« 
The    existence  or  the  non-existence  of  a  cross-post  may 
mak^  a  letter,  which  was  calculated  to  reach  its  desti- 
nation on  a  Saturday  or  Monday^  arrive  a  day  later  or 
floors ^r.    An  alteration  in  the  arrangements  of  the  Post 
officr^^  or  even  an  accidental  and  unforeseen  delay,  may 
ha?^     the  same  eflFect.     And   as   these   objections   are 
gen^xally   taken,   not    to   uphold    the  sanctity   of   the 
Sabbath,  but  to  defeat  justice,  such  might  be  the  effect 
evei:^  where  there  may  have  been  a  total  absence  of  all 
inteviition  to  violate  the  Act  of  Charles  the  Second. 

I^  appears  to  us  therefore  that  the  right  course  is  to 
trei^^  the  case  as  not  falling  within  the  provisions  of  the 
latt^v  statute ;  while,  at  the  same  time,  conformably  to 
the  decision  in  Re  The  Inhabitants  of  AspreU  v.  Tlie 
Jum^ices  of  Lancashire  (a),  we  should  treat  the  notice, 
whevi  received  on  the  Sunday^  as  operating  only  (so  far 
as  time  b  concerned)  from  the  ensuing  day. 

Order  confirmed. 
(a)  16  Jur,  1067,  note. 
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Saturday, 
February  22d. 

Pleading. 
Beplicatum, 
Departure, 
Demurrer, 


Brine  against  The  Gbeat  Wbstebn  Railway 
Company. 

Dedftrmtion  stated  that  the  defendants  WRrngfnDyTaised  an  emhankmea. 
near  the  plaintiff's  hoose,  and  wrongfallj  contimMd  the  aame,  by 


whereof  large  quantities  of  water  flowed  af^unst  and  into  the  house:  witftm 
an  arerment  of  I 


f  special  damage.  Plea,  that  the  embankment  was  raited  i 
continued  bj  the  defendants  under  certain  Acts  of  Puiiament.  F 
cation :  that,  although  the  embankment  was  raised  and  ecmtumed  i 
the  Acts  of  Parliament,  the  flowing  of  the  water  against  and  into  tiie  pbiz^^ 
tiff's  house  was  occasioned  bj  the  wrongftd  oonstmction  and  nef^igent  aik.^ 
imj>roper  raising  of  the  embankment^  and  the  want  of  proper  and  Stt^- 
ficient  drains  to  the  same,  and  the  continuing  the  embankment  so  wioa^. . 
taHlj  constructed  and  insufficientlj  drained.    On  demurrer,  held: 

1.  That  a  departure  in  pleading  was  ground  of  general  demnirer. 

2.  That  the  replication  was  not  a  departnre  flrtmi  the  dedantion ;  li^ 
Crompton  and  BlaclAum  JJ.,  Cockbum  C.  J.  not  asnfmting 


n^HE  declaration  stated  tbat  the  plaintiff  was  lawfiiDr 
possessed  of  a  messnage  and  premises  situate  afc 
Adber^  in  the  parish  of  Trent,  in  the  county  of  Somend, 
in  which  messuage  and  premises  the  plaintiff  and  Ma^ 
family  resided  and  dwelt    Nevertheless  the  defisndani^ 
'^wrongfdlly  raised  and  made  and  formed,  and  caoaeA- 
and  procured  to  be  raised,  made  and  formed,  a  oertiii»- 
embankment  of  earth  near  the  plaintiff's  said  honae  t^ 
aforesaid^   and  wrongfully  continued    the   same  fffsm^ 
thence  hitherto ;  by  reason  whereof,  firom  thence  con— ^ 
tinually  to  the  commencement  of  this  suit,  divers  larg^^ 
quantities  of  water  have  run  and  flowed  down  to,  vpoo^^ 
against  and  into  the  said  messuage  and  premises  of  th^^ 
plaintiff,  whereby  the  walls,  roo&,  ceilings,  papenng^^^ 
floors,  stairs,  doors  and  other  parts  thereof  and  HheKO^^ 
being  have  been  greatly  weakened,  injured,  wetted  i 
damaged;  and  by  reason  of  the  premises  the  said  me 
and  premises  of  the  plaintiff  became,  and  were,  and  hr^ 
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en^  and  are  damp^  inoommodious  and  less  fit  for 
})itation ;  and  also  hy  reason  of  tlie  premises  the 
intiff  and  his  £Eimily  have  been^  during  all  the  time 
^reaaid^  rendered  sick  and  ill,  and  the  plaintiff  has 
sn  obliged  to  call  in  and  employ  divers  medical  men 
and  about  curing  the  sickness  and  illness  so  occ&- 
•aedas  aforesaid,  and  to  expend  and  lay  out  large  sums 
money  in  paying  the  same,  and  in  and  about  remov- 
S  and  caused  to  be  removed  the  said  water  so  flowing 
ton  and  into  his  said  messuage  as  aforesaid*'' 
Second  plea. — That  the  said  embankment  was  raised, 
ide  and  formed,  and  continued  by  the  defendants, 
idor  and  by  yirtue  of  the  powers  of  certain  Acts  of 
riiament  granted  in  that  behalf,  to  wit,  ''  The  miu, 
menet  and  Weymouth  Railway  Act,  1845,"  "The 
«t  Western  Railway  Act,  1851,''  and  "  The  Great 
eatern  Railway  {Berks,  Hants  and  fHlts,  Somerset  and 
^mauth)  Act,  1854." 

Replication  to  the  second  plea. — That  although  true  it 
that  the  said  embankment  was  raised,  made  and 
med,  and  continued  by  the  defendants,  imder  and  by 
hie  of  certain  Acts  of  Parliament  referred  to  in  the 
d  second  plea,  yet  the  plaintiff  says  that  this  is  no 
^  to  his  claim  in  this  action,  because  he  says  that  the 
ttiing  and  flowing  of  the  water  upon,  against  and  into 
'  plaintiff's  messuage,  as  in  the  declaration  mentioned, 
a  and  is  occasioned  by  the  wrongful  construction  and 
^igent  and  improper  raising,  making  and  forming  of  the 
d  embankment,  and  the  want  of  proper  and  sufficient 
liiis  to  the  same,  and  the  continuing  the  said  embank- 
^t  80  wrongfully  constructed  and  insufficiently  drained 
1^  ihence  hitherto,  whereby  and  by  reason  whereof, 
^  the  nosing,  making  and  forming  the  said  embank- 
2  D  2 
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Great 
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Company. 


ment^  and  after  the  making  and  completing  tlie  nflwiy 
of  which  the  said  enbankment  formed  a  part,  the  said- 
running  and  flowing  of  the  water  upon^  against  an^ 
into  the  plaintiff^s  said  messuage  took  place,  and  na"^ 
otherwise. 

Demurrer  and  joinder  therein* 

The  demurrer  was  argued  in  this  Term,  Januarm 
24th,  by 


Montague  Smith  (with  him  Gadsden),  for  the  defendantia 
— The  replication  is  a  departure  from  the  declaration:  m^ 
a  new  assignment.   The  declaration  complains  of  damage 
to  the  plaintiff's  dwelling  house  by  the  wrongfiil  erection 
and  continuance  of  an  embankment :  the  replications 
admitting  that  the  erection  and  continuance  of  the  ec^ 
bankment  were  authorized  by  the  statutes  referred  to   £: 
the  plea,  introduces  a  new  cause  of  action,  viz.,  n^H 
gence  in  the  mode  of  erecting  the  embankment  and  Li 
not  providing  proper  and  sufficient  drains.     The  plea  £j 
an  answer  to  the  declaration,  but  would  not  be  a  goo^ 
rejoinder  to  the  replication ;  and  that  is  a  test  whetbcEX 
the  replication  is   a  departure  from  the  dedaratiots^ 
[He  referred  to  1   Chiit.  on  Plead.  674,  7th  ed.,  by 
Greening,  and  the  cases  cited  in  note  (1)  to  Bidmt^ 
V.  Hodges  (a).]      \^Cockbum  C.  J.     Suppose  the  statutes 
had  not  been  pleaded,  and  the  case  had  gone  down 
to  trial  on  the  plea  of  not  guilty,  it  would  not  haie 
been  necessary  for  the  plaintiff  to  prove  n^ligenc^ 
This  is  like  the  case  of  an  action  against  a  penoa 
for  doing  something  on  his  own  land;  a  replicatioa 
admitting  that  the  defendant  had  a  right  to  do  tk 
act,  but  that  it  was  done  negligently,  would  be  a  d^ 

(a)  2  Wins,  Sound.  84  afith  ecL 
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pwtiire.]     The  replication  puts  forward  as  a  distinct 

cause  of  action^  not  an  excess  of  authority,  but  negligence 

in  erecting  the  embankment;  and  therefore  it  does  not 

•npport  and  fortify  the  declaration^  but  states  a  new 

cauae  of  action.     A  departure  in   pleading  is  ground 

of  general  demurrer.     ICrampton  J.     Some  doubt  has 

been  thrown  upon  that,  but  we  so  held  in  Bartlett  v. 

^eUs  (a).     Cochhum  C.  J.     I  think  departure  is  not 

matter  of  form,  but  of  substance.] 
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•^  B.  Karslake  (with  him  Prideatix),  for  the  plaintiff. 
■  First,  departure  is  not  ground  of  general  demurrer. 
iCrompton  J.  It  would  be  inconvenient  if  it  was  not, 
*^®cau8e  the  only  mode  of  taking  advantage  of  a  depar- 
^'^  is  by  demurrer,  and  special  demurrers  are  abolished.] 
^e  defendants  might  have  gone  before  a  Judge  at  cham- 
'^^'^  and  had  the  replication  reformed.  ICockbum  C.  J. 
*^^  would  not  be  a  convenient  or  satisfactory  mode  of 
^*^^p08ing  of  the  matter.  One  of  the  grounds  of  our 
^^^cision  in  Bartlett  v.  Welh  (a)  was  that  the  replication 
^^  a  departure.] 

Secondly,  the  replication  is  not  a  departure.     It  is 
^^nsistent  with  the  declaration  and  states  the  same 
^^ose  of  action.     The  declaration  states  that  the  de- 
fendants '^ wrongfuUy^'  erected  the  embankment;  and 
^hat  word  may  be  taken  to  include  negligence.     The 
^lea  founded  on  the  statutes  is  prim&  facie  an  answer  to 
the  declaration;   and  the  replication  answers  the  plea 
by  shewing  that,  though  the  erection  of  the  embankment 
was  rightful  under  the  statutes,  it  was  wrongful  by  reason 
ofn^ligence.     [Crompton  J.     The  word  "  wrongful'^  in 
this  declaration  may  be  construed  to  mean  without  any 
{a)  1  B.  i'  S.  836. 
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authority  under  law  or  statute.    The  defendants  set  up 
certain  things  as  a  lawful  excuse;  then  the  plaintiff  may 
shew  that  the  excuse  is  not  sufficient.     CockbumCT^ 
The  plaintiff^  who  knows  what  his  cause  of  action  is,  shool^ 
state  it  as  early  as  possible.    Why,  by  his  omisnon  t^= 
allege  negligence  in  his  declaration^  should  the  defendants 
be  put  to  plead  their  Acts  of  Parliament  ?]  The  plainiifB 
in  framing  his  declaration^  does  not  know  what  defence 
will  be  set  up^  and  he  is  not  bound  to  look  through  tiie  dam 
fendants*  Acts  of  Parliament  to  see  whether  they  haye 
justification  under  them.   {^Crtnnptan  J.    The  dedaratioHi 
in  Tinier  v.  The  Sheffield  and  Botherham  Railway  Com^ 
pany  (a)  did  not  allege  that  the  houses  injured  by  t^ 
works  of  the  railway  Company  were  so  injured  without  H^ 
consent  of  the  owners^  and  were  not  specified  in  the  sdieu 
dule  annexed  to  the  Company's  Act ;  those  aU^tions 
were  introduced  in  the  replication  to  a  plea  justifyiof 
under  the  Company*s  Act.  The  advantage  of  this  mode  of 
pleading  is,  that  the  authority  under  which  the  defend- 
ants did  the  act  complained  of  is  shewn.]     The  cause  of 
action  is  contained  in  the  per  quod^  as  in  Lawrence  y.  Tk 
Great  Northern  Railway  Company  {b);  so  that  the  means 
by  which  the  damage  was  caused  need  not  be  stated.  The 
forms  of  pleadings  given  in  schedule  B.  to  The  Commoft 
Law  Procedure  Act,  1852,  15  &  16   VtcL  c.  7&,  ex- 
clude all  common  words  of  mere  form,  such  as  ^'tiet 
armis,^'  "  wrongfully,''  fee.     In  an  action  for  divertiDg 
the  flow  of  a  stream  from  the  defendant's  mill,  Na  3ft 
the  declaration  simply  states  "  That  the  defendant^  bjr 
cutting  the  bank  of  the  said  stream,  diverted  the  water 
thereof  from  the  said  milL"    This  declaration  would  have 
been  good  without  the  word  '*  wrongfully." 

(</)  10  M.  f  W.  425.  (6)  16  Q.  B.  64a 
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Montague  Smith,  in  reply. — Although  the  forma  given 
I  The  Common  Law  Procedure  Act,  1852, 15  &  16  Vict. 

76.^  have  left  the  declaration  at  large,  still,  where  neg- 
gence  is  the  gist  of  the  action,  the  declaration  should 
lege  it.  [CromptoH  J.  The  plaintiff  should  state  in 
B  d^plaration,  as  shortly  as  he  can,  the  legal  result  of 
ie  &cts  which  constitute  his  cause  of  action.]  The 
aintiff  must  recover  on  the  statement  of  the  cause  of 
ition  in  his  declaration.  Only  one-tenth  of  the  damage 
ay  have  arisen  from  the  negligence,  and  the  plaintiff  may 
xve  already  received  compensation  for  that  occasioned  by 
lecting  the  embankment.  If  the  declaration  had  charged 
Bgligence,  the  defendants  would  have  pleaded,  as  to  erect 
tg  the  embankment,  the  authority  imder  their  statutes, 
ud  as  to  the  negligence,  not  guilty ;  or  they  would  only 
ave  pleaded  a  plea  to  the  negligence.  This  declaration 
rould  have  been  supported  without  proof  of  n^ligence ; 
rli»€a8  the  replication  puts  forward  n^ligence  as  the 
eal  cause  of  action,  and  is  therefore  a  departure :  Palmer 
.  Stone  (a),  cited  in  note  (1)  to  Richards  v.  Hodges, 
;  /Fms.  Saund.  84  c,  6th  ed.  \J.  B.  Karslake.— 
Palmer  v.  Stone  is  commented  upon  by  Manning  Serjt. 
n  note  (a)  to  Evans  v.  Elliott  (b),']  [Crompton  J.  The 
replication  in  that  case  set  up  entirely  new  matter.] 
[t  must  be  assumed  that  the  Acts  of  Parliament 
imder  which  the  defendants  justify  were  known  to  the 
rinintifff 
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Feb.  22.    Cbompton  J.  (sitting  alone)  read  the  fol- 
lowing judgments. 


(a)  2  WUs.  96. 


(b)  ^N.fM.  606. 608. 
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Mellor  J.  The  declaration  in  this  case  alleged  that  tbe 
defendants,  whilst  the  plaintiff  was  possessed  of  and  ren- 
ding inacertain  dwellinghonse,  wrongfully  raised  and  con- 
tinued a  certain  embankment  of  earth  near  the  plaintiff's 
said  house,  by  reason  whereof  large  quantities  of  water 
have  run  and  flowed  down  to  and  upon  and  against  the 
said  dwelling  house  of  the  plaintiff,  rendering  it  damp 
and  incommodious,  and  less  fit  for  habitation,  &c.    To 
this  declaration  the  defendants,  for  a  second  plea,  pleaded 
that  they  raised  and  continued  the  said  embankment 
under  the  powers   and  provisions  of   three    Acts  oi^ 
Parliament  granted  in  that  behalf.     To  this  plea  th^ 
plaintiff  replied  that,   although  true  it  was  that  th^ 
said  embankment  was  raised,  made  and  oontinned  by^ 
virtue  of  the  powers  and  provisions  of  the  said  Acts  c^f 
Parliament,  yet  he  said  that  the  plea  was  no  bar  to  hu 
claim  because  he  said  that  the  running  and  flowing  of 
the  water  to  and  against  his  said  dwelling  house,  in  the 
declaration  mentioned,  was  occasioned  by  the  wrongful 
construction,  and  negligent  and  improper  raising  and 
making  of  the  said  embankment,  and  the  want  of  prop^ 
and  sufficient  drains  to  the  same.    To  this  replication  the 
defendant  demurred,  alleging  it  to  be  a  departure  frooi. 
the  declaration. 

Upon  the  argument  it  was  contended,  by  the  plaintifcr^ 
that  a  departure  in  pleading  was  not  ground  of  gene  — 
ral  demurrer :  but  we  thought  this  point  not  open  for  th^S 
plaintiff  in  this  Court  after  our  recent  decision  in  th^S 
case  of  Bartlett  v.  fFells,  1  B.Sf  S.  836 ;  see  also  note(l  13 
to  Richards  v.  Ilodges,  2  Wms.  Sound.  84:  f,  6th  ed. 

The  real  question  on  the  argument  was,  whether  iL^ 
replication  was  a  departure  from  the  declaration.  On  con-— 
sidering  what  is  the  gravamen  of  the  charge  alleged  trs 
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ieclaration^  I  am  of  opinion  that  the  replication  is 
epartore.  The  substance  of  the  complaint  in  the 
iration  is  the  wrongfully  raisings  making  and  con- 
ing an  embankment  near  the  plaintiff's  dwelling 
«,  and  by  means  thereof  vorongfully  causing  water  to 
miflovD  to  and  against  such  dwelling  house,  whereby 
as  rendered  damp  and  incommodious^  &c.  The 
excuses  the  making  and  raising  of  the  embankment 
r  the  provisions  of  three  Acts  of  Parliament^  to  which 
daintiff  in  substance  replies^  that  his  complaint 
at  the  defendants  is^  not  for  the  lawful  exercise  of 
owers  conferred  upon  them^  but  for  the  causing  the 
*  to  run  and  flow  against  his  dwelling  house  by  the 
gful  construction  of  the  embankment^  and  by  the 
gent  and  improper  raising  and  making  it  without 
T  drains.  It  appears  to  me  that  the  substance  of 
omplaint,  both  in  the  declaration  and  replication^  is 
iiongful  causing  of  the  water  to  run  and  flow  against 
welling  house  of  the  plaintiff^  and  although  it  may 
lubtful  whether  the  replication  is  to  be  considered 
informal  traverse  of  the  plea,  or  in  the  nature  of  a 
issignment,  it  appears  to  me  not  to  be  obnoxious  to 
ery  wholesome  rule  against  departure  in  pleading. 
Co.  Litt  304  a,  as  cited  in  note  (1)  to  Richards  v. 
es,  2  Wms.  Saund.  84  a.  h,  6th  ed.,  ^^  a  departure 
sading  is  said  to  be,  when  a  man  quits,  or  departs 
the  ground  which  he  has  first  relied  upon,  and  has 
ise  to  another  '^ ;  and  the  rule  is  stated  by  Tindal 
in  Prince  v.  Brunatte  {a)  in  the  following  terms : 
loubtedly,  where  a  replication  does  not  consist  with 
tify  the  declaration,  it  is  a  departure  in  pleading ; 
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(a)  1  Bing,  2V;  C.  435.  438;  1  Scott,  342.  345. 
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for  a  plaintiff  is  not  entitled  to  declare  in  respect  of  <ni0 
righty  and  then  to  set  np  another  in  his  replication.  Th^ 
only  question  here,  is,  whether  this  replication  does  no^ 
set  up  a  title  inconsistent  with  that  disdoeed  in  th^e 
declaration.^'    Another  test  of  a  departure  in  pleading 
is  stated  by  Tindal  a  J.  in  Smith  v.  AtcoAf  (a)  as  foL.- 
lows  ''  That  which  is  a  departure  in  pleading  is  avariaiMMi 
in  evidence;   and  if  the  evidence  in  support  of  Hk^n 
replication  would  sustain  the  allegation  in  the  declaratioK^ 
there  is  no  departiure."  Applying  that  tent  to  the  preset; 
case,  it  appears  to  me  that  the  evidence  neoesssiy  to 
prove  the  matter  alleged  in  the  replication  is  not  incon. 
sistentwith,  but  would  clearly  support,  theall^ationsio 
the  declaration. 

Tried  therefore  by  the  test  of  variance  in  evidence^ « 
suggested  in  Smith  v.  NieoUs,  I  think  that  the  objectioB 
fails,  and  that  the  plaintiff  is  entitled  to  recover  on  tlui 
demurrer.  The  case  of  Palmer  v.  Stime  {b\  cited  bjr  Mr. 
Smith,  is  clearly  distinguishable,  inasmuch  as  the  plea 
was,  that  the  defendant  impounded  the  mare  damage 
feasant,  which  is  a  private  trespass,  whereas  the  rejoinder, 
that  the  mare  was  mangy,  set  up  that  which  is  a  common 
nuisance. 

I  am  therefore  of  opinion  that  the  plaintiff  is  entitled 
to  judgment. 

Cbompton  J.  I  concur  with  my  brother  MtOfff  in 
thinking  that  the  replication  in  this  case  is  no  dqurtoie 
from  the  declaration.  The  declaration  is  fbrwTQDgfnUf) 
that  is,  without  lawful  excuse,  causing  the  water  to  flov 


(a)  5  Bhig.  N.  C.  208.  218;  7  Scott,  147.  161 
(A)  2  WiU.  96. 
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tm  the  plaintiff  ^8  land  and  agaiut  his  house  by  means  of 
m>  embankment^  and  so  injuring  his  pi^mises^  and  the 
tl^sa  is  a  justification  for  so  causing  the  water  to  flow  and 
^J  ure  the  premises  under  the  authority  conferred  on  the 
^tfendants  by  three  Acts  of  Parliament.  The  replica- 
^•c^n  KB  very  inartificiaUy  drawn^  but  it  appears  to  me  in 
^Iwtanoe  to  avoid  the  plea^  either  by  way  of  informal 
^^!nial  that  the  acts  complained  of  were  justified  by  the 
'^^•Ahority  of  the  statutesi  or  by  way  of  shewing  how 
■^«y  were  not  justified. 

The  replication  commences  by  a  statement  that  it  is 
^me  that  the  embankment  was  raised  under  the  powers 
>f  the  Acts^  and  then  goes  on  to  shew  that  it  was  negli- 
Sently  and  improperly  constructed^  so  as  to  shew  that 
it  was  not  justified  by  the  powers  of  the  Acts.  This 
leezns  repugnant  and  inartificial^  but^  taken  according 
to  its  real  meaning,  seems  to  me  to  amount  to  sayings — 
tlioiigfa  you  had  the  authority  of  the  Acts  of  Parliament^ 
md  were  raising  your  embankment  under  their  autho- 
nty,  yet  you  did  not  so  construct  your  embankment 
KB  to  make  it «  work  done  under  the  authority  of  the 
itatutes. 

The  distinction  is  now  clearly  established  between 
damage  firom  works  authorized  by  statute^  where  the 
party  generaDy  is  to  have  compensation  and  the  autho- 
rity ia  a  bar  to  an  action^  and  damage  by  reason  of  the 
works  being  negligently  done^  as  to  which  the  owner's 
Temedy  by  way  of  action  remains :  and  it  seems  to  me 
diat  the  effect  of  the  plea  and  replication^  fairly  con- 
sidered as  on  general  demurrer,  is,  that  the  plea  says, 
what  yon  complain  of  arises  from  works  justified  under 
statutes,  and  for  which  your  remedy,  if  any,  is  for  com- 
pensation ;  and  that  the  replication  inartificiaUy  answers 
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this  by  saying  the  works  cansing  the  iDJury  were  not 
authorized  by  the  Acts  of  Parliament^  but  were  neglv 
gent  and  improper  works^  for  which  you  are  answerable 
in  damages. 

Whether  the  replication  is  a  mere  informal  denial,  oT 
whether  it  explains  why  the  plea  is  not  a  bar^  or  is  lA 
the  nature  of  a  replication  of  excess,  it  is  not  necessajry 
to  inquire. 

The  plea,  pleaded  in  a  compendious  and  general  fomoi, 
that  the  works  were  done  under  the  authority  of  ihe 
statutes  must^  I  think^  be  construed  as  if  it  contained 
all  the  necessary  averments  of  a  special  plea  expanded 
on  the  record^  and  would^   I   think^  be  bad  if  not 
construed  to  contain  expressly  or  impliedly  an  aver- 
ment that  the  works  were  such  as  were  authorised  by 
the  Act.    And  to  this  averment  the  replication  seems  to 
me  to  contain  a  direct  answer.     It  might  depend  on  tke 
mode  in  which  the  special  plea,  if  expanded  on  the 
record,  were  framed,  whether  the  formal  mode  of  answor- 
ing  the  plea  would  be  by  a  denial  of  the  averment  of  tbe 
acts  complained  of  being  justified  by  the  statutory 
authority,  or  whether  a  new  assignment  or  replication  of 
excess  might  be  rendered  necessary  by  reason  of  the 
plea  containing  an  averment  of  quae  est  eadem,  or  of  tbe 
acts  being  done  under  the  statutory  authority  tciiluntt 
any  unnecessary  damage.    But  these  questions  no  longer 
arise  in  the  general  mode  of  pleading  adopted  in  this 
case,  which  seems  sufficient,  as  special  demurrers  are  no 
longer  allowed.     It  is  sufficient  if  the  replication  con- 
tains, as  I  think  it  does,  either  a  denial  that  the  Acti 
complained  of  were  authorized  by  the  statutes,  or  an 
explanation  how  they  were  not  so  authorized. 

Suppose  that  this  case  had  arisen  before  the  new  rules 
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of  pleading,  when  the  whole  matter  of  defence  would 
hare  arisen  under  the  general  issue  of  Not  guilty.  The 
plaintiff  would  have  proved  the  injury  to  his  premises 
hy  the  water  being  thrown  upon  them  by  means  of  the 
embankment.  The  defendants  would  have  shewn  their 
anthoiity  under  the  Acts  of  Parliament,  and  the  plain- 
tiff's answer  would  have  been  that  the  construction  of 
the  ^orks  was  such  as  was  not  authorized  by  the 
■tatiites.  The  evidence  which  would  prove  the  replica- 
tioa  ^onld  therefore  support  the  declaration,  according 
to  tixe  test  proposed  by  Lord  Chief  Justice  Tindal,  cited 
by  Hoy  brother  MeUar;  and  it  should  be  observed  that 
the  facts  in  the  replication  do  not  the  less  prove  the 
declaration  because  the  replication  contains  something 
"^^^e  in  answer  to  the  plea  than  would  be  necessary  to 
P^ve  the  declaration,  so  long  as  the  new  matter  is  not 
^^xmsistent  with  that  in  the  declaration.  The  case  in 
P^^dple  does  not  differ  from  the  ordinary  case  of  a 
plaintiff  replying,  to  a  plea  setting  up  a  licence  or  autho- 
^ty  in  law,  or  in  fact,  or  under  a  deed,  that  the  acts 
^ere  not  such  as  were  covered  by  the  licence,  or  were 
^cta  done  in  excess  of  it  (a).  The  plaintiff  was  not 
trailed  upon  to  anticipate  the  defence  by  shewing  that 
the  works  were  not  justified  by  reason  of  an  Act  of  Par- 
liament which  might  never  be  set  up.  Such  mode  of 
pleading  would  probably  be  improper,  and  the  matter 
allied  would  probably  have  no  effect  on  the  subsequent 
pleadings,  and  be  treated  as  merely  idle ;  as  in  the  case 
when  a  plaintiff  alleges  in  his  declaration  that  a  defend- 
ant, from  whom  he  expects  a  plea  of  infancy,  was  of  full 
age  when  he  executed  the  instrument  declared  en.   Such 

(a)  See  BracegirdU  v.  Peacock,  8  Q.  B,  174. 185,  186. 
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3.?^  CASES 

ARGUED  AND  DETERMINED 

nr 

THE  QUEEN'S  BENCH, 

EASTEE   TEEM, 

XXV.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  thiis 
Term  were : 

CocKBURN  C.  J.      I      Blackburn  J. 
Cromfton  J.  Mellor  J. 


Thursday,  £x  parte  Wallis. 

Apnlllth, 

Articled  clerk  ^-  ^'^  articled  for  five  years  to  his  fiftther,  who  was  an  "^^^w^l 
Assinnment  of  -^^^  P*^  ^^  ^^®  **"*®  ®^  service  had  elapsed  the  &ther  died,  tod  tPr 
artvcUs  articles  were  shortly  afterwards  assigned  to  C,  who  was^lflo  an  Vimt^ 

Interval  of         ^°  ^^  interval  between  the  death  of  the  father  and  the  assignment  *^ 
thne  ^^®  articles  W.  attended  regularly  at  the  office,  and  was  employsd  in  t^^ 

business  there.    The  Court  refused  to  allow  that  interval  to  be  leekoB^^ 

as  part  of  the  five  years. 

A   PERSON  of  the  name  of  WaUu  was,  on  the  21t1» 
November,  1857,  articled  for  five  years  to  his  fiithc^* 
who  was  an  attorney,  and  served  from  thence  until  tb^ 
23d  January,  1858,  when  the  father  died.     On  the  20tt 
February  the  business  was  transferred  to  C,  who  was  ab^ 
an  attorney,  and  the  articles  of  clerkship  were  assigned  to 
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by  the  widow.     In  the  interval  the  clerk  attended  ISQ2. 

ilarly  at  the  office^  and  was  employed  in  the  business  '^Tp^rte 

•e  in  the  same  manner  as  he  had  been  previous  to  the  Wallis, 
:h  of  his  father. 

^hUbrick  moved  that  the  time  which  had  elapsed  be- 
en the  death  of  the  father  and  the  assignment  of  the 
des  of  clerkship  might  be  reckoned  as  part  of  the  five 
rs  during  which  the  clerk  was  bound  to  serve. — The 
7  Fict  c.  73.  s,  12.  enacts^  "  Every  person  who  now  is 
ereafter  shall  be  bound  by  contract  in  writing  to  serve 
lerk  to  any  attorney  or  solicitor  shall^  during  the  whole 
s  and  term  of  service  to  be  specified  in  such  contract^ 
tinue  and  be  actually  employed  by  such  attorney  or 
2itor  in  the  proper  business,  practice,  or  employment 
XI  attorney  or  solicitor,  save  only  and  except  in  the 
JS  hereinbefore  mentioned'^ :  and  by  section  13,  "  If 
attorney  or  solicitor  to  or  with  whom*  any  such 
(on  shall  be  so  bound,  shall  happen  to  die  before  the 
ixation  of  the  term  for  which  such  person  shall  be  so 
od,  or  shall  discontinue  or  leave  off  practice  as  an 
►imey  or  solicitor,  or  if  such  contract  shall  by  mutual 
^nt  of  the  parties  be  cancelled,  or  in  case  such  clerk 

I  be  legally  discharged  before  the  expiration  of  such 
^  by  any  rule  or  order  of  the  Court  wherein  such 
imey  or  solicitor  shall  have  been  admitted,  such  clerk 
J  and  may  in  any  of  the  said  cases  be  bound  by 
fcher  contract  or  other  contracts  in  writing  to  serve  as 

II  to  any  other  practising  attorney  or  solicitor,  or 
»meys  or  solicitors,  during  the  residue  of  the  said 
n,  and  service  under  such  second  or  other  contract  in 
Qner  hereinbefore  mentioned  shall  be  deemed  and 
OL.  II.  2  E       '  B.  &  s. 
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1862.       taken  to  be  good  and  effectual,  provided  that  an  affidavit 


£x  paru)  be  duly  made  and  filed  of  the  execution  of  sucli  second  or 
other  contract  or  contracts  witliin  the  time  and  in  tlie 
manner  hereinbefore  directed,  and  subject  to  the  like  re* 
gulations  with  respect  to  the  original  contract  and  afBdarifc 
of  the  execution  thereof."  [  Crompttm  J.  Have  yon  any 
authority  for  this  ?  We  shall  be  glad  to  assist  you  if  w^ 
can.]  In  Ex  parte  Brutton  (a)  where  a  party  had,  by  art  — 
cles  dated  2^ih  January ,  1849,  entered  into  the  service  o*^ 
F,  as  clerk  for  five  years,  and  served  under  them  unti  1. 
June,  1851,  when  it  was  agreed  that  he  should  be  assignee! 
for  the  residue  of  his  time  to  his  father,  who  was  akoaja. 
attorney ;  and  he  accordingly  served  with  his  father,  ofr 
his  father's  Tjindon  agent,  until  the  expiration  of  thcfiric 
years  on  the  25th  January y  1854;  but  the  assignment  to 
the  father  was  not  in  fact  executed  until  January,  185^^ 
and  it  was  suggested  that  the  reason  for  the  delay  wa^ 
that  there  had  been  some  difference  between  the  &tiie^ 
and  F.  respecting  the  amount  of  ^the  premium  to  be  r^^ 
paid ;  Coleridge  J.,  sitting  in  the  Bail  Court,  held  th*^ 
the  service  with  the  father  in  the  interval  between  tht^ 
agreement  to  assign  and  the  execution  of  the  assignmecSL^ 
might  be  considered  as  service  with  the  original  mastes*- 

CRo^rPTON  J.  That  case  is  not  in  point,  and  indeed  i» 
rather  against  you.  In  Ex  parte  Brutton  there  was  a  per- 
son in  existence  during  the  interval  under  whom  the  dcA 
was  serving  by  consent  of  the  original  master — ^namely,  tk 
father.  Here  during  the  interval  the  derk  was  not  serr* 
ing  the  original  master,  because  he  was  dead,  nor  was  be 
serving  the  new  master,  because  the  articles  had  not  been 
(a)  23  L,  J,  Q.  B.  290. 
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wsaagnei.     If  this  application  is  to  preyail,  a  similar  one        1862. 


migfat  be  made  altiiough  the  interval  of  time  had  been  a      j^  p^rte 
year.  Wallib. 


Bx^CKBURN  J.     This  is  very  unlucky^  but  it  is  one  of 
Hioae  accidents  for  which  xiobody  is  to  blame. 


Mjsixob  J.  concurred. 


Application  refused. 


feAXLARD  against  The  Great  Western  Railway  Wednesday, 
Company.  Aprumh. 


nM  plMTitiif,  uriying  in  Lond<m  by  the  defendants'  railway  on  Saturday 
•J^iaife  left  a  portmanteau  at  the  luggage  and  cloak  office  on  the  up 
l"f™Qnn  of  the  Padddn^Um  Station,  and  on  panning  2d,  receiTed  a  ticket 
■^^owledging  the  receipt  with  printed  conoitions,  among  which  wa«  a 
*J^2*  *^  ™®  Company  would  not  '*  deliyer  np  luggajge  except  to 
£^y»in  prodndnff  the  proper  receipt."  On  Sunday  evening,  intending 
y  *^»e  Lfrndtmhy  another  railway,  he  came  to  the  Paddington  Station 
^^«4ii  portmanteau,  and  found  the  office  shut.  After  some  time  he 
JJ^^ton  by  a  porter  that  the  superintendent  was  on  the  other  side ; 
^^J'^^VPDon  he  went  across  to  the  down  platform,  from  which  a  train 
J^]^  ahttting,  and  the  superintendent  sent  a  porter  with  a  key  of  the 
^^^^^,aiid  be  obtained  his  portmanteau.  He  was  thus  delayed  forty 
J^^'^rtes,  and  prevented  fiom  leaving  London  by  the  other  railway 
^?^  njgfat  In  an  action  for  not  re-delivering  the  portmanteau  within  a 
J^^TOxable  tame  the  jury  found  for  the  plaintiff:  Held,  that  by  the  ticket 
""^  deCsadaDtB  were  bound  to  deliver  up  the  portmanteau  on  Sunday 
j^J^H  9M  on  other  days,  on  a  reasonable  request  and  within  a  reason- 
T*^  time;  and  that  whether  there  had  been  an  unreasonable  delay  was 
^lUartion  tat  the  jury. 


Bailway 
Company. 
Deposit  of 


Ticket. 
Sunday. 
Reasonable 
time. 


tpHE  declaration  stated  that  the  plaintiff  was  a  com- 
'*  mordal  traveller,  and  the  defendants  were  carriers 
of  passengers  and  their  luggage  on  a  certain  railway, 
and  kept  an  office  for  receiving  and  safely  keeping  goods, 
being  the  luggage  of  such  passengers,  on  their  railway, 
for  reward  to  the  defendants;  that  the  plaintiff  was 
sach  passenger,  and  thereupon,  in  consideration  that  he 
2  E  2 
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delivered  to  the  defendants  certain  goods,  to  wit,  a  cue 
of  patterns,  to  be  safely  kept  hj  the  defendants,  and  to 
be  redeliyeied  by  the  defendants  to  the  plainti^  for 
reward  to  the  defendants^  npon  request,  and  on  the  pro- 
duction of  a  certain  ticket  to  the  defendants,  the  defend- 
ants promised  the  plaintiff  so  to  keep  the  case  of  pit- 
terns,  and  to  redeliver  the  same  to  the  plaintiff  on  leqnot 
and  on  production  of  the  ticket;  that  afterwardB  t1i» 
plaintiff  requested  the  defendants  to  redeliver  the  case  oT 
patterns  to  him,  and  produced  the  ticket  to  them,  and  ^ 
reasonable  time  for  the  delivery  thereof  elapsed  afior 
such  request  and  production :  yet  the  defendants  did  noft:: 
redeliver  the  case  of  patterns  to  the  plaintiff  untfl  sa. 
long  and  unreasonable  time  after  the  request  and  pro-^ 
duction  of  the  ticket;  and  by  reason  of  the  premues^ 
the  plaintiff  was  obliged  to  wait  at  the  defendants'  oflie^? 
a  long  time  for  the  redelivery  of  the  case  of  patten^^ 
and  thereby  lost  and  was  unable  to  proceed  by  a  certaLsca. 
train  to  Sheffield,  so  as  to  arrive  there  in  time  fixr    ^^ 
certain  market,  at  which  he  had  arranged  to  be  with  h5-^ 
case  of  patterns,  for  the  purpose  of  shewing  the  pattenm-^^ 
to  his  customers ;  and  was  greatly  damaged  and  injurg  '^^ 
in  his  business  of  a  commercial  traveller ;  and  was  pot  t>^^ 
and  incurred  great  expence  in  and  about  obtaining  fbo*^^ 
and  lodging  for  the  night  in  London^  and  in  and  aboi^-  ^ 
endeavouring  to  proceed  by  the  said  train  to  SheffUlf    -^ 
and  was  otherwise  greatly  damaged. 

Picas.     First,  that  the  plaintiff  did  not  deliver  tk^^ 
goods,  nor  did  the  defendants  promise,  in  manner  an^^ 
form.     Secondly,  not  guilty.     Thirdly,  that  the  defend- '^ 
ants  redelivered  the  case  to  the  plaintiff  within  a  rcasota  — 
able  time. 

Issues  thereon. 
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>jm  the  trial,  before  BlacKbum  J.,  at  the  London  Sittings 
ir  Hilary  Term,  it  appeared  that  the  plaintiff,  who 
a  commercial  traveller,  arrived  in  London  by  the 
oxidants'  railway  on  Saturday  night  the  5th  October^ 
X  ;  and  deposited  his  portmanteau,  containing  a  case 
Patterns,  at  the  luggage  and  cloak  office  on  the  up 
^^Sorm  of  the  Paddingion  Station,  and  on  payment  of 
srieceived  a  printed  ticket  of  which  the  following  is  a 

"  Cheat  Western  Bailway, 

"  Faddington  Station. 
"  Luggage  and  Cloak  Office. 
day,  the  5  of  October,  1861. 


1862. 
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.147. 


Articles. 

Amount, 
s.        d. 

Portmanteau 

2 

Trunk 

Box            ...            . 

Chest    ..... 

Carpet-Bag 

Basket 

Bundle        .... 

Case 

Parcel         .... 

Coat 

Bug            ...            . 

Insurance  on  £  @  Id.  per  £ 

Additional  charge  for        days  @  Id. 

Each  article  per  day 

Total 

*Left  in  the  name  ot  Stallard,  and  subject  to  the  con- 
Sons  on  the  other  side. 

"Prosser,  Clerk, 
'*This  Ticket  to  be  given  up  when  the  luggage  is  taken 
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''  Conditioiis. 

''N.B.— The  Gmkat  WKtrsKX  Railway  CoMPAmr 
i^point  that  the  undermcutioned  rams  be  paid  thcBi> 
for  warehounng  paaaeDgen'  higgagey  which  has  beeD^oT 
which  is  about  to  be,  eonreyed  on  their  railway,  tix.  : 

^*  For  any  period  not  esoeeding  three  days,  M^  bC 
each  package ;  and  after  three  days,  one  penny  additionaft- 
for  each  package  per  day  (ht  part  of  a  day.'' 

[Then  followed  a  condition  limiting  their  liability  fi)^ 
lo6s  of  or  injury  to  any  packages  beyond  the  Talne  dTSt^ 
unless  the  value  and  nature  were  declared,  and  on^ 
penny  per  pound  of  the  declared  Talue  paid  for  each  ixy 
or  part  of  a  day  for  which  the  same  should  be  left.] 

''Every  person  depositing  luggage  will  be  furnished 
with  a  receipt,  stating  the  number  and  description  of  the 
articles  deposited,  which  receipt  must  be  given  up  to 
the  Company's  servants  upon  their  delivery  of  the 
articles  thereon  described  j  and  the  Company  give  notice^ 
that  they  will  not  deliver  up  luggage  except  to  penoDB 
producing  the  proper  receipt  for  the  respective  ariute 
claimed,  which  delivery  shall  acquit  the  Company  fiosa 
ijl  further  claims  in  respect  thereofl" 

"  The  Company  will  not  be  responsible,  under  vsy 
circumstances,  for  loss  of  or  injury  to  articles  except 
left  in  the  cloak  room." 

"  The  Compan/s  servants  are  prohibited,  under  paincr^ 
iustant  dismissal,  from  receiving  fees  or  gratuities  imdtJ^ 
any  pretence  whatever." 

On  Sunday  evening,  the  6th  October,  the  plaintMC^^ 
wishing  to   leave  London  by   the   mail    train  of  tb^^ 
Great  Northern  Railway  for  Sheffield,  went  to  the  f<dP^^ 
ding  ton  Station  at  20  minutes   past  8  o'clock  for  hi^ 
{K)rtmantcau ;   he  found  the  luggage  and  cloak  offi^ 
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locked,  and  no  person  in  attendance.    After  waiting  1862. 

acnae  time,  he  was  told  by  a  porter  that  the  super-  sxallard" 
iDte]:mdent  was  on  the  other  side;   whereupon  he  went 


Great 


to  the  down  platform,  from  which  the  8  p.m.  ^^'''*" 
trai-Ei.  was  starting,  and  the  superintendent  sent  a  porter  Company. 
witlx  the  key  of  the  luggage  and  cloak  office,  and  he 
obt;^jned  his  portmanteau.  He  was  thus  delayed  forty 
miKX-dtes,  and  by  reason  of  that  delay  was  too  late  for  the 
L  to  Sheffield  that  night.  There  are  two  luggage  and 
docsA  offices  at  the  Paddington  Station,  one  on  the  up 
pla»t;fbrm  and  the  other  on  the  down  platform,  which  are 
ope^xi  all  day  on  week  days,  but  on  Sundays  they  are  open 
only  for  about  twenty  minutes  afler  the  arrival  and  before 
the  departure  of  trains  respectively.  The  plaintiflF  was 
no^  aware  of  this  arrangement ;  and  when  he  left  his 
pyrLiuanteau  on  Saturday  evening  he  gave  no  notice  at 
wl^&t  time  he  should  want  it 

The  learned  Judge  directed  the  jury  that  though 
the  conditions  on  the  ticket  did  not  mention  any 
^^me  at  which  articles  left  might  be  obtained,  there 
'^^^  sa  implied  contract  that  the  defendants  would  have 
•^e  person  attending  at  the  office  at  reasonable  times; 
•"^  i^e  left  it  to  them  to  say  whether  the  portmanteau 
7*^  Ojider  the  circumstances,  delivered  up  to  the  phdn- 
"^^thin  a  reasonable  time;  reserving  leave  to  the 


\ 


its  to  move  to  enter  a  nonsuit  if  the  Court 

^*i^  be  of  opinion  that  there  was  no  evidence  to  be 

^^^  the  jury  on  which  they  could  reasonably  find  for 

®  Plaintiff.     The  jury  negatived  special  damage,  and 

*^^^    ^  verdict  for  the  plaintiff  for  40*. 

^     B.  Karslahe  moved  accordingly,— There  was  no 

^^^^nce  on  which  the  jury  ought  to  have  found  that 

^5i^^^  was  unreasonable  delay  on  the  part  of  the  defend- 
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ants  in  delivering  up  the  plaintiff's  portmanteau.   The 
defendants  are  not  bound  to  jceep  open  the  luggage  an3- 
cloak  office  day  and  night,  nor  all  day  on  Sunday.   Th^ 
accommodation  afforded  by  that  office  is  for  paBsenger^ 
travelling  by  the  defendants'  railway;  and  all  that  is  le 
quired  is  that  the  office  should  be  open  for  a  reasonabl^^ 
time  before  the  departure  of  each  train. 


CocKBURN  C.  J.     I  am  of  opinion  that  there  ought  tc^ 
be  no  rule.     By  the  conditions  printed  on  the  ticket  ih^ 
Company  have  not  made  it  part  of  the  terms  of  th^ 
bailment  of  the  portmanteau,  that  it  should  not  be  de- 
livered up  at  any  particular  time  on  Sunday  ;  on  the  con— ' 
trary,  articles  left  at  the  office  are  to  be  delivered  up  (XM. 
the  production  of  the  ticket  Although  there  may  neoefr" 
sarily  be  more  delay  in  getting  luggage  firom  the  offio0 
on  Sunday  than  on  other  days,  still  the  defendants  were 
bound  by  the  conditions  to  deliver  up  the  portmanteatf. 
within  a  reasonable  time,  and  whether  they  did  so  ddiTe^ 
it  up  was  a  question  for  the  jury.   I  should  not  have  bee»:»- 
dissatisfied  if  the  verdict  had  been  for  the  defendants  ^ 
and  perhaps,  if  they  were  not  precluded  by  the  smallnes^ 
of  the  damages  firom  having  a  new  trial  on  the  ground' 
that  the  verdict  was  against  the  evidence,  I  should  har^^ 
been  disposed  to  grant  that  rule.    The  question,  howevec^fli^ 
whether  the  person  who  deposits  his  luggage  gets  ithad^ 
within  a  reasonable  time,  is  entirely  and  exclusively  fes^ 
the  jury. 


Crompton  J.     I  am  of  the  same  opinion*    There  i 
evidence  to  go  to  the  jury  of  unreasonable  delay.    Th.^ 
plaintiff  sues  the  defendants  on  a  bailment  of  a  pecnliaif 
nature  arising  from  the  practice  of  railway  Campanies  to 
receive  and  keep  luggage  for  their  passengers,  whether 
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xy  intend  at  a  subsequent  time  to  travel  on  the  same 
lijvay  or  on  some  other  railway.  By  this  ticket,  the 
emdants  agree  for  certain  reward  to  keep  articles  until 
y  are  wanted;  and  they  must  know  that  luggage  is 
inently  wanted  by  those  who  deposit  it  for  the  purpose 
proceeding  on  some  other  line;  there  was  there- 
e  an  implied  contract  that  they  would  be  ready  to 
iver  up  the  portmanteau  in  a  reasonable  time  with  re- 
ence  to  the  surrounding  circumstances,  and  of  this  the 
Y  were  the  proper  judges.  It  is  said  that  the  defend- 
^  were  not  bound  to  have  the  office  open  at  all  hours 
Svnday;  but  the  defendants  invite  persons  to  travel  on 
^^tay,  and  it  is  notorious  that  persons  do  travel  on 
^4Jay.  The  practice  of  the  defendants  as  to  keeping 
^x^  the  office  on  Sunday  for  a  short  time  only,  cannot 
^ot  the  plaintiff  unless  he  was  informed  of  it. 
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^  LACKBUBN  J.  The  proper  construction  of  the  bailment 
Icnced  by  the  ticket  is,  that  the  Company  undertook 
l^verup  the  portmanteau  on  a  reasonable  request  and 
ttin  a  reasonable  time.  Therefore  it  was  a  question 
the  jury,  whether  there  was  a  reasonable  request 
^e  plaintiff,  and  whether  there  was  an  unreasonable 
^ty  on  the  part  of  the  defendants  with  reference  to  the 
^^rounding  circumstances ;  and  they  have  found  for  the 
^intiff.  The  groimds  which  my  brother  Crompton  has 
i%tioned,  are  such  as  the  jury  might  have  reasonably 
^^  upon,  and  we  cannot  on  this  motion  disturb  their 
fc^dict  The  railway  Company  have  a  simple  remedy  by 
^ting  on  the  back  of  the  ticket  that  the  office  is  open 
^  the  delivery  of  luggage  at  certain  specified  hours  only. 


^ELLOR  J.     This  was  a  question  of  fact  for  the  jury ; 
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1862. 


Stallard 

V. 

Great 

WiSTERV 

Railway 
Company. 


though  I  feel  bound  to  say,  that  I  should  hare  been 
better  satisfied  if  their  verdict  had  been  for  the  defendants. 

Rule  reused  (a). 

(a)  See  Fan  ToU  t.  The  8out    Eastern  BnUway  QnMpm^.UC.B. 
N,  S.  75. 


Wednesday^ 
AprU  16th. 

Church  rate. 
Local  Act, 
Jurisdiction 
of  justices. 
^  <f  21  Vict. 
c.  43.  s.  2. 


Ex  parte  May. 

By  a  local  Act  the  reetiy  of  the  parish  of  C.  were  empofvreied  to  mk^ 
rates,  among  other  things,  for  the  maintenance  of  the  church,  and  ui 
appeal  to  the  Quarter  Sessions  was  given  against  any  rate.  Bf  asi 
amending  Act  every  rate  was  to  be  e^orced  by  summons  before  Pro 
justices,  and  if  the  person  summoned  should  xtot  prore  to  the  jniAtoB 
that  he  was  not  chargeable  with  or  liable  to  pay  such  rate,  he  shcnild  psy 
it.  A  person  in  that  parish  who  was  summoned  for  non  payment  o> 
church  rate  proposed  to  give  evidence  to  shew  that  the  rate  bad  noS 
been  dul^  made,  which  evidence  the  justices  declined  to  hear.  Hckl* 
that  the  justices  had  no  jurisdiction  to  inquire  into  the  validity  of  the 
rate,  and  therefore  had  no  power  to  state  a  case  for  a  superior  Court 
under  stat.  20  &  21  Vict,  c.  43.  s.  2, 


T^HIS  was  an  application  for  a  rule  calling  upon  two 
justices  of  Surrey  to  shew  cause  why  they  should 
not  state  and  sign  a  case  for  the  opinion  of  this  Conrt^^ 
in  pursuance  of  stat  20  &  21  Vict  c.  43.  s.  2- 

On  the  15  th  February,  1862,  the  applicant  was  suit*-"' 
moned  before  the  justices  for  nonpayment  of  li  2*.  6^^^ 
being  the  amount  assessed  on  him  as  his  proportion  of   ^ 
church-rate  for  the  parish  of  Camberwell,  purporting  f^^' 
have  been  made  on  the  4th  July,  1861,  under  the  fo^"^ 
lowing  local  Acts :    53   G.  3.  c.  ckii.,  "  For  bett^^^ 
assessing  and  collecting  the  poor  and  other  rates,  in  flb-^ 
parish   of  Saint  Giles    Cambertoell,  in  the   county  c^"* 
Surrey,  and  regulating  the  aifairs  thereof;'*  &c.,  am^ 
3  &  4  fT.  4.  c.  xxxiii.,  for  altering  and  amending  ih^^ 
Act. 

By  sect.  1  of  the  former  Act  every  occupier  is  to  1^ 
rated  to  the  poor  rate  by  an  equal  pound  rate;  and  by 
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t.  2,  when  the  yearly  rent  shall  not  exceed  20/.^  or        1862. 

sre  any  honse  is  let  to  weekly  or  monthly  tenants,      ^^ 

n  separate  apartments,  the  vestry  may  compound 

1  the  landlord  for  the  payment  of  the  poor  rate, 

rch  rate  and  all  other  parochial  rates.     By  sect  51, 

\ght  of  appeal  to  the  next  Quarter  Sessions  is  given 

my  person  aggrieved  by  any  rate. 

ij  sect  11  of  the  latter  Act,  if  any  person  rated  to 

rate  made  by  virtue  of  either  of  the  Acts  shall 
lect  or  refuse  to  pay  the  same,  one  justice  of  the 
DC  for  the  county  of  Surrey  is  "  authorized  and  re- 
red,  on  proof  made  before  him  by  any  one  of  the 
rchwardens  or  overseers  of  the  poor  of  the  said  parish, 
br  as  relates  to  rates  for  the  relief  and  maintenance 
blie  poor  and  all  other  parochial  rates,  except  only 
xq»drs  of  the  church  and  highway,  or  by  any  one  of 

churchwardens  only  with  respect  to  church  rates,*' 
»  of  a  demand  and  refusal,  to  summon  the  person,  who 
U  have  so  neglected  or  refused  to  pay,  to  appear 
bre  two  justices;  and  if  he  shall  not  prove  to  the 
bdces  '^  that  he  is  not  chargeable  with  or  liable  to  pay 
li  rate  or  composition,  such  person  shall  pay  the  rate 
composition  in  respect  of  which  such  summons  was 
^ed,  and  also  the  costs  and  charges  of  such  summons 
1  of  the  service  thereof;  and  in  all  cases  where  such 
^  or  composition  shall  not  be  fully  paid  and  satisfied 
C3iiihe  return  of  such  summons'*  the  justices  are  autho- 
od  and  required  to  grant  a  warrant  to  levy  such  rate 
composition  and  all  arrears  thereof  by  distress  of  the 
ods  and  chattels  of  the  person  so  neglecting  or- 
hsing. 

It  was  proposed,  on  behalf  of  the  applicant,  to  give 
idence  to  shew  that  the  rate  in  question  had  not  been 
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1862.  duly  carried  at  the  vestry  meeting,  on  the  4th  July,  and 
Ex  parte  that  therefore  no  rate  was  made  on  that  day.  The  justices 
^^^'  refused  to  hear  that  evidence,  the  rate  being  good  on  the 
face  of  it ;  and  made  an  order  for  payment  of  the  rate^ 
and  decided  to  issue  their  warrant  thereon.  Therenpom. 
application  was  made  to  them  to  state  a  case  iinder 
sect  2  of  Stat.  20  &  21  VicL  c.  43.,  which  they  refused, 
on  the  ground  that  that  statute  did  not  apply,  and  that 
the  applicant  must  appeal  to  the  Quarter  Sessions  under 
sect  51  of  stat.  58  G.  3.  c.  dxii. 

7.  Campbell  Foster,  in  support  of  the  application. — 
The  right  of  appeal  given  by  stat.  53  G.  3.  c.  dxiL  i.  51  • 
does  not  deprive  a  party  summoned  for  non-payment  of 
church  rate  of  the  right  to  shew  that  the  rate  is  a  nullity - 
[^Dhckbum  J.  The  question  is  whether  this  is  one  of  the 
summary  proceedings  to  which  sect  11  of  stat  20  &  2 1 
Vict  c,  43.  applies.] 

CocRBURN  C.  J.     I  am  of  opinion  that  there  ough'C; 
to  be  no  rule.     The  effect  of  the  two  local  Acts  is  t^3» 
bring  this  case  within  the  rule  which  we  have  acte^^ 
upon  with  regard  to  poor  rates  (a),  viz.,  that  the  dut^^ 
of  magistrates  when  payment  is  sought  to  be  enforoe^^ 
is  to  see  that  there  is  such  a  rate  as  is  allied,  and  tha.'^^ 
the  party  summoned  is  assessed  to  it,  and  that  he  ha^^ 
not  paid  his  assessment:  when  they  have  ascertainec^ 
these  matters,— the  rate  being  good  on  the  fiw^ of  it,— ^ 
their  duty  is  to  enforce  payment,  and  not  to  enter  inters 
the  question  of  its  legality,  which  is  for  the  jurisdiction  o'f 

(a)  See  Beg.  v.  The  Justices  of  Kingston  ftpon  Thames,  KB.i^- 
250 ;  and  lieg.  v.  Bradahaw  and  oihcrs.  Justices  of  Warwickshire,  *JOL.  J 
M.  C.  17(5;  ^Jur.y.  .9.029. 
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^luarter  Sessions  on  appeal.   By  the  first  Act  a  right        1862. 
ven  to  appeal  against  the  rate,  and  by  the  subsequent      e,  parte 
it  is  made  enforceable  in  all  respects  like  a  poor  rate.  ^^' 

only  inquiry  by  the  magistrates  is  to  be,  whether 
person  summoned  *'  is  chargeable  with  or  liable  to 
the  rate:''  matters  which  do  not  go  to  the  ques- 
of  its  validity.  The  objection  in  the  present  case 
I,  not  to  the  liability  of  the  applicant  to  pay,  but 
ye  validity  of  the  rate.  The  magistrates  were  there- 
right  in  refusing  to  entertain  the  objection,'which 
3d  matter  for  the  jurisdiction  of  the  Quarter  Sessions 
bppeal. 

BOMPTON  J.  I  also  am  of  opinion  that  we  ought 
to  interfere  under  stat.  20  &  21  Vict  c.  43.  The 
I  in  question  is  good  on  the  face  of  it;  by  the 
.  local  Act  the  Quarter  Sessions  are  to  have  the 
sdiction  of  determining  any  objection  to  its  validity 
brmality.  Mr.  Foster  must  go  the  length  of  saying 
t  even  in  the  event  of  the  Quarter  Sessions  on 
eal  having  decided  in  favour  of  the  rate,  two  justices 
Id  afterwards  adjudicate  on  its  validity.  If  the 
dees  thought  that  the  rate  was  a  nullity,,  they  might 
*€  declined  to  issue  their  warrant,  and  the  parties 
king  to  enforce  payment  of  the  rate  might  have 
died  to  this  Court  for  a  rule  on  the  justices  to  issue 
Also,  by  sect  5  of  stat.  20  &  21  Vict.  c.  43.,  it 
Uscretionary  with  the  Court  to  order  a  case  to  be 

Jlackburn  J.  Stat.  20  &  21  Vict.  c.  43.  #.  2.  gives 
appeal  from  the  determination  of  the  justices  in 
»  which  they  "  have  power  to  determine  in  a  sum- 
OL.   n.  2   F  B.   &  s. 
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^  i0^        marr  var.'^    TW  finl  eooplmuit  of  the  applicant  was 
tkat  d«  jiutsees  on^t  to  hare  heard  the  efidence  '\t% 
tappcm  of  the  Gli|ectioa  that  the  rate  was  a  nnllity  oT 
icrklad,  and  his  «oood  that  on  their  refusal  to  do  so 
ther  oGzht  to  have  ftatcd  a  case  for  the  opiuion  of  thi^ 
Cccrs.     But  the  proceeding  nnder  the  local  Act  wa^ 
not  a  mitrer  which,  nnder  stat.  20  &  21  Fid.  e.  43.  i.  2., 
ther  had  power  to  determine  in  a  summary  way.  Sect  5L 
of  the  first  local  Act  gircs  an  appeal  against  any  rate  U^ 
the  Quarter  Sessions;   and  by  sect.  11  of  the  8ecoa& 
local  Act.  the  justices  before  whom  a  person  is  summoned- 
for  non-payment  of  the  rate  are  to  enforce  payment,  if 
he  shall  not  prore  to  the  justices  "  that  he  is  not  charge-^ 
able  with  or  liable  to  pay  such  rate :"  it  could  not  harc^ 
been  intended  by  the  legislature  that  the  matter  whuftm- 
they  had  preriously  said  should  be  decided  by  appeal  t^:^ 
the  Quarter  Sessions^  should  be  inquired  into  by  tw^:^ 
justices.     The  words  would  be  satisfied  by  shewing  thai*'^ 
he  was  not  the  person  charged^  or  that  he  had  paid  th^^ 
rate,  or  that  he  was  not  the  occiipier,  as  in  the  case  c^^ 
poor  rate.     The  present  case  is  not  within  the  words  c^'^ 
spirit  of  Stat.  20  &  21  Viet,  e.  43.  «.  2.,  which  refers  i^^> 
matters  of  which  the  justices  have  summary  jurisdictions  - 
There  is  a  distinction  between  a  rate  which  is  absoluteXy 
void,  and  a  rate  which  is  informal :  if  the  rate  is  roid^ 
the  justices  might  have  refused  to  issue  their  warraca't;^ 
and  probably  this  Court  would  not  have  compelled  thexn 
to  issue  it ;   but  the  justices  have  not  jurisdiction  to 
determine  whether  the  rate  is  good  or  not. 

Mellor  J.  concurred. 

Rulerefiued. 
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1862. 


Ex  parte  Mannebinq  and  another,  Churchwardens  Wedrusd^, 

^  '  Apra  16th. 

of  Staplehurst. 


Church  rate. 
Notice  to  die- 
A  person  summoned  before  justices  for  non-parment  of  a  church  rate  pute  vcdidity, 
eontended  that  the  summons  should  be  dismissed  on  the  grounds  that  63  G,  3.  c.  127. 
Ao  rate  was  wrongly  described  in  the  summons  and  that  Sie  rate  was   «.  7. 
iOc^dly  made.    These  grounds  of  objection  having  been  argued,  and  the 
iB^gistrates  being  about  to  deliberate,  he  gave  notice  that  he  disputed 
we  jalidity  of  the  rate  and  his  liability  to  pay  it ;  and  thereupon  the 
jy^cee  decided  that  their  jurisdiction  was  taken  away  by  the  third 
Pjwiao  to  sect  7  of  stat  53  G.  3.  c,  127.    This  Court  refused  a  rule  on 
we  justioes  to  make  an  order  for  payment  of  the  rate. 

^HIS  was  an  application  for  a  rule  under  stat.  11  &  12 
VicL  c.  44  s.  5.,  calling  upon  two  justices  of  Kent 
to  shew  cause  why  they  should  not  make  an  order  upon 
E^ha  Bailey  for  payment  of  the  sum  of  6«.,  assessed  on 
him  as  his  proportion  of  a  church  rate  for  the  parish  of 
^^plehurst,  in  the  county  of  Kent 

At  a  vestry  meeting  of  the  parish  of  Staplehurst  duly 

^^vened  and  held  on  the  1st  November,  1861,  a  reso- 

*^tion  for  a  church  rate  of  3d.  in  the  pound  was  carried 

"y    a  majority  of  the  parishioners  then  present.     In 

P^^^uance  of  that  resolution,  the  churchwardens,  on 

^^  loth  January y  1862,  made  a  rate  upon  the  persons 

^^l)le  to  pay  the  same,  among  whom  Elisha  Bailey  was 

^^^essed  and  charged  with  the  sum  of  6*.  as  his  proper- 

T^^n.    Upon  application  for  payment  he  refused  to  pay : 

^^  consequence  of  which  refusal  an  information  against 

'^m  was  laid  by  one  of  the  churchwardens,  and  a  summons 

^^ued  thereupon.     On  the  hearing  of  the  information, 

^ftdr  the  case  for  the  complainant  had  been  closed,  the 

Attorney  for  ElUha  Bailey  submitted  to  the  magistrates 
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18G2.        that  the  snmmons  should  be  dismissed  for  two  reasons. 

Ex  parte      First,  that  by  the  summons  Elisha  Bailey  was  Bum- 
moned  for  the  non-payment  of  a  rate  made  on  the  lOth 
January y  1862,  whereas  the  rate,  if  made  at  all,  wasmad^ 
on  the  1st  November^  1861.     Secondly,  that  the  rat^ 
purporting  to  have  been  made  on  the  1st  November ,  1861^ 
was  illegally  made,  on  the  ground  that  the  chairman  o^ 
the  meeting  had  refused  to  put  an  amendment,  moved  b]^ 
one  of  the  parishioners  at  the  meeting,  to  the  effect  that^ 
the  amount  of  the  estimate  be  raised  by  voluntary  con — 
tribution.     The  counsel  for  the  complainant  in  repl^ 
insisted  that   the  rate  was  legally  made,  and  EHsha^ 
Balky  properly  summoned;  and  he  asked  that  an  orde^r* 
for  payment  might  be  made.     The  magistrates 
about  to  deliberate,  the  attorney  for  EUsha  Bailey  the 
stated  to  them  that  he  disputed,  under  the  third  provis^:^ 
of  sect.  7  of  Stat.  58  G.  3.  c.  127.,  the  validity  of  the  rat^^ 
and  the  liability  of  Elisha  Bailey  to  pay  the  same.    N^o 
notice  of  any  objection  to  the  validity  of  the  rate,  orc^* 
the  liability  of  Elisha  Bailey  to  pay  the  same,  was  give"*^ 
to  the  magistrates  at  the  hearing  by  Elisha  Bailey  or  h»^ 
attorney  other  than  or  at  any  other  time  than  the  notiu^^ 
above  mentioned.     The  magistrates  were  of  opinio :^*^ 
that  their  jurisdiction  was  taken  away  by  that  enactmen'^^ 
and  declined  to  make  an  order  upon  Elisha  Bailey  fi^*^ 
payment. 

Barrow^  in  support  of  the  application. — By  the  thir^^ 
proviso  in  sect.  7  of  stat  53  G.  3.  c.  127.,  "  if  the  validitss:^ 
of  such  rate,  or  the  liability  of  the  person  firom  whoc::*' 
it  is  demanded  to  pay  the  same,  be  disputed,  and  tlj^^- 
party  disputing  the  same  give  notice  thereof  to  t\^^^' 
justices^  the  justices  shall  forbear  giving  judgment  the 
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upon.''    But  it  was  not  intended  that  the  party  sum-       13^2. 
JDOxaed  should  argne  the  case  before  the  magistrates^  and      Ex  parte 
tak^  the  chance  of  a  decision  in  his  favour,  and  then,  on    ^^»**^*<*- 
fiading  that  their  judgment  was  likely  to  be  against  him, 
wi'fcladraw  the  matter  from  their  jurisdiction  by  a  bare 
«rKx.oancement  that  he  disputed  the  rate  or  his  liability 
to     jpay  it.     If  a  party  intends  to  avail  himself  of  this 
pro^visoy  he  should  give  notice  that  he  disputes  the 
validity  of  the  rate  or  his  liability  to  pay  it  when  the 
cas^  is  called   on.     The  objection  taken   and   argued 
before  the  magistrates,  that  the  summons  was  irregular 
and   informal,  was  one  exclusively  for  their  decision; 
aad  therefore  the  defendant  having  submitted  the  case 
to    the  jurisdiction  of  the  magistrates  could  not  after- 
wards withdraw  it  from  them.     [He  cited  Reg.  r.  The 
J^^iice$ofSalop[a),'] 

CocKBUKN  C.  J.  This  case  is  different  from  the  case 
cited,  where  this  Court  refused  to  grant  a  certiorari  to 
'^move  an  order  for  payment  of  a  church  rate,  the  notice 
0^  disputing  the  validity  of  the  rate  having  been  given 
•*'^®^  a  formal  objection  to  the  rate  had  been  argued 
•^d  the  magistrates  had  decided  upon  it.  Here  the 
P^^y  summoned  intended  bon&  fide  to  dispute  the 
^•Jidity  of  the  rate,  and  gave  notice  thereof  prior  to  the 
^©ciaion  of  the  magistrates  upon  the  points  which  had 
*^®^ti  argued,  and  they  acquiesced  in  the  bona  fides  of 
*^^  objection,  and  held  their  hands.  Under  these  cir- 
^''^^^^atances  it  would  be  a  strong  thing  for  this  Court  to 
^'^Uttand  them  to  make  an  order  enforcing  payment  of 
^^  ^te.    I  think  therefore  we  ought  not  to  interfere. 

^^)   29  L.  J,  M.C.  S9;   8.  C.  nom.  Eeg.  v.  WicJctted  and  another, 
^^*<^  of  Salop,  6  J«r.  N.  8.  143. 
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1862.  Crompton  J.     I  think  that  in  this  case  the  objection 

Exparte      ^*^  taken  in  time  to  enable  the  magistrates  to  forbear 
Mashebikg.   giving  judgment.     When  a  person  summoned  before 
magistrates  has  taken  an  objection  and  invited  them  to 
decide  upon  it^  and  they  have  done  so^  this  Court  will 
not  issue  the  prerogative  writ  of  certiorari  to  bring  up 
their  order.     But  here  the  magistrates,  thinking  that; 
the  objection  was  bon&  fide  taken,  have  forborne  giving 
their  judgment,  and  we  ought  not  to  compel  them. 

Blackburn  J.  I  think  the  distinction  between  tlii9 
case  and  the  case  cited  is  that  mentioned  by  my  brother* 
Crompton.  In  that  case  the  objection  under  stat.  53  Gf.  3« 
c.  127.  8.  7.  was  not  taken  until  after  the  magistrates 
had  decided :  here  the  notice  was  given  before  my^ 
determination  by  the  magistrates,  and  when  there  wsj^* 
full  time  for  them  to  forbear  giving  their  judgment. 

Mellor  J.  The  argument  that  the  party  summonetf3> 
in  this  case  is  not  within  the  proviso  to  sect.  7  of  staf::^ 
53  G.  3.  c.  127.  because,  to  some  extent,  he  allowed  ih^ 
magistrates  to  go  into  the  inquiry,  is  answered  by  th.^ 
consideration  that  it  is  convenient  that  the  magistrat^^ 
should  hear  what  objections  are  made  to  the  rate.  Tb-^ 
proviso  only  requires  that  notice  shall  be  given  befo^^ 
the  decision ;  and  here  the  magistrates  declined  to  ma]^-^ 
an  order,  because  they  believed  that  the  objection  w^mJ 
made  bonft  fide. 

Rule  refu8^^ 
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Helen  Emma  Hester  Turner  v.  William 
Barnes  and  others. 

pr  indenture  between  G.  W.  71,  proprietor  of  shares  in  a  Building 
B"ty,  and  the  defendants,  trustees  of  the  Society,  reciting,  among 
or  things,  that  G.  W,  T.  had,  pursuant  to  the  niies  of  the  Society, 
•^>d  to  pay  unto  the  Society  for  the  term  of  fourteen  years,  the  quar- 
f  ram  of  1(>/.  35.  2d.  in  respect  of  his  shares ;  and  t$at  for  securing 
quarterly  payments  he  had  agreed  to  execute  the  security  intended 
•^  effected  by  that  indenture,  G.  W.  T.  conveyed  a  house,  of  which 
VA8  seised  in  fee,  to  the  defendants  in  fee.  The  deed  contained  a 
viae  for  quiet  enjoyment  by  G.  W.  T.  if  he  paid  the  quarterly  sums 
mnd  observed  the  rules  of  the  Society  and  the  covenants  in  the  deed ; 

thai  in  case  he  made  de&ult  the  defendants  might  enter,  and  lease 
»dl  the  house,  and  out  of  the  proceeds  retain  the  amount  of  payments 
uPTear,  &c.,  and  pay  the  surplus,  if  any,  to  G.  W.  T. ;  and  a  clause  by 
^cb  G.  W.  T,  agroea  to  become  tenant  of  the  house  to  the  defendants, 
ir  heirs  or  assigns,  or  other  the  trustee  or  trustees  for  the  time  being 
tHe  Society,  thenceforth  during  their  will,  at  the  clear  net  yearly  rent 
66i,  payable  on  the  usual  quarterly  days,  subject  to  the  powers  of  dis- 
ss and  entry  for  non-payment  thereof,  and  to  all  usual  remedies  as  in 
*®«  of  like  property.  G,  W.  T.  died,  leaving  payments  in  arrear ; 
*  ^fendants  distrained  upon  the  goods  in  the  house,  which  was  in  the 
I'^pition  of  his  widow,  who  subsequently  took  out  administration. 
■•  Quare^  whether  the  deed  created  the  relation  of  landlord  and  tenant 
J^«en  the  parties  ?  But  assuming  that  it  did,  held  that,  the  tenancy 
^^  the  mortgage  being  at  most  only  a  tenancy  at  will,  the  distress 
'  '^^^t  made  during  the  possession  of  the  tenant  from  whom  the  rent 
****©  due  within  the  proWso  in  sect.  7  of  stat.  8  Ann.  c.  4.,  and 
^'oi^  was  not  justified  under  sect.  6  of  that  Act. 

^luere  of  the  decision  in  Walker  v.  Giles,  6  C.  B.  662. 

His  first  count  of  the  declaration  was  for  the  deten- 
tion of  the  plaintiflF^s  goods^  that  is  to  say,  house- 
^  furniture,  and  other  chattels  and  effects  of  the  like 
^ire.  The  second  count  was  for  the  conversion  of  the 
^^  goods. 

^Xeas. — 1.  To  the  first  count,  a  traverse  of  the 
^Xition.  2.  To  the  second  count,  not  guilty  by 
t\ite  11  (?.  2.  c.  19.  *.  21.     3.  To  the  whole  decla- 
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1862.        ration,  that  the  goods  were  not  the  plaintiff's.    4.  To 
TuRKEB      tte  whole   declaration,  that   G.   W,   TunuTj  by  deed 
Barhss.      conveyed  a  messuage  and  hereditaments  then  in  his 
occupation  and  possession  to  the  defendants,  their  b^r0 
and  assigns,  by  way  of  mortgage  for  securing  paymenti 
of  the  siun  of  550/.  and  interest  thereon^  by  instahnoit^ 
of  16/.  3«.  2(2.  payable  quarterly  as  therein  mentioned  ^ 
and  G.  W.  Tumtr  thereby  agreed  to  become  tenan.'fc- 
to  the  defendants,  their  heirs  or  assigns,  of  the  here — 
ditaments  and  premises  thereby  appointed  and  con- 
veyed, thenceforth  during  their  will,  at  the  dear  ne^fc 
yearly  rent  of  66/.,  payable  on  the  usual  quarterly  daya^^ 
namely,  &c.,  subject  to  the  powers  of  distress  and  eni 
for  non-payment  thereof,  and  to  all  usual  remedies  as 
leases  of  like  property.     Averment :  that  G.  W.  Tvm 
held  and  enjoyed  the  messuage  and  premises  as  tenai 
thereof  to  the   defendants  imder  the   deed  and  1 
aforesaid  and   the  agreement  contained  therein,  froi 
the  time  of  the  making  of  the  said  deed  and  li 
until  the  time  of  his  death,  and  that  the  plaintiff,  as  ac3  — 
ministratrix  of  G.  JV.  Turner^  was  in  possession  of  ai»L« 
held  and  enjoyed  the  messuage  and  premises  firom  th&^ 
death  of  C?.  fV.   Turner  until  and  at  the  time  of  tfcm^ 
detention  and  committing  of  the  alleged   grievances  ; 
and  that,  at  the  time  of  the  death  of  G.  W.  Turner^ 
large  sum  of  the  rent  aforesaid  became  and  was  due  aad 
in  arrear  and  unpaid  to  the  defendants,  and  the  same  so 
continued  due  and  in  arrear  and  unpaid  at  the  time  of 
the  detention  and  committing  of  the  alleged  grievanoes; 
and  that  the  goods  in  the  declaration  mentioned  were  at 
the  time  of  the  detention  and  committing  of  the  alleged 
grievances  in  and  upon  the  messuage  and  premises: 
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wherefore  the  defendants,  ivithin  six  calendar  months        1862. 
nex-t  after  the  death  of  G.  TV.  Turner ^  and  during  the       xurmkb 
coirs.'tinaanoe  of  the  title  and  interest  of  the  defendants      barhm. 
in    l:he  messuage  and  premises,  and  while  the  plaintiff 
w&A  still  in  possession  of  the  messuage  and  premises, 
toolK  and  distrained  the  goods  and  detained  the  same, 
amd  committed  the  acts  in  the  declaration  mentioned, 
acoording  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  as  they  lawfully  might  for  the  cause 
aforesaid,  and  which  detention  and  grievances  are  the 
same  detention   and  grievances   whereof  the  plaintiff 
^^mplains. 

The  plaintiff  took  issue  and  joined  issue  respectively 
^^  the  several  pleas;  and  for  a  further  replication  to 
the  4th  plea  set  out  the  deed  in  that  plea  mentioned, 
°y  which  G.  W.  Turner^  being  the  proprietor  of  shares 
"^  1^  Exeter  and  West  of  England  Permanent  Benefit 
-^^Idinff  Society^  secured  to  the  Society  the  payment 
^*     the    quarterly  sums    payable    on   account   of   his 

*riLere  was  also  a  demurrer  to  the  4th  plea  and  joinder 
^erem. 

Rejoinder.  That,  before  the  detention  and  committing 
^^  the  grievances  complained  of,  G.  W.  Turner  made 
default  in  payment  of  the  sums  which,  imder  the  rules 
W  the  Society,  became  payable  by  him  on  account  of 
Wie  said  shares,  and  in  the  observance  and  performance 
of  the  rules  of  the  Society,  and  of  the  covenants  on  his 
part  in  the  deed  contained. 

Issue  on  the  rejoinder. 

There  was  also  a  demurrer  to  the  rejoinder,  and  joinder 
therein. 


4^  EASTER  TERM. 

1^«3.  On  the  triad  of  tlie  imn  in  fae^  before CAoJue/ZB., 

Tffutt  ^  ^^  Summer  Asiaes  for  DecemMhire  in  1861,  a  Terdict 
w»s  foand  for  the  phintiff  for  155/.,  subject  to  the 
fallowing  ^tedal  cue. 

At  the  time  of  the  making  of  the  indenture  hereinafter 
next  mentioned^  G.  AFI  Tmrmer,  of,  &c:,  was  seised  in  fee 
and  was  ako  in  the  oocopation  of  a  messuage  or  dweUing 
house  with  the  appurtenances,  being  No.  14^  Gutfe 
Street,  in  the  parish  ci  Si.  Laaeremee,  in  the  dty  of 
Exfter,  and  was  also  the  proprietor  of  five  whole  shares 
and  one  half  share  in  a  Benefit  Building  Society,  caUed 
The  EjkUt  and  FFeai  of  Emglamd  Permamtnt  Btnefit 
BmUdiMg  Society,  of  which  Soci^  the  defendants  wen? 
trustees. 

By  an  indenture,  bearing  date  and  made  the  32d 
January,  A.D.  1857,  between  and  by  G,  fV.  Turner,  of 
the  one  part,  and  the  defendants,  therein  described  as 
trustees  of  7^  Exeter  and  WeU  of  England  Permanent 
Benefit  Building  Society,  of  the  other  part,  reciting,  amon^ 
other  things,  that  it  had  been  agreed  that  550/.  should 
be  paid  out  of  the  funds  of  the  Society  to  G.  ^r. 
Turner,  in  full  satisfaction  of  his  shares,  and  that  in  con- 
sideration of  such  payment  G.  IV.  Turner  had,  pnrsuant 
to  the  rules  of  the  Society,  agreed  to  pay  unto  the  Society 
for  the  term  of  fourteen  years  commencing  from  the  23d 
January,  1857,  the  quarterly  sum  of  16/.  3«.  2</.  in  re- 
spect of  his  shares,  the  first  and  every  subsequent  quar- 
terly payment  to  be  made  at  the  times  and  in  manner 
prescribed  by  the  said  rules,  and  that  for  securing  the 
quarterly  sums  and  other  monies  thereafter  to  become 
payable  ou  accouut  of,  or  with  reference  to  the  said 
shares,  and   that   security  respectively,  G.  W.  Turner 
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hi  agreed  to  execute  the  security  intended  to  be  by  1862. 
Ike  reciting  indenture  eflTected,  it  was  witnessed  that,  Tukmeb. 
in  consideration  of  the  sum  of  550/.  advanced  out  of 
He  funds  of  the  Society,  G.  W.  Turner  appointed  and 
conveyed  the  messuage  or  dwelling  house,  No.  14, 
Ca^ile  Street,  with  the  appurtenances,  to  the  defendants, 
fteir  heirs  and  assigns  for  ever.  And  it  was  amongst 
Mier  things  provided  that,  if  G.  W.  Turnery  his  heirs, 
Bsecntors,  administrators,  or  assigns,  should  duly  pay 
Bttto  the  Society  the  several  quarterly  and  other  sums 
rhich  under  the  rules  of  the  Society  should  become 
•yable  on  account  of  the  said  shares,  and  should  observe 
ttci  perform  the  rules  of  the  Society  and  the  cove- 
M^ts  thereinafter  contained,  it  shoidd  be  lawful  for 
•  W.  Turner,  his  heirs  and  assigns,  to  hold  and  enjoy 
^e  said  messuage  or  dwelling  house  with  the  appurte- 
^^K^ces,  and  to  receive  and  take  the  rents  and  profits 
t^iwf,  without  disturbance  by  the  defendants  or  other 
^^  trustees  or  trustee  for  the  time  being  of  the  Society ; 
^%  that,  if  defaidt  should  be  made  in  any  of  the  mat- 
^*^  aforesaid,  it  should  be  lawfiU  for  the  trustees  or 
"^^^^tee  for  the  time  being  of  the  Society,  to  enter  into 
-^^session  or  into  receipt  of  the  rents  and  profits  of  the 
^Xd  messuage  or  dweDing  house  with  the  appurtenances, 
^d  to  lease  the  same  as  they  might  think  fit,  or  to  sell 
^d  dispose  of  the  same,  and  out  of  the  rents  and  the 
■^^oceeds  of  such  sale,  amongst  other  things,  to  retain 
lie  fuU  amount  of  all  payments  in  arrear,  and  fines 
•liereon  due  upon  that  security,  and  also  of  the  then 
^ne  of  all  future  payments  payable  upon  the  said 
iliares,  and  to  pay  the  surplus,  if  any,  unto  G.  IV. 
Turnery  his  heirs  or  assigns.     The  indenture  concluded 
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1862.        ^^t  *t©  following  ckuse :  "  And  the  said  G.  W.  Tur- 
fj^jjjg^j^^^      «^  doth  hereby  agree  to  become  tenant  to  the  said  If* 
▼•  Barnes,  &c.,  their  heirs  or  assigns^  or  other  the  trustee* 

or  trustee  for  the  time  being  of  the  said  Society,  of  tk© 
hereditaments  and  premises  hereby  appointed  and  eaik'^ 
veyed,  henceforth  during  their  will,  at  the  dear  net  yesrij^ 
rent  of  662.  payable  on  the  usual  quarterly  days^  viddicelfy 
&c.,  subject  to  the  powers  of  distress  and  entry  for  nom— 
payment  thereof,  and  to  all  usual  remedies  as  in  leases o^ 
like  property.     Provided  always  that  no  greater  principaLL 
sum  shall  be  hereby  secured  than  800//' 

On  the  25th  May,  1858,  G.  fV.  Turner  intermarried 
with  the  plaintiff,  then  called  Ellen  Emma  Hester  Austiwm.* 
Before  the  marriage  and  at  the  time  of  the  making  of 
the  indenture  hereinafter  next  mentioned,  G.  W.  Turner 
and  the  plaintiff  were  respectively  possessed  of  oertaiii 
household  furniture  and  effects,  being  those  comprised 
therein.    By  that  indenture,  bearing  date  the  25th  May, 
1858,  and  made  prior  to  the  marriage  by  and  between 
G.   TV.   Turner  of  the  first  part,  the  plaintiff  of  the 
second  part,  and  2?.  Austin  and  /.  Austin  of  the  third 
part,  {B.  Austin  and  J.  Austin,  being  respectively  the 
father  and  brother  of  the  plaintiff),  in  consideration  of 
the  intended  marriage,  all  and  singular  the  household 
goods  and  furniture,  plate,  linen,  glass,  china,  bool^ 
prints,  pictures,  and  other  household  effects  of  them  the 
said  G.  W.  Turner  and  the  plaintiff  respectively  were 
assigned  to  B.  Austin  and  J.  Austin  in  trust  (among 
other  things),  after  the  solemnization  of  the  marriage^ 
to  permit  the  plaintiff  to  have  hold  and  enjoy  the  said 
furniture  and  effects  for  her  separate  use,  free  firom  tbe 
control  and  debts  of  G.  fV.  Turner. 
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The  fumitare  and  effects  comprised  in  this  indenture       18C2. 
ranained  in  the  messuage  No.  14,  Castle  Street,  from  the  ""IFuriikb" 
loleiimization  of  the  marriage  of  G.  W.  Turner  and  the      baemes. 
plaintiff  until  the  time  of  the  distress  hereinafter  men- 
tbned. 

During  the  lifetime  of  G.  W.  Turner  and  the  plaintiff, 

the  furniture  and  effects  were  used  by  G.  W.  Turner  and 

the    plaintiff  in  the  said  messuage.    About  five  weeks 

before  the  death  of  G.  fV.  Turner,  he  and  the  plaintiff 

went  to  a  watering  place  near  Exeter  for  the  benefit  of 

his  liealth,  leaving  the  servants  in  care  of  the  said  mes- 

•nage  and  the  furniture  and  effects.    About  three  weeks 

before  the  death  of  G.  W.  Turner,  the  plaintiff's  father, 

ynXkx  the  consent  of  G.   W.  Turner  and  the  plaintiff, 

we»^t  to  the  said  messuage  for  the  purpose  of  protecting 

*t  &iid  the  furniture  and  effects ;  and  he  remained  there 

fi»^    that  purpose  until  the  time  of  the  levying  of  the 

^i^toess  hereinafter  mentioned.     G.  W.  Turner  died  at 

^^    watering  place  on  the  16th  March,  1860.     The 

plaintiff  was  with  him  at  the  time  of  his  death,  and 

"^^mamed   to  the  said  messuage  on  the  18th  March, 

IS^O,   and    remained   therein    until    this    action  was 

•^^Xiught. 

^.  W.  Turner,  before  his   death,  had   paid  to  the 

^^fendants,  as  trustees  of  the  Benefit  Building  Society, 

^*^e  sum  of  7^  12f.  Si  on  account  of  the  quarterly  sum 

^^  16/L  8f .  2d.  agreed  to  be  paid  by  him  in  respect  of 

^^  shares  in  the  Society,  and  secured  by  the  indenture 

4%ted  22d  January^  1857,  and  at  the  time  of  his  death 

^here  was  due  and  in  arrear  from  him  to  the  defendants 

^  such  trustees,  on  account  of  the  quarterly  sum  of 

16/.  Zs.  2d.,  the  sum  of  119/.  5«.  Ad. 
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1862.  On  the  17th  March,  1860^  beiag  the  day  Mowing 

rppgjjj^      the  day  of  the  death  of  G.  W.   Turner,  one  of  the 
defendants,  for  himself  and  the  others,  and  with  thar 
authority,  signed   a  warrant  of  distress  addressed  to 
W.  Harris,  and  delivered  the  same  to  him,  with  direc- 
tions to  execute  it.     The  arrears  of  rent  mentioned  vm^ 
that  warrant  were  three  years  arrears  of  the  sum  o:f 
66/.,  at  which  it  is  stated,  in  the  indenture  dated  th^ 
22nd  January,  1857,  that  G.   fV.   Turner  agreed  to 
become  tenant  to  the  defendants  of  the  messuage  oir 
dweDing  house  Na  14,  Castle  Street,  at  a  net  yearly 
rental  of  that  amount,  after  giving  credit  for  the  suncm 
of  74L  12f.  9d.,  paid  to  the  defendants  by  G.  W.  Turner 
in  his  lifetime  on  account  of  the  quarterly  sum  of  18/. 
Ss.  2d.,  agreed  to  be  paid  by  him  in  respect  of  his  shares 
in  the  Society. 

On  the  said  17th  March,  Harris,  in  pursuance  and 
under  the  authority  of  the  warrant  of  distress  and  of 
the  directions  given  to  him,  entered  into  and  upon  the 
messuage,  and  distrained  the  furniture  and  effects 
therein  for  the  alleged  arrears  of  rent.  On  the  SOtli 
March,  and  whilst  Harris  continued  in  possesskn 
of  the  furniture  and  effects  under  the  distress,  the 
plaintiff,  at  the  request  of  the  defendants,  signed  and 
delivered  to  them  a  notice  in  writing,  requesting  them 
not  to  sell  the  furniture  for  seven  days  finom  that  date. 
On  the  22nd  March,  and  whilst  Harris  oontimed 
in  possession  of  the  furniture  and  effects  under  the 
distress,  the  plaintiff  signed  and  delivered  to  the  defend- 
ants and  to  Harris  a  notice  that  she  claimed  the  bX' 
niture  and  effects  under  the  indenture  of  the  25th 
May,  1858,  and  required  them  to  give  up  possession  of 
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em.    On  the  same  day^  and  after  the  service  of  that        1862. 
itice^  and  whilst  he  still  continued  in  possession  of      Tubneb 
e  furniture  and  effects  under  the  distress,  Harris,  in       barnm. 
rther  pursuance  of  the  warrant  of  distress  and  direc- 
ms,  signed  and  delivered  to  the  plaintiff  the  usual 
otice  that  he  had  distrained  the  goods  and  chattels  for 
he  sum  of  123/.  7s.  4(1,,  being  arrears  of  rent  due  tp  the 
lefendants  on  the  22d  of  January,  1860,  for  the  house 
ind  premises  late  in  the  possession  of  G.  W.  Turner. 
Phe  defendants  refused  to  deliver  up  the  furniture  and 
tfects,  or  any  part  thereof,  to  the  plaintiff  pursuant  to 
he  notice  of  the  22d  March,  1860,  and  the  request 
ontained  therein,  and  had  since  retained  possession  of 
hem. 

On  the  17th  April,  1860,  administration,  with  the 
31  annexed,  of  the  estate  and  effects  of  G,  W.  Turner, 
'^^^ased,  were  granted  to  the  plaintiff  by  the  Exeter 
strict  Probate  Court 

iTie  action  was  brought  by  a  writ  of  summons  bearing 
^  the  19th  ./Mn^,  1860. 

Xle  Court  was  to  be  at  liberty  to  draw  such  inferences 
tn  the  circumstances  set  forth  in  the  case  as  a  jury 
^d  have  drawn  in  reference  as  well  to  the  issue  upon 
^  plea  of  not  possessed  as  to  the  other  issues. 
Ihe  question  for  the  opinion  of  the  Court  was,  whether, 
der  these  circumstances,  the  plaintiff  was  entitled  to 
lintain  this  action.  If  the  Court  should  be  of  opinion 
the  affirmative,  then  the  verdict  was  to  be  entered  for 
B  plaintiff,  but  if  the  Court  shoidd  be  of  a  contrary 
imon,  then  a  nonsuit  was  to  be  entered. 

J.  B.  Kar slake  (withhimJKnyrfcw),  for  the  plaintiff.— 
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1862.        First.     The  dause  in  the  mort^^age  deed  to  aecnie  the 
T„^ii„      payment  to  become  due  fix>m  the  plaintiff's  hTuband  U^ 
Babmxi.      ^®  Benefit  Building  Society  did  not  create  a  tenancy' 
between  him  and  the  defendants  on  which  a  distress 
would  lie :   Walker  v.  Giles  {a\  recognised  in  BanartM 
V.  Pihworth  (6).    This  deed  is,  in  its  terms,  predsel^ 
similar  to  the  deed  in  the  former  case :  and  the  prindpl^ 
of  the  decision  there  is  applicable  here,  yiz.,  that  i'fc 
was  inconsistent  with  the  object  of  the  deed  that  tli^ 
mortgagor,  before  default  in  payment  of  the  contribu.'* 
tions,  should  become  tenant,  and  so  liable  to  be 
trained  upon  for  rent,  that  therefore  one  of  the  dai 
must  be  rejected,  and  the  Court  thought  that  they  bea^^ 
carried  out  the  intention  of  the  parties  by  rejecting  tkae 
clause  giving  the  power  of  distress.     [^Crompton  J.    In 
that  case,  Maule  J.  said,  p.  694:  ''When  one  sees  the 
parties  expressly  agreeing  to  become  tenants,  one  would 
incline  to  construe  the  instrument  as  creating  a  tenancy, 
unless  there  was  some  manifest  absurdity  or  great  incon— 
venience  in  so  doing.     It  is  enough  for  the  purpose  of^ 
your  argument  to  say,  that,  though  this  instrameofc 
might  create  a  tenancy^  it  is  not  such  a  tenancy  tm 
will  support  the  second  avowry,  viz.,  a  tenancy  at  th^ 
yearly  rent  of  200//']     In  Pinhom  r.  Souster  (c)  ther^ 
was  an  additional  clause,  providing  that  the  mortgagee 
should  apply  the  rent  when  received  in  satis&ction  of 
principal  and  interest.     [Crompton  J.     That  is  in  effisct 
provided  for  by  this  deed.]   In  Pinhom  v.  Souster,  Parkr 
B.  said,  p.  772,  ''  As  there  is  no  inconsistency  in  this 

(a)  6  C.  B,  602.  {h)  Id,  608,  note  (a), 

(c)  8  Exck.  763. 
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iise,  we  need  not  strike  it  out,  as  the  Court  of  Common        1862. 
5«8  thought  themselves  compelled  to  do  in  fValker  v.       tubker 
&»."     If  any  tenancy  is  created,  it  is  a  tenancy  at      barnks 

I  only,  and  the  reservation  of  a  yearly  rent  is  not 
onsistent  with  it:  Doe  d.  Dixie  v.  Davies  (a),  per 
wke  B.  [Crompton  J.  In  note  {a)  to  Walker  v. 
&f,  6  C.  D,  701,  it  is  said,  "  Similar  clauses  are,  how- 
5x,  frequently  used  by  conveyancers,  without  any 
ixht  as  to  their  efiBcacy ;  and  a  passage  from  JarmarCs 
^tweyancinff,  vol.  5,  p.  528,  a  book  of  very  great  autho- 
yj  is  cited,  in  which  a  power  of  distress  is  preferred  to  a 
mise  at  will,  '*  inasmuch  as  a  demise  at  will  is  liable  to 

determined  by  the  death,  and  at  the  will  (b)  of  either 
rty,  and,  it  is  conceived,  subjects  the  deed  to  a  lease 
txnp.'^  {Bythewood  and  Jarman's  Precedents  in  Convey^ 
e»iy,  vol.  6,  p.  614,  3rd  ed.  by  Sweet).  It  is  part  of 
i%  deed,  as  well  as  of  the  deed  in  Walker  v.  Giles  (b), 
^t  the  mortgagor  shall  take  the  rents  and  profits 
^^  default  in  payment  of  the  quarterly  sums.  Black- 
9^  J.  It  cannot  be  a  tenancy  at  the  will  of  a  lessor  if 
^  tenant  is  entitled  to  retain  possession  beyond  the 

II  of  the  lessor.  Crompion  J.  If  the  ground  of  the 
<^on  in  Walker  v.  Giles  was  that  a  power  to  remain 

possession  until  default  is  inconsistent  with  a  tenancy 
the  will  of  the  other  party,  we  should  leave  that 
t^stion  to  be  debated  in  a  Court  of  error.] 

Secondly,  assuming  that  a  tenancy  at  will  was  created 
^een  Turner  and  the  defendants,  it  was  determined 
f  the  death  of  G.  W.  Turner,  and  therefore  the  power 
^  distress  attached  to  it  was  gone^  which  is  the  ob- 
Ction  *to  making  a  demise  at  will  to  the  mortgagor 
«ted  by  Mr.  Jarman  in  Bythewood  and  Jarmans 
(a)  7  Exch.  89.  91.  ih)  6  C.  B,  6C2. 

VOL.    II.  2  O  ^  B.    &    S. 
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1862.        Precedents  in   Conveyancing,  voL   6,  p.  515,  8rd  cd. 
Turner      by  Sweet     Stat  8  Ann.  c.  14.  f.  7.  provides  that  the 
Barnes,      distress  given  by  sect  6.,  after  the  determination  of 
the  lease^  shall  be  made  within  six  calendar  monttey 
'^  and  during  the  continuance  of  such  landlord's  litli^ 
or  interest,  and  during  the  possession  of  the  tenant  firoBC*- 
whom  such  arrears  became  due."     \_Crompton  J.    Ii^ 
Braithwaite  v.  Caohsey  (a)  it  was  held  that  the  distress 
might  be  made  during  the  possession  of  the  administrsL^ 
tor  of  the  tenant]     In  that  case  the  term  continued 
after  the  death  of  the  tenant,  and  the  administrator  ooeb.* 
tinned  in  possession  during  the  remainder  of  the  terxxi. 
and  after  the  expiration  of  it.    But  the  reasons  for  the 
judgment  are  not  given,  and  it  is  doubtful  whether  it 
can  be  supported.    The  plaintiff  here  did  not  become 
administratix  until  after  the  distress,  and  there  was 
nothing  upon  which  the  letters  of  administration  could 
operate. 

J.  D.  Coleridge  (with  him  Field),  for  the  defendants 

First,  Turner  was  made  tenant  by  the  express  words  o^ 
the  deed.     The  reason  of  the  judgment  in  Ifalker^^ 
Giles  (h),  which  was  upon  a  deed  containing  the  san^ 
words  as  the  present,  appears  to  have  been  that,by  hold-^ 
ing  that  there  was  a  tenancy,  the  money  might  be  pai^ 
twice  :  but  the  clause  creating  the  tenancy  in  truth  onlr 
gives  the  mortgagee  a  further  security  for  the  payment 
of  the  interest,  as  is  pointed  out  by  Mr.  Jarman  in  ByA^ 
wood  and  JarmavLS  Precedents  in  Conveyancing^  ^  5H 
3rd  ed.  by  Sweet     And  there  is  no  such  repugnancf 
between  the  clauses  of  the  deed  as  is  suggested;  becaut^ 
where  there  is  a  covenant  in  a  mortgage  deed  that  the 
{(t)  1  ff.  Bi  4rx>.  (h)  6  c.  J?,  eei 
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mortgagor  ahall  remain  in  possession  until  default  in        1862. 

payment  of  the  mortgage  money,  he  has  until  default       turner 

an  interest  in  the  nature  of  a  term  of  years ;  note  to       Barmes. 

Keeehy.  Hall,  1  SmUKs  L.  C.  509-510,  5th  ed.;  though 

after  default  he  becomes  tenant  at  willj  4  Com.  Dig. 

by    Hamnumdy  99,   Estates  by    Grant   (H.    1).      The 

effect  of  the  deed  is  that  the  mortgagor  executes  the 

use  in  fee  in  the  trustees.     [Crompton  J.     But  subject 

to  the  proviso  which,  from  its  nature,  is  to  take  effect 

before  the  conyeyance  in  fee.      From  whom  did  fF. 

Turner  get  his  estate  as  tenant?]     He  occupied  on  the 

terms  of  the  deed  on  a  parol  demise.    Walker  v.  Giles  (a) 

was  discountenanced  in  Pinhom  v.  Souster  {b)  and  Brown 

▼•  The  Metropolitan  Counties  Life  Assurance  Society  (c). 

[CrmnpUm  J.     In  the  latter  case,  p.  836,  we  say,  "  The 

^*»e  of  Walker  v.  Giles  can  be  only  supported,  if  at  all, 

^  the  ground  pointed  out  by  Lord  Wensleydale  in  JVn- 

^'^ V.  Souster*'    I  do  not,  however,  put  much  weight 

^Pon  that  dictum,  because  I  rather  think  it  was  my  own 

^Piession,  my  impression  at  the  time  being  that  the 

^^^iority  of  Walker  v.  Giles  was  very  much  shaken.]  The 

^^ifft  also  there  say  "  We  do  not  at  all  assent  to  the 

**^^»8ition  that  there  was  no  tenancy .^^ 

Secondly,  assuming  that  there  was  a  tenancy,  and 

^^mitting  that  there  was  no  more  than  a  tenancy  at 

'^B,  the  holding  continued  in  the  person  of  the  widow, 

^^d  Aerefore  the  defendants  could  distrain  by  virtue  of 

^*^  8  Ann.  c.  14     The  words  of  the  proviso  in  sect  7 

^^  peculiar,  and,  when  closely  looked  at,  apply  to  such 

^  case  as  this.     The  distress  was  made  within  ^'six 

t^aleodar  months  after  the  determination  of  the  lease /^ 

(a)  6  a  B.  662.  (b)  8  Exch.  763. 
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1862.       <^d  ^^  death  of  the  tenant  is  an  ordinary  detenai- 
TutLxn,      nation  of  a  tenancy  at  will,  and  there  is  no  exccptio«»^ 
of  such  in  the  proviso.     Then  Braithwaite  v.  VooJueg  (cr^ 
is  an  authority  that  the  possession  of  the  tenant  firoc«^ 
whom  the  arrears  became  due  need  not  be  personaJt:^ 
but  may  be  by  a  representative  of  the  tenant.  [5facfe  — 
hum  J.     Here  G.  W.  Turner  being  tenant  in  fee  of  ib^-^ 
house,  his  administratrix  would  have  no  more  estate  i^^ 
it  than  a  stranger  would  have ;  the  right  to  take  po88U-^ 
sion  was  therefore  in  the  heir,  and  not  in  the  pluii  ^ 
tiff.     The  grant  of  letters  of  administration  has  tt^a^ 
effect  of  vesting  leasehold  property  in  the  administratczB 
by  relation  to  the  time  of  the  death  of  the  intestat^j^ 
so  as  to  enable  him  to  bring  actions  in  respect    ^ 
that  property  for  all  matters  affecting  the  same  snb^i^ 
quent  to  the  death  of  the  intestate ;  Lessee  of  Pat^s^ 
V.  Patten  (i),  cited  in  2  Selw.  N.  P.  698,  12th  cd« 
ICrompton  J.  cited  1  Williams'  JExecutors,  558,  note(/^] 
5th  ed.,  referring  to  Rex  v.  Harsley,  8  East^  410, 
Lord  Ellenborouffh,  and  Selw.  N.  P.  717,  6th  ed.] 
1  Williams'  Executors,  557,  5th  ed.  it  is  said,  '^  An 
nistrator  may  have  an  action  of  trespass  or  trover  for  th-^ 
goods  of  the  intestate  taken  by  one  before  the  letter^ 
granted  unto  him ;  otherwise  there  would  be  no  reme^^ 
for  this  wrong  doing/'     In  Foster  v.  Boies  (c),  wher^ 
goods  had  been  sold  after  the  death  of  the  intestate,  vd9 
before  the  grant  of  letters  of  administration,  avowedlf 
on  account  of  the  estate  of  the  intestate,  by  one  who  W 
been  his  agent,  it  was  held  that  the  administrator  might 
ratify  the  sale  and  recover  the  price  from  the  vendee  in 
assumpsit  for  goods  sold  and  delivered.    The  rights  and 

(a)  1  H,  Bl  467.  (b)  Alcock  f  Nap.  493. 

(r)  12  M.  ^'  W.  226. 
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liabilities  of  an  administrator  ought  to  be  correlative.        1862. 
[Blackburn  J.     Administration  may  be  taken  out  by       xueher 
creditors  and  others;  it  would  carry  the  doctrine  of      barres. 
relation  very  far  to  say  that  in  such  cades  there  might 
he  a  distress  upon  premises  in  the  occupation  of  an 
administrator  many  years  after  the  death  of  the  in- 
testate.] 

«/!  £.  Karslake  was  not  called  upon  to  reply. 

Crompton  J.  Two  points  have  been  ably  piressed  for 
^^  defendant :  first,  that  we  are  bound  by  the  case  of 
^aUter  v.  Giles  (a) ;  secondly^  that  the  present  case  is 
"^thin  the  decision  in  Braithwaite  v.  Cooksey  (b). 

Aa  to  the  first  point,  I  have  my  own  opinion  of  the 
*5*ae  of  Walker  v.  Oiles  (a) ;  but  it  is  the  general  rule  to 
follow  the  decision  of  a  Court  of  co-ordinate  jurisdiction, 
■*^   therefore  I  should  not  like  to  overrule  that  case, 
^Mch  was  decided  by  great  Judges,  without  further 
^^^^''^deration ;  and  I  admit  that  there  is  something  like 
'^^^^ngruity  in  the  two  clauses  of  the  deed.     I  have, 
™Wever,   so  strong  an  opinion  on  the  second  point 
*^  favour  of  the  plaintiflP,  that  I  will  not  discuss  the 
^^t  point  further  than  to  say  that  I  adhere  to  the 
&eat  doubts  which  we  expressed  on  a  similar  deed  in 
-^rown  V.  TTie  Metropolitan  and  General  Counties  Life 
-durance  Society  (c).     If  parties  come  to   an  agree- 
l&ent  that  one   shall  be  tenant  to  the  other,  and  the 
^lature  of  the  tenancy  is  expressed,   and  a  power  of 
distress  given,  it  would  seem  that,  however  the  agree- 
ment may  operate  in  a  particular  case, — whether  as  a 

{n)  6  C  B,  662.  {h)  1  H,  Bl.  465. 

(r)   1  E.  <f'  E.  832. 
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1862.  limitation  of  the  use  under  the  Statute  of  Uaes,  as  IJ] 
TuRNEB  rather  think  it  does,  or  whether  it  can  be  supported  as^ 
Barsei.  giving  the  party  occupation  as  tenant  under  the  tenns  o^^ 
the  deed,  or  as  a  redemise, — in  any  view  of  the  case  i^  J 
would  be  a  tenancy  at  will ;  and  then  it  is  expressly, 
within  the  authority  of  Walker  v.  Oiks  (a),  where  suc!^ 
a  tenancy  was  held  to  be  incompatible  with  the  obge 
of  the  deed. 

As  to  the  other  point, — assuming  Turner  to  havel 
tenant  at  will  of  the  defendants,  I  am  of  opinion 
the  plaintiff  is  entitled  to  judgment  on  the  ground  th^  ^^^ 
the  case  is  not  within  the  provisions  of  stat.  8  Ann.  c.  '^^  «^ 
At  common  law  a  landlord  could  only  distrain  wb^^^j, 
there  was  a  tenancy;  there  could  be  no  avowry  exeep^ 
on  a  tenancy.     To  remedy  that,  stat.  8  Ann,  c.  14.  a*.   6 
was  enacted;  but  that  enactment  is  carefully  accoixi- 
panied  with  a  proviso  in  sect.  7,  that  the  distress  shall  be 
made  while  the  tenant  from  whom  the  rent  aocmed  du« 
remains  in  possession.    It  is  a  hard  thing,  as  my  brother 
Blackburn  pointed  out,  that  a  stranger's  goods  should 
be  taken  for  such  arrears  of  rent,  and  it  is  not  likely 
that  they  would  be  upon  the  premises  as  long  as  tbi-^ 
tenant  remained  in  possession.  Therefore  it  is  importarB.'^ 
that  the  right  of  distress  should  be  confined  to  the  oocb*'* 
tinuance  of  the  possession  of  the  tenant  from  whom  tlB.^ 
arrears  became  due.     The  enactment  is,  that  "bc^^' 
and  after  the  said  first  day  of  May,  1710,  it  shall  ai»^ 
may  be  lawful,  for  any  person  or  persons^  having  vm^ 
rent  in  arrear  or  due  upon  any  lease  for  life  or  li?es^ 
or  for  years,  or  at  will,  ended  or  determined,  todL* 
train  for  such  arrears,  after  the  determination  of  the  si^ 
respective  leases,  in  the  same  manner  as  they  mig' 

(a)  6  C.  B.  662. 
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haye  done^  if  such  lease  or  leases  had  not  been  ended  or        1862. 

determined.  Now  this  case  would  be  within  those  words,       Turker 

because  on  the  death  of  Turner  the  lease  was  determined.       ^^^^y& 

Then  there  is  a  proviso  in  the  next  section  that  such 

distress  must  be  made  ^'  within  the  space  of  six  calendar 

months  after  the  determination  of  such  lease,  and  during 

the  continuance  of  such  landlord's  title  or  interest,  and 

during  the  possession  of  the  tenant  from  whom  such 

•wears  became  due.''     It  is  impossible  to  say,  without 

some  authority  to  that  effect,  that,   the  tenant  being 

'«id,  the  possession  of  the  person  from  whom  the  arrears 

ocsrued  due  is  continued  in  the  present  case. 

In  Braithwaite  v.  Cooksey  (a)  indeed  the  Court  allowed 

distress  to  be  good  during  the  possession  of  the  admi- 

^tratrix;  but  they  do  not  give  any  reasons  for  their 

'dginent,  and  it  seems  to  have  been  a  peculiar  case, — 

^^    tenancy  was  not  determined  by  the  death  of  the 

^see,  but  continued  after  his  death,  so  that  his  admi- 

**t«^trix  became  tenant  imder  the  lease ;  whence  it  is 

^^x*  that  a  distress  would  lie  for  rent  which,  accruing 

^  tl^e  lifetime  of  the  lessee,  did  not  fall  due  until  after 

**  death  and  in  the  time  of  the  tenancy  of  the  adminis- 

"^t^inx ;  and  that  may  have  been  such  a  case.     If  this 

*  ^ct  an  explanation  of  that  case,  I  cannot  agree  that, 

^^en  a  tenancy   has  been  determined   by  the  death 

^^  the  tenant,  arrears  of  rent  may  be  distrained  for, 

'^thin  the  words  of  sect.  7,  "  during  the  possession  of 

the  tenant  from  whom  such  arrears  became  due." 

The  present  case  is  also  distinguishable  from  Braith- 
^oaite  V.  Cooksey  on  the  groimd  that  there  was  no  pos- 
session by  any  representative  of  the  tenant  at  the  time 
when  the  act,  otherwise  illegal,  was  done  by  the  defendant. 
It  is  true  the  plaintiff  afterwards  took  out  administra- 
(a)  1  H.  Bl  4Go. 
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1862.       tion^  but  I  doubt  whether  the  defendant  can  aay  that 
Turner       the  wrongful  act  of  the  plaintiff  in  taking  posseasion  was 
BAR9iEs.      converted  into  a  rightful  one  by  relation.  There  are  cases  ^ 
in  which  a  wrongful  act  may  become  rightful  by  relation^ 
but  it  is  not  necessary  to  say  whether  this  is  one  o*^^ 
them^  because,  even  if  the  plaintiff  had  been  in  posse^^ 
sion  as  administratrix^  this  case  would  not  be  withii^ 
the  statute. 

Blackburn  J.     I  am  of  the  same  opinion.     If  it  ^ps*^- 
necessary   to  consider   whether  Giles  v.   Walker  (a) 
still  a  binding  authority,  I  should  require  time  to  consic^^ 
the  matter  very  carefully  before  I  said  that  it  was  ixc^ 
But  it  is  not  necessary,  because,  assuming  that  the  ^cj 
thority  of  that  case  has  been  so  shaken  as  not  to     Iji 
binding  upon  us,  the  utmost  effect  which  can  be  gives 
to  the  deed  is,  that  Turner  during  his  lifetime  became 
tenant  at  will,  subject  to  a  rent  which  might  be  distrained 
for.   It  would  be  an  enormous  mischief  if  we  were  to  hold, 
contrary  to  the  fact,  that  the  payment  of  interest  under 
a  mortgage  deed  turned  the  possession  of  the  mortgagor 
into  a  tenancy  from  year  to  year,  requiring  six  montk'« 
notice  before  the  mortgagee  could  enter  into  possessioii- 

Treating  this  then  as  a  tenancy  at  will,  it  terminate^ 
on  the  death  of  the  tenant,  and  the  only  question  i* 
whether,  after  the  tenancy  at  will  had  been  determin^^ 
by  the  death  of  the  tenant,  the  defendants  could  distrain 
goods  on  the  demised  premises  by  virtue  of  stat  8  An^^* 
c.  14.  Sect.  6  of  that  statute  recites:  "Whereas  tenan^^ 
pur  outer  vie  and  lessees  for  years  or  at  will,  frequently  hol^ 
over  the  tenements  to  them  demised,  after  the  detennin^^ 
tion  of  such  leases :  and  whereas  after  the  determinatic^^ 
of  such,  or  any  other  leases,  no  distress  can  by  law  l^ 
{a)   6  a  B.  662, 
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e  for  any  arrears  of  rent  that  grew  due  on  sucli  re-        1862. 

sp^^'^^ve  leases  before  the  determination  thereof."     The       Turner 

iKi.las^3hief  for  which  the  statute  intends  to  provide  a       Barmm. 

1-^x33.  cdy  is  the  tenant  holding  over ;  and^  there  being  no 

po^wer  of  distifaining  in  that  case,  the  enacting  part  gives 

et  power  to  any  person  "  having  any  rent  in  arrear  or  due 

vipoi:!  any  lease  for  life  or  lives,  or  for  years,  or  at  will, 

ended  or  determined,  to  distrain  for  such  arrears,  after 

tlie   determination  of  the  said  respective  leases,"  *in  the 

6axn.e  manner  as  if  they  had  not  been  determined.    And 

then  comes  the  proviso  on  which  the  question  turns, 

the   important  words  of  which   are,   that  the  distress 

miidt  be  made  "  during  the  possession  of  the  tenant 

frotn  whom  such  arrears  became  due."     In  this  case, 

the  arrears  became  due  from  Turner  in  his  lifetime  :  the 

Premises  were  not  in  his  possession  after  his  death ;  and 

therefore  the  possession  was  not  in  him  from  whom  the 

drears  became  due.     It  is  true  that  the  widow  and 

^^uaehold  servants  continued  in  the  house  at  the  time  of 

^^^  distress,  but  they  had  no  right  to  do  so ;  and  they 

^^^  not  the  tenant  from  whom  the  arrears  became  due. 

'^^  possession  contemplated  by  the  statute,  though  a 

^^X>ngftii  possession,  must  be  a  possession  by  the  tenant 

^^Oa  >yliom  the  arrears  became  due ;  and  the  possession 

^  ^his  case  was  not  his. 

^he  widow  indeed  afterwards  took  out  administration, 
^^  ^  far  represented  her  deceased  husband.  But  even 
^he  had  been  administratrix  at  the  time  of  the  dis- 
^^^,  she  would  not  have  been  in  possession  as  adminis- 
^^tirix^  nor  have  had  any  right  to  be  in  possession  as  such. 
^*'-  Coleridge  argued,  that  because  there  is  a  right  of 
^^ion  in  an  administrator  to  sue  for  rent,  the  letters  of 
^Ministration,  when  granted,  related  back  so  as  to  render 
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1862 


Babmes. 


ber  possession  the  possession  of  her  deceased  husl 

who  was  tenant.   I  do  not  think  that  even  the  execul 

Turner 

▼•  _       if  she  had  taken  out  probate^  would  have  represented  t 
tenant  for  this  purpose.    But  it  is  not  necessary  to 
dde  that.    In  Braithwaite  v.  Cooksey  (a)  there  was  a  li 
for  years^  and  the  administratrix  continued  rightfvLVJ^ 
in  possession  under  the  lease  after  the  death  of  the  less^^cs ; 
and  how  far  in  such  a  case  they  may  be  identified  ir-i.^1 
the  testator  as  one  tenant  is  a  question  which^  if  it  aroAc 
then^  has  not  arisen  since:  and  it  does  not  arise  in  time 
present  case^  because,  from  the  peculiar  terms  of  llie 
deed^  there  was  a  tenancy  in  which  Turner  was  tfin<fc,iat 
at  will  in  the  strict  sense  of  the  term,  and  his  adminis- 
tratrix never  had  anything  in  the  tenancy.     It  is  suffi- 
cient to  say  this  distress  is  unlawful  on  the  ground  iiMjai 
it  was  not  made  during  the  possession  of  the  person    ss 
tenant  from  whom  the  arrears  became  due. ' 

Mellor  J.   I  say  nothing  about  Giles  v.  Walker  (i),   ^> 
it  is  unnecessary  to  do  so.   I  found  my  judgment  upon  tl^e 
question  whether  the  distress  under  the  circumstances  i^^ 
lawful.  At  common  law,  a  distress  after  the  determinati^^^ 
of  the  tenancy  could  not  be  made,  and  stat.  8  Ann.  c.  I  "^ 
came  in  to  the  relief  of  landlords  in  certain  cases;  b*»-*> 
to  entitle  the  defendants  to  succeed  under  that  statu't^* 
which  enables  landlords  who  have  rent  in  arrear    *^ 
distrain  after  the  expiration  of  the  term  or  interest    ^* 
the  tenant,  they  must  bring  themselves  within  the  co^"*^* 
ditions  in  the  7th  section,  one  of  which  is,  that  tl^^ 
distress  must  be  made  ''  during  the  possession  of  t-^^ 
tenant  from  whom  such  arrears  became  due.'' 

It  is  admitted  that  this  was  a  tenancy  at  will  ys\i^^ 
(a)  1  //.  Bl  46:>.  (A)  6  C.  B.  002. 
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red  on  the  death  of  the  tenant^  and  therefore  there        i862. 
nothing  for  the  administratrix  to  represent  by  her      rp^^^j,^ 
equent  possession.     I  think  the  case  of  Braithtoaite      -qJ^j^^ 
hoksey  (a)  has  been  explained  by  my  brother  Cromp- 
supposing  his  suggestion  to  be  correct  as  to  the 
I  of  it.      At  any  rate  that  case  is  distinguishable, 
Liise  the  tenancy  did  not,  as  in  this,  expire  with  the 
h.  of  the  tenant ;  there  n'as  a  period  when  in  a  repre- 
atiye  character  the  administratrix  occupied  as  tenant ; 
therefore  her  occupation  might  be  considered  the 
e  as  that  of  the  tenant     In  this  case  the  tenancy  or 
test  ceased  on  the  death  of  the  tenant,  and  on  that 
ind  the  distress  was  unlawful. 

BOMPTON  J.  I  wish  to  add  that  the  recital  of  sect  6, 
rhich  my  brother  Blackburn  has  referred,  is  strongly 
EtYOur  of  our  .judgment  as  shewing  that  the  mischief 
bemplated  by  the  statute  was  one  arising  during  the 
ftncy  of  the  lessee  himself.  This  recital,  coupled 
b  the  condition  in  sect  7,  makes  it  clear  to  my 
id  that  the  statute  was  not  intended  to  apply  to  cases 
^re  the  tenancy  was  determined  by  the  death  of  the 
wit. 

Judgment  for  the  plaintiff. 

(a)  1  K  Bl.  465. 
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FHdaffy 
April  25th. 

Mftrine  in- 
surance. 
Average  or 
amstructive 
total  loss. 


Grainger,  Kerr  and  others  against  Martil.'   g» 

In  June,  1859,  the  owners  of  a  ship  valued  at  17,000?.  canMd  Htm.  ^siwb- 
selyes  to  be  insured  by  policies  in  the  usual  fonn  for  16,000?.,  Corona 
Bortihay  to  Liverpool.     When  off  Algoa  Bay  she  encountered  ^^••■7 
BCTere  weather,  and  sustained  such  dama^  that  it  became  necesfaiT'  'to 
put  into  Port  Louis,  in  Mauritius;  and  in  January,  1860,  the  marten; 
after  correspoiidence  with  the  owners  in  England,  being  left  to  act  mM  lia 
considered  best  for  the  interest  of  aU  parties  concerned,  sold  her  in9t€>«ad 
of  having  her  repaired.    The  owners  had  bou|;ht  the  ship  in  18^&  £kx 
20,000/. ;  and  20  per  cent,  would  be  a  reasonable  deduction  in  respe^ct 
of  wear  and  tear  at  the  time  when  the  policy  attached.    The  cost    of 
building  such  a  ship  at  that  time  would  have  been  20,000?. ;  and  time 
cost  of  repairing  her  would  have  been  10,600?.     Her  value,  after  »he 
had   been  repaired,  would  have  been  7500?.,   she  beine  a  vessel     «f 
exceptional  size  and  class ;   but  an  owner  wanting  suoi  a  ship  ^wir     • 
the  particular  purposes  of  his  trade,  and  having  to  elect  either     '^ 
sell,  or  to  repair,  or  to  purchase,  would  have  elected  to  repair  her.  ^^^* 
such  a  vessel  could  not  have  been  built  or  purchased  at  that  time  for     ^ 
small  a  sum  as  10,500?.     On  a  case  stated  between  the  owners  tod  <^^ 
underwriter,  the  Court  having  power  to  draw  in^rences  of  &ct :  Htff^  » 
that  the  price  of  such  a  ship  in  the  market  after  she  was  repaired  v 
not  the  test  of  her  real  value,  and  that  the  inference  from  the  ft 
was,  that  the  cost  of  repairs  would  not  have  exceeded  the  value  of  t 
ship  when  repaired,  and  therefore  Uie  loss  was  an  average  lots  < 
and  not  a  constructive  total  loss. 


''PHIS  was  a  case  stated  by  an  arbitrator  by  order  ( 
a  Judge  without  pleadings. 
On  the  4th  June,  1859,  the  plaintiffs  being  owners  ( 
the  ship  Acadia,  of  which  the  plaintiff,  H.  H.  Kerr,  wh 
owned  one  sixteenth  •  share  in  it,  was  master,  cau 
themselves  to  be  insured  by  policies  of  insurance,  in  tfa 
usual  printed  form,  for  3000i,  from  Bombay  to  lioe^^' 
pool.  The  defendant  underwrote  the  policy  for  KXh-^* 
(A  copy  of  the  policy  accompanied  the  case.)  By  oth^^  ^ 
policies  the  plaintiffs  effected  insurances  on  the  shij 
for  the  same  voyage  for  further  sums,  amounting  in 
to  13,000/.,  and  making  with  the  insurance  above  men^ 
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tior^od  16^000/.     In  all  the  policies  the  ship  was  valued        1862. 
**    -*-7>wO/.  ^  Grainger 

^TJie  Acadia  sailed  from  Bombay  for  Liverpool  in  due      martin. 
coixrse,  under  the  command  of  the  plaintiff,  H.  H.  Kerr, 
witli.  a  general  cargo.     During  the  voyage,  when  off 
Al^€Hi  Bay,  the  vessel  encountered  very  severe  weather, 
and  sustained  so  much  damage  that  it  became  necessary 
to  put  into  an  immediate  port,  and  the  master  accord- 
i^gly  bore  away  ior  Mauritius,  and  arrived  at  Port  Louis, 
in  that  island,  on  the  21st  August,  1859. 

On  the  23rd  August  a  survey  was  held  on  the  vessel, 
^hen  it  was  found  that  she  was  making  eleven  inches  of 
^"^ter  per  hour,  and  the  surveyors  recommended  that  the 
<^u*go  should  be  discharged  till  the  leak  took  up,  and  for 
fiurther  examination. 

The  discharge  of  cai^o  was  accordingly  proceeded  with , 
Ai^d  on  the  8th  September,  1859,  the  master  wrote  to 
Messrs.  D.  Grainger  §•  Son,  of  Belfast,  the  managing 
owxiers  of  the  Acadia,  a  letter,  which  they  received  about 
the  10th  October,  1859,  and  in  which  he  gave  a  detailed 
^<^ocunt  of  the  damage  which  the  ship  had  met  with,  and 
^^ttmates  of  the  probable  expenses  of  repairing  and  refit- 
^^gher,  as  well  as  of  landing  the  cargo,  storage,  dray  age 
^d  reshipp  ing. 

On  receipt  of  this  letter,  Messrs.  D.  Grainger  Sf  Son 

^J^te  to  Captain  Kerr  a  letter,  dated  the  15th  October, 

^8^9,  which,  after  giving  him  certain  instructions  with 

'^^pect  to  the  ship  and  cargo,  proceeded  as  follows: — 

'  W'e  give  you  these  instructions  as  the  best  that  occmr 

^  Ourselves,  but  under  all  the  circumstances  of  the  case 

^®  leave  entirely  to  your  own  good  judgment  to  act  as 

^^^  Consider  best  for  the  interests  of  all  concerned,  and 

^oul^  particularly  impress  upon  you  to  keep  the  interest 
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1862.        of  underwriters  in  view.     In  conference  with  the  und< 
Grainobb""  writers  of  ship,  it  has  been  thrown  out  as  a  hint  w( 
Maetih       y^^^  consideration,  that  if  you  find  that  the  n( 

repairs  cannot  be  satisfactorily  done  at  Mauritius^  ixr      ^^ 
a  cost  which  from  your  previous  experience  you  Iudlo^^^ 
would  be  double  the  cost  at  home,  the  ship  should    >:^^ 
cobbled  up  sufficiently  to  come  home  in  ballast   In  tli^^ 
case  you  must  be  most  particular  that  the  suryeyos-* 
recommend  this  course  to  be  most  for  the  interest  of  i^JJ 
concerned,  as  otherwise  you  would  not  be  justified  mjb 
abandoning  your  fireight  and  forwarding  your  cargo  l3^ 
other  vessels.     You  must  then  take  the  earliest  opportKisi'* 
nity  of  advising  us  by  what  vessel  the  cargo  comes  br^^ 
ward,  to  enable  us  to  give  sufficient  publicity  for  ovne:^^* 
of  cargo  to  protect  themselves. 

"  Yours  very  truly, 
(Signed)         '^  David  Chrainger  ^  Sim!^ 

On  the  7th  October,  1859,  the  greater  part  of  the  csr^^ 
having  been  discharged,  a  second  survey  was  held  cm  tb:===^^ 
ship ;  when  the  report  of  the  surveyor  stated  thit  sk^^ 
still  made  one  and  a  half  inches  of  water  an  hour. 

After  the  7th  October,  1859^  the  master  obtained  firo^^^ 
The  Mauritius  Marine  Yard  and  Dry  Dock  Companjf  s-^^^ 
estimate  that  the  cost  of  executing  the  repairs 
tioned  in  the  surveyor's  report  of  that  date  would 
exceed  6000iL,  but  the  Company  declined  to  undertaL 
to  complete  them  for  that  sum. 

On  the  11th  October,  1859,  the  master  wrote  to  M( 
D.  Grainger  §•  Son  a  letter,  which  reached  them  on  ill  --^^ 
8th  November,  1859 ;  with  which  he  forwarded  a  cop^^^ 
of  the  surveyor's  report  of  7th  October,  1859,  and  c^^^ 
the  (estimate,  and  informed  them  that,  with  soch 
costs  before  him  for  repairing  the  ship,  he  did  not 
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Kider  himself  justified  in  going  into  those  repairs  without        1862. 
orders  fipom  them  to  that  eflTect.  ""gkaikgkiT" 

Between  the  11th  October  and  the  10th  November  the  Martin. 
mas'ter  made  arrangements  under  which  The  Acadia's 
cargo  was  eventually  sent  on  to  Liverpool  by  other 
vessels;  and  on  the  10th  of  November  he  wrote  to 
Messrs.  D.  Grainger  %  Son  a  letter,  which  they  received 
on  the  10th  December,  and  in  which  he  stated  that,  fail- 
ii^S  to  get  a  telegraph  from  them  by  last  mail,  and 
finding  that  the  repair  of  the  ship  would  take  9000/. 
exdusive  of  expenses  to  be  paid  by  cargo,  he  considered 
that  he  had  no  alternative  but  to  forward  the  cargo  as 
quickly  as  possible  and  await  their  orders. 

-AJket  the  10th  November,  and  when  all  the  cargo 
Was  out  of  the  ship,  further  damages  were  discovered. 
Another  survey  was  held,  and  on  the  surveyor's  report 
of    those  damages  being  submitted  by  the  master  to 

Thic  Mauritius  Marine  Yard  and  Dry  Dock  Company, 
^^t  C!ompany  estimated  that  the  additional  expense 

woold  not  exceed  8500/.,  making,  with  their  former 

^^mate,  a  total  of  9500/.      They  declined  however,  as 

'^^fore,  to  undertake  the  additional  repairs  for  the  amount 

of  tleir  estimate. 
On  the  8th   December,  1859,  the  master  wrote  to 

^'eesra,  D.  Grainger  §•  Son,  the  following  letter  which 

*®y  received  on  the  9th  January,  1860. 

*'  Ship  Acadia, 
"  -'Messrs.  D.  Grainger  %  Son.  "  Port  Louis 

*'  Mauritius,  8th  December,  1859. 

'*  Since  writing  you  last  mail,  I  have  had  another  sur- 
^^  On  the  ship  after  all  the  cargo  was  discharged,  and 
^^  t|[iy  getting  survey  report,  submitted  it  to  the  Marine 
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1862.  Dry  Dock  Managers :  they  gave  me  aa  estimate  to  ^^ 
Grainoeh  the  work  therein  stated^  amounting  to  3500i,  but  wou*^ 
Martin.      ^^^  ^^^^  themselves  to  that  sum,  although  they  gave 

as  their  estimate  of  the  probable  cost  as  near  as  tl^«^ 
could  calculate  on  the  back  of  survey  report,  making  j 
total  of  9500/.     On  my  presenting  the  surveys  and  e^ti* 
mates  thereon  to  the  surveyors,  they  at  once  gave  as  thehr 
opinion  from  the  shattered  state  of  the  ship,  and  their 
long  experience,  that  the  actual  cost  to  repair  wonld 
amount  to  at  least  30  per  cent,  on  the  estimates  handed 
me  by  Dry  Dock  Managers,  and  from  my  own  experiencse 
and  knowledge  of  ships  that  have  been  repaired  since  I 
arrived  here,  I  am  of  opinion  the  surveyors'  added  ooa^j 
as  written  by  them  on  their  survey  report,  would  be 
withm  the  mark.     This  would  make  12,350/.  for  the 
shipwright's  work  alone,  to  which  I  may  add  for  sail^ 
and  rigging  cut  and  blown  away,  unmooring,  pilotage 
to  and  from  dry  dock,  scraping,  painting,  and  borirm^ 
pumps,  and  new  gear,  surveys,  and  other  incidental  e*^' 
^       penses  connected  with  docking  and  repairs,  say  1500^^' 
making  a  total  of  13,850/.,  an  amount  so  far  above  il^-^ 
value  of  the  ship  if  repaired  at  home,  that  I  at  once  ma^* 
up  my  mind  to  abandon  and  sell  the  hull,  rigging,  saiL^A 
stores,  &c.,  as  soon  as  I  can  get  all  ready  for  the  aucdo^^- 
on  accoimt  and  for  the  benefit  of  aU  concerned.   .... 

^'  I  hope  by  next  mail  to  be  able  to  send  you  all  docc^^ 
ments  connected  with  the  cargo  and  sale  of  ship,  &c. 

'^  I  remain.  Gentlemen,  your  obdt.  Servant, 

'' Henry  H.  Kerr.'' 
After  the  date  of  this  letter,  the  master  submitted  tfc^ 
estimates  he  had  obtained  for  the  repairs  to  survcyo^*^ 
who  gave  him  the  following  certificate : 
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^*  The  undersigned  being  requested  by  Captain  Kerr,        1862. 
of  'tlie  ship  Acadia,  to  examine  the  estimates  of  the  re*      Geainqek 
pairs  of  the  said  ship,  as  recommended  by  the  surveyors^       Martin. 
and   to  state  our  opinions  how  he  should  act  for  the 
benefit  of  all  concerned :  We  hereby  declare  that,  having 
carefully  examined  all  the  estimates  for  the  repairs  as 
recommended    by    the    surreyors,  the    estimates    are 
generally  far  short  of  the  actual  dock  charges.     It  is 
CMir  opinion,  that  Captain  Kerr  would  not  be  justified 
in  entering  upon  repairs  which  would  evidently  exceed 
10,CX)OiL,  and  we  therefore  recommend  him  to  abandon 
Th^  Acadia  for  the  interest  of  aU  concerned  (estimated 
^ne  m  Liverpool  being  7850/.) 
**  Mauritius^  December ,  1859.  "  John  Eraser ,  &c'^ 

C>ii  the  13th  December^  1859,  the  master  attended 
befoie  a  notary  public  at  Port  Louis,  and  formally  de- 
dajned  that  he  abandoned  The  Acadia  to  the  under- 
^^^en;  and  at  his  request  a  notarial  act  was  formally 
dr^'^n  up  recording  such  abandonment,  and  the  intention 
of  tie  master  to  sell  the  vessel  and  hold  the  proceeds  for 
•^^^^imt  of  whom  it  might  concern. 

On  the  7th  January,  1860,  The  Acadia  was  sold  at 
^^^ritius,  by  auction,  under  the  master's  orders.  The 
^^^®^  realized  1350/.,  which  was  reduced  by  the  charges 
^"^^  expenses  attendant  upon  the  sale  to  1070/.  The 
^^ndia  was  afterwards  broken  up. 

^  the  10th  February,  1860,   Messrs.  D.   Grainger 

^  ^ojiT  eceived  firom  the  master  the  surveyor's  report  on 

^  Airther  damages,  and  the  estimate  of  The  Mauritius 

^^7ie  Yard  and  Dry  Dock  Company,  for  repairing  the 

^^,  referred  to  in  his  letter  of  the  8th  December, 

^^Q,  and  also  the  notarial  act  of  abandonment  above 

^^Xitioned. 

^Ol.    II.  2    H  B.    &   S. 


1862. 
Grainokr 

V. 

Martin. 
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On  the  same  day  the  assured  gave  the  underwnt^^f,^ 
on  the  ship  notice  of  abandonment.     The  nnderwnte^^ 
however,  refused  to  accept  the  abandonment. 

The  cost  of  repairing  the  ship  would  have  been  lOfiOO/L 

In  1855,  the  plaintiflfe  bought  the  ship  for  20,0001. 

The  cost  of  building  such  a  vessel  as  The  Acadia  at 
the  time  the  policy  was  eflfected,  and  at  the  date  of  the 
sale  at  Mauritius^  would  have  been  20,000t  For  the 
purposes  of  this  case,  20  per  cent  would  be  a  reasonable 
deduction  from  the  cost  price  of  the  vessel  in  respect  of 
wear  and  tear  at  the  date  when  the  policy  attached,  and 
at  the  date  of  the  condemnation  of  the  vessel  at  the 
Mauritius.  The  value  of  the  ship  to  sell  when  the  rialc 
on  the  policy  commenced  was  7500/.  Her  value  to  sell 
at  the  time  when  the  repairs  would  have  been  completed, 
assuming  such  repidrs  to  have  been  properly  executeA 
would  have  been  the  same  sum. 

The  Acadia  was  a  vessel  of  exceptional  size  and  du^9 
and  her  value  at  any  time  to  sell  would  depend  ver^ 
materially  upon  whether  the  sale  were  at  the  instance  cp» 
an  owner  anxious  to  sell  or  of  a  buyer  anxious  to  po^*^ 
chase.     The  value  above  stated,  assuming  the  repairs  t^^ 
have  been  completed,  is  what  the  ship  would  have  reaHie^ 
if  sold  by  an  owner  anxious  to  sell  at  the  period  V0^ 
question,  when  the  market  for  all  kinds  of  shipping  w»^ 
in  a  very  depressed  state.     An  owner  wanting  such   ^ 
ship  for  the  particular  purposes  of  his  trade  at  the  tiin^^ 
when  the  Acadia  was  sold,  and  having  to  elect  to  sdl,  t^^ 
repair,  or  to  purchase,  would  have  elected  to  repair,  k^^ 
such  a  ship  could  neither  have  been  built  nor  purchas^^ 
at  that  time  for  so  small  a  sum  as  10,500/. 

The  plaintiffs  claim  to  recover  the  sum  insured  as  fo/ 
a  constructive  total  loss  of  the  ship. 
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Time  defendant  contends  that  he  is  not  liable  as  for  a        1862. 


m8t:Tactiye  total  loss,  but  for  an  average  loss  only.  Gbainoer" 

TTzic  Court  was  to  have  power  to  draw  any  inference  of      mabtin. 
d    £roin  the  above  statements  and  evidence  which  a 
ay  jmight  draw. 

T^e  questions  for  the  opinion  of  the  Court  were : 
Fix^  Whether,  under  the  circumstances  stated,  the 
sfeackdant  was  liable  as  for  a  constructive  total  loss, 
ft^^ondly.  If  the  Court  should  be  of  opinion  that  the 
sfazi.dant  was  liable  as  for  a  constructive  total  loss,  were 
»  I^laintiffi  entitled  to  recover  as  on  the  footing  of  the 
ctiMil  selling  value  7500/.,  or  of  the  policy  value  1 7,000/.  ? 
Thirdly.  If  the  Court  should  be  of  opinion  that  the 
cfexxdant  was  liable  for  an  average  loss,  and  not  for  a 
wistnructive  total  loss,  then  were  the  plaintiflFs  entitled 
^  J^^coYcr  more  than  the  difference  between  the  saleable 
•hxo  of  the  ship  7500/.,  and  the  net  proceeds  of  the 
^®  1070/.,  or  on  what  principle  was  such  average  loss 
0 be  ascertained? 

If  the  first  question  were  answered  in  the  aflSrmative, 
^^^^ment  was  to  be  entered  for  the  plaintiffs  in  the  sum 
^  be  named  by  the  Court 

It  was  agreed  that,  should  the  Court  be  of  opinion 
"^t  the  defendant  was  liable  as  for  an  average  loss  for  a 
''^  exceeding  the  difference  between  the  saleable  value 
^^  the  net  proceeds  as  above  mentioned,  the  amount  of 
*^*^  Uability  would  be  ascertained  on  the  principle  to  be 
*^ted  by  the  Court  by  an  arbitrator  selected  for  that 
'^^^'pose,  and  judgment  was  to  be  entered  for  the  plain- 
^^  for  the  sum  to  be  so  ascertained. 

^onyman  (with  him  fFatkin  Williams),  for  the  plaintiffs. 
"^[Mellishy  contr^,  admitted  that  the  answers  on  the 
2  H  2 
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1862.        second  and  third  questions  must  be  in  favour  of  t'^:^^ 
Grainoeb     plaintiffs.]  On  the  second  question  Irving  v.  Manning  C^^» J 

V.  .       • 

Martin       IS  in  point  for  the  plaintiffs. 

As  to  the  first  question. — It  was  not  the  duty     of 
the  master  to  repair  the  ship  in  the  port  at  Matmtiwtm, 
the  cost  of  repair  being  estimated  at  10,500/.,  and  "her 
value  to  sell  in  the  market,  after  she  had  been  repaii^ed, 
being  only  7500/.     It  is  true  that  the  arbitrator  who     I 
stated  this  case  adds  that  the  ship  was  of  exceptioaal 
size  and  class;   and  then  he   gives  the  seller's  price 
and  the  buyer's  price.     But,  in  stating  that  an  owner 
wanting  such  a  ship  would  have  elected  to  repair  it, 
he  does   not  find   that  the  plaintiffs  wanted  sudi   a 
ship ;  and  the  presumption  is  that  they  did  not,  as  her 
cargo  had  been  sent  on  by  other  vessels.     The  case 
ought  to  go  back  to  the  arbitrator  to  find  what  the 
ship  would  be  worth  if  it  sold  reasonably,  or  if  there  w^* 
a  buyer  anxious  to  purchase. 

Mellish  (with  him  Broun),  for  the  defendants.— TH^ 
burden  is  on  the  plaintiffs  to  make  this  out  to  be    • 
total  loss  by  construction.     Every  material  fact  necc^' 
sary  for  the  decision  of  the  case  has  been  found  \^'^ 
the  arbitrator.      The  ship  in  question  was  one  of  e^^' 
ceptional   size  and  class,   the  value   of  which  is  n^^ 
tested   by   the  market   price,   as  would   be  the  ca^^ 
with  an  ordinary  ship  purchasable  in  the  market    H^** 
The  African  Steam  Ship  Company  v.  Stoanzg  {b)  Wo^^ 
V.  C.  said,  p.  664 :  "  It  is  true,  that  the  sum  which  tl*^ 
ship  would  have  sold  for,  cannot,  in  all  cases,  be  a  tm*^ 
criterion  of  its  value.     Cases  might  arise,  in  which   *^ 

{ii)  1  H.  L.  Cos.  287 ;  B.C.^  C.  B.  391. 
(A)  2K.^J.  6«0. 
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lopit  that  criterion  would  lead  to  undue  depreciation.        1862. 

particular  class  of  ships  might  be  adapted  for  one  graikqer 
Gtrticular  description  of  traffic,  and  for  that  alone ;  and  martin. 
vat  description  of  traffic  might  be  entirely  occupied  by 
ne  Company,  with  which  it  might  be  hopeless  to  com- 
wte,  80  that  there  would  be  no  market  for  a  ship  of  that 
^articular  description.  If  such  a  case  should  ever  occur, 
t  would  be  necessary  for  the  Court  to  adopt  some  other 
iriterion.  One  I  venture  to  suggest  might  be,  to  ascer- 
^  the  price  given  for  the  ship,  and  the  subsequent 
leterioration.  Some  such  criterion  would  have  to  be 
<iopted ;  for  otherwise  the  value  of  the  ship  would  be 
hat;  the  ship  would  sell  for  to  be  broken  up.  Here, 
J^ever,  no  one  suggests  that  the  value  of  this  ship  is 
l>o  taken  at  what  she  would  have  fetched  to  be  broken 
'•**  According  to  the  argument  on  the  other  side,  the 
^i^Twriter  would  be  liable  for  less  than  if  this  had  been 
^ip  ordinarily  in  use.  In  the  cases  upon  this  subject 
'  i^hip  was  an  ordinary  one,  and  then  the  expressions 
^►t:  the  ship  would  be  worth  to  sell,  and  what  it  would 
"^vorth  to  the  owner,  are  equivalent ;  but  when  as 
^"^  the  ship  is  not  saleable  in  the  market  it  is 
^ferent. 

-^ianyman,  in  reply. 

C2rompton  J.  I  am  of  opinion  that  our  judgment 
^ht  to  be  for  the  defendant.  Mr.  Honyman  has  prin- 
?^y  urged  that,  if  this  went  back  to  the  arbitrator, 
-  might  state  some  facts  which  would  make  out  a  case 
•*  him.  If  it  appeared  that  there  was  any  mistake  in 
•^ting  the  facts,  we  might  send  the  case  back  even  against 
^^  will  of  the  opposite  party ;  but,  from  what  has  passed, 
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1862.        I  rather  suppose  that  the  arbitrator  has  stated  all  il:^^ 


Grainoeb     fects  he  could,  and  has  drawn  inferences  as  fiir  as  ] 
Martin.      fowii  himself  able  to  do  so ;  and,  with  the  consent  ^of 
the  parties,  he  has  left  it  to  us  to  say  what  concliuao^c=tt 
we  draw  from  the  facts. 

This  is  not  in  itself  a  case  of  total  loss ;  but  it  m^^f 
be  a  constructive  total  loss  if  the  ship  was  not  wort^^ 
repairing  by  a  prudent  owner.    We  must  consider  wh^s- 
ther  that  is  made  out  or  not.    Now  I  cannot  from  tlm< 
facts  before  us  draw  the  inference  that  this  ship  wooB.^ 
not  be  worth  more  than  10,5002i,  as  the  fair  value  of   ^ 
ship  so  situated,  and  being  a  ship  "  of  exceptional  si^^ 
and  class :" — on  the  contrary,  my  impression  is  th^^*^ 
she  would  have  been  worth  more  that  10,5001.  wheM" 
repaired.      Indeed  I  can  hardly  say  that  she  woaX^ 
not  be  worth  20,000/.,  the  sum  which  it  would  co^* 
to  build  her.     Mr.  Honyman  ai^es  that  she  woul^ 
only  be  worth  75002^,  because  she  could  not  be  sold 
the  ordinary  course  of  things,  to  persons  who  did 
actually  want  such  a  ship,  for  more  than  7500iL    As   ^^ 
pointed  out  by  Vice  Chancellor  Wood  in  The  AfriaM'^ 
Steam  Ship  Company  v.  Swanzy  (a),  what  a  ship  wouB-^ 
fetch  under  such  circumstances  cannot  be  the  £Edr  valii.^^ 
He  says,  if  it  were  so  the  value  of  the  ship,  which  migl:** 
be  a  new  one  just  built  at  an  enormous  cost,  would  l^^ 
what  the  ship  would  sell  for  to  be  broken  up.    Tk^^^ 
would  lead  to  a  great  extension  of  the  doctrine  of  ooy:^-'-' 
structive  total  loss,  because,  in  the  case  of  ships   o^ 
exceptional  character,  only  wanted  for  special  purpose^ 
and  not  likely  to  find  an  immediate  sale,  almost  Kny 
loss  that  might  happen  would  be  made  a  total  loss.    I  do 
not  think  it  is  a  fair  argument  that,  because  the  ship 
(a)  2K.4J.  660.  664. 
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old  only  be  sold  for  7500/.,  therefore  it  would  not  be        1862. 
urth  while  to  repair  the  ship  at  a  cost  of  10,500il ;  for     graikgkb 
might  be  equally  urged  that  it  would  not  be  worth  ^• 

die  to  build  a  ship  for  20,000/.  because  she  would  only 
;cli  in  the  market  a  much  less  sum.  It  is  clear,  there- 
re^  that  in  this  case  the  yalue  of  the  ship  in  the  market 
nnot  be  the  true  test.  It  appears  to  me  that  the  onus 
on  the  assured  to  make  out  that  what  is  not  in  itself 
otal  loss  is  made  a  constructive  total  loss,  by  shewing, 
cording  to  the  rule  now  well  established,  that  it  is 

*  worth  while  for  a  prudent  owner  to  repair;  this 
ii&g  in  general  regulated  by  the  price  which  can  be 
tcuned  for  the  ship  when  repaired,  assuming  it  to  be 

ordinary  and  not  an  exceptional  ship.  On  the  whole, 
^U  satisfied  it  is  not  shewn  by  the  assured  that  the 
^I^  was  not  worth  repairing ;  and  I  should  be  sorry  to 
^^nd  the  doctrine  of  constructive  total  loss.  Therefore 
^  must  be  taken  to  be  an  average  loss. 
On  the  other  questions  the  parties  appear  to  be  agreed. 

Blackburn   J.      (The  only  other  Judge  present.) 

^Iso  am   of  opinion  that   our  judgment  ought  to 

for  the  defendant.     It  is  for  us  to  draw  inferences 

fact  from  the  matters  stated.     This  ship  was,  by 

•rils  of  the  sea,  driven  into  a  port  at  the  Mauritius 

such  a  state  that  unless  money  was  expended  upon 

!cr  she  could  not  have  been  saved.     It  is  a  fixed  and 

^11  ascertained  rule  of  mercantile  law  that  when  a  ship 

»    by  perils  of  the  sea,  thrown  into  such  a  situation 

^t  it  requires  expenditure  of  money  to  make  her  a 

^ip  again, — "  if,'*  in  the  language  of  Maule  J.,  in  Smith 

•  Mass  (a),  "  the  ship,  when  repaired,  will  not  be  worth 

{(a)  9  C.  B.  94. 103. 
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1862.       the  sum  whicli  it  would  be  necessary  to  expend  upou 
Graikqbb     ^^^"  (s^G  also  the  judgment  of  the  Court  delivered  bj 
Martik.      J<^rvis  C.  J.  in  Rosetto  v.  Gumey  (a)),  or,  as  it  is  Mme- 
times  worded,  if  the  expense  of  the  necessary  repaid* 
of  the  ship  is  greater  than  the  value  of  the  ship  whcx^ 
repaired ;  or  (which  is  the  same  thing  though  not  a© 
strictly  accurate)  if  a  prudent  uninsured  owner  nndcs* 
such  circumstances  would  not  repair  the  ship,  then  il»* 
loss  amounts  to  a  constructive  total  loss.     The  question 
in   the   present  case   is,  whether  this  was  so.     Tt»^ 
arbitrator  finds   that   10,5007.  would  have  made  tlm^ 
ship  as  good  as  she  was  at  the  time  she  encountered  SkM^ 
perils  which  drove  her  to  the  Mauritius.    That  brin^* 
us  to  the  question.  Would  the  value  of  the  ship  whes^> 
repaired,  or  would  it  not,  exceed  the  10,50021, — would     ^ 
prudent  uninsured  owner,  who  knew  that  by  expendii^ui 
10,500/.  he  would  get  a  ship  as  good  when  repaired  ^^ 
she  was  before  the  damage,  spend  the  10,500/.  or  noi^ 
On  that  the  arbitrator  finds  two  sets  of  fiacts,  first,  1=^ 
finds  that  the  cost  of  building  the  ship  would  have 
20,000/.,  though,  after  the  five  years'  wear  and  tear, 
fair  deduction  from  the  cost  price  would  be  20i 
cent,  and  consequently  16,000/.  would  be  the  value  of 
ship.     He  also  finds  that  the  ship,  at  the  time  when  tl 
risk  commenced,  would  have  sold  for  7500/.,  or  as  he  w< 
it,  "  the  value  of  the  ship  to  sell  when  the  risk  on  t 
policy  commenced  was  7500/." ;  and  he  says  that, 
the  repairs,  assuming  them  to  have  been  properly  e%J^^ 
cuted,  her  value  would  have  been  the  same.    He  explain^ 
this  by  saying,  *'  The  Acadia  was  a  vessel  of  exception*' 
size  and  class,  and  her  value  at  any  time  to  sell  woul^ 
depend  very  materially  upon  whether  the  sale  were  ^ 

(a)  lia^.  176.  186. 
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i  instance  of  an  owner  anxious  to  sell  or  of  a  buyer       ,1862. 
cicus  to  purchase.     The  value  above  stated^  assuming     Gbaingee" 
?   repairs  to  have  been  completed,  is  what  the  ship      martin. 
old  have  realized  if  sold  by  an  owner  anxious  to  sell 
blie  period  in  question,  when  the  market  for  all  kinds 
sliipping  was  in  a  very  depressed  state.'^     Then  he 
Kseeds,  "  An  owner  wanting  such  a  ship  for  the  par- 
xlar  purposes  of  his  trade  at  the  time  when  The  Acadia 
»  sold,  and  having  to  elect  to  sell,  to  repair,  or  to  pur- 
ine, would  have  elected  to  repair,  for  such  a  ship  could 
t^er  have  been  built  nor  purchased  at  that  time  for 

small  a  sum  as  10,500//^  It  is  said  that  it  is  not 
Jnd  that  the  plaintiffs  were  owners  who,  for  the  purpose 
t;1ieir  trade,  wanted  to  use  such  a  ship ;  but  when  we 
3.  that,  at  the  time  when  the  value  of  the  ship  to  sell 
I)ut  by  the  arbitrator  at  75002.,  the  plaintiffs  were 
xig  it  in  their  trade,  and  valued  her  for  the  purpose  of 
Xirance  at  17,000/.,  I  think  there  is  material  evidence 
^Linst  them  that  the  value  of  the  ship  in  their  estima- 
Ka  was,  as  the  arbitrator  puts  it,  the  value  of  the  ship 

9U1  owner  wanting  at  that  time  such  a  ship  for  the 
Ocular  purposes  of  his  trade.  And  then  in  determin- 
g  the  question  whether  there  has  been  a  constructive 
bal  loss  in  this  case,  the  ship  being  of  a  size  and  class 
t  which  there  is  no  ordinary  market,  its  value,  as  Mr. 
hellish  pointed  out,  is  not  to  be  tested  by  what  it  would 
ill  for  in  the  market  where  there  are  no  buyers.     If 

were  necessary  to  say  whether,  on  these  findings, 
le  value  was  10,500/.  or  not,  one  might  pause  before 
iding  that  it  was;  but,  taking  the  facts  together 
hich  I  have  mentioned,  I  think  the  assured  have  not 
ade  out  affirmatively,  which  it  lies  upon  them  to  do, 
at  the  expenditure  of  10,500/.  would  have  produced  a 


in  the  present  case^  1  ttiinlL  ttie  bmldeiTs  pnoe, 
the  price  at  which  a  person  could  have  got  soch 
built  for  him^  would  have  come  much  nearer  to  t 
value  than  the  selling  price ;  but  it  is  sufficient 
decision  of  the  case  to  say  that  it  rests  cm  tbe  asi 
make  out  affirmatively  that  the  ship  when  repaiie 
not  have  been  worth  10^500/.  There  are  phi 
some  of  the  decided  cases  indicating  that  it  sh 
shewn  that  the  cost  of  repairs  must  greatly  exc 
value  of  the  ship  when  repaired  {a), — and  that 
not  be  a  measuring  cast ;  and  it  seems  to  me  1 
arbitrator  could  not^  and  ought  not  to  have  dran 
the  facts  which  he  has  stated,  the  inference  that  i 
when  repaired  would  not  have  been  worth  10j50( 
imless  he  so  found,  the  decision  ought  to  be  th 
was  not  a  constructive  total  loss. 

Judgment  for  the  del 

(a)  See  Youtiff  v.  Turing,  in  error,  2  M.  ^  Gr.  50a  602, 
Abinger.  Irving  v.  Manning,  in  error,  2  C  B,  784.  788,  p« 
C.B. 
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1862. 


Phb  Queen  against  The  Rev.  John  Higoinson,  Monday 
Clerk,    and    others,    Justices  of   the    North 


Order  of 


sus- 


Riding  of  Yorkshire,  and  the  Overseers  of  remoiJ 
the  Township  of  Oversilton.  ^efer/or 

charaes. 

35  G.  3.  c AOL 

r^xm  an  application,  nnder  stat  35  G.  3.  e.  101.  s.  2.,  for  a  warrant  **  ^' 
ixetress  to  leyy  the  charges  incuired  by  the  suspension  of  an  order 
^eanoTal,  the  justice  cannot  inquire  into  the  merits  of  the  order 
crting  payment^  but  is  bound  to  enforce  it  by  issuing  his  warrant. 
L  this  holds  even  where,  by  reason  of  the  amount  ordered  to  be  paid 
leeding  20/.,  there  is  no  appeal  against  the  order. 


^  TJLE  calliDg  upon  the  Rev.  John  Higginsan,  clerk, 
and  two  other  justices  of  the  North  Riding  of  the 
azmty  of  York^  and  the  overseers  of  the  poor  of  the 
VTiship  of  Oversilton,  in  that  Riding,  to  shew  cause  why 
^  said  justices,  or  two  of  them,  should  not  issue  their 
i^rrant  to  levy  by  distress  and  sale  of  the  goods  and 
EMitels  of  the  said  overseers  the  sum  of  14/.  14*.,  being 
^  amount  of  the  charges  and  expenses  incurred  by  the 
^crseers  of  the  poor  of  the  township  of  South  Otterington, 

"that  Riding,  for  the  maintenance  of  James  Yarker,  the 
icr,  and  his  wife  and  children,  under  a  suspended  order 
^  the  removal  of  the  paupers  from  the  township  of  South 
^terington  to  the  township  of  Oversilton. 

•The  order  of  removal,  dated  the  30th  April,  1860, 
Ijudged  that  the  settlement  of  James  Yarker,  the  elder, 
id  Elizabeth,  his  wife,  and  their  two  children,  Marg 
Hannah,  aged  three  years,  and  James,  aged  six  weeks, 
as  in  the  township  of  Oversilton.  An  order  of  suspen- 
3n  of  the  same  date,  reciting  that  James  Yarker,  the 
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1862.        elder,  was  unable  to  travel  by  reason  of  sickness  and 
The  Queen     infirmity,  was  indorsed  upon  it.     Another  order,  dated 
HiooiNsoN.    *^®  23d  September,  1861,  also  indorsed  upon  it,  after 
reciting  the  death  of  James  Yarker,  the  elder,  on  flie 
13th  August,  1860,  and  that  the  within  order  might  be 
executed  with  respect  to  his  widow  and  children,  ordered 
the  execution  of  that   order;    and   after  further  re- 
citing that  it  had  been  duly  proved  that  chaises  to  the 
amount  of  14/.  14».  had  been  necessarily  incurred  by  the 
township  of  South  Otterington  by  the  suspension  of  tb^ 
order  of  removal,  ordered  the  overseers  of  the  townshil 
of  Oversilton  to  pay  the  sum  of  14/.  14».  to  the  oversec^^ 
of  the  township  of  South  Otterington.     The  widow  a«» 
children  were  removed  on  the  25th  September,  1861,  air^ 
a  copy  of  the  order  of  the  23rd  September,  together  wi^ 
a  demand  of  the  charges,  was  served  on  the  overseers 
the  township  of  Oversilton.     The  account  of  the  char^ 
was  as  follows : 
"  Maintenance  of  James  Yarker  for  half  year 

ending  1860 £1  16 

Coffin 0  18 

Maintenance  of  wife  and  children  after  his 

decease 12    5 

Total     .     .  jei4  14     C 

Upon  a  complaint  of  non-payment,  a  summons  unde 
Stat.  35  G,  3.  c.  101.  s.  2.  was  granted  against  one  of  the 
overseers  of  the  township  of  Oversilton,  which  was  hean/ 
at  a  petty  sessions  held  on  the  11th  November,  1861;  and, 
the  above  facts  being  admitted,  a  distress  warrant  was 
applied  for  against  the  overseers  of  Oversilton,  but  the 
justices  refused  to  issue  it  without  the  direction  of  this 
Court. 
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Knapp  shewed  cause. — The  township  of  Ooersiltofi  is        1862. 
not  chargeable  with  the  item  of  12/.  5s.,  incurred  by  the    The  Queen 
non-removal  of  the  widow  during  the  twelve  months    HiaoinaoK. 
after  her  husband's   deaths  under  stat.  9  &  10  Vict 
c  66.  *•  2.;  for  stat.  11  &  12  Vict.  c.  110.  s.  3.  throws 
dl  the  costs  incurred  in  the  relief  of  a  pauper  rendered 
irremovable  by  reason  of  some  provision  in  stat.  9  &  10 
Vict  c.  66.  on  the  common  fund  of  the  union  to  which 
the  parish  where  he  resides  belongs.   In  Be  Williams  (a), 
where  the  parish  to  which  the  removal  was  ordered  allowed 
the  opportunity  for  appealing  against  the  order  for  costs 
to  pass  by,  ErU  J.  said,  p.  88,  "  I  am  not  prepared  to 
^7  it  down  as  an  universal  rule  that  facts  which  are 
STounds  of  appeal  against  an  order  cannot  be  brought 
forward  by  way  of  defence  when  it  is  sought  to  en- 
force an  order  which  has  not  been  appealed  against." 
•^though  there  could  be  no  appeal  against  this  order 
^^der  stat.  35  G.  3.  c.  101.  s.  2.,  seeing  that  the  amount 
^■^ered  to  be  paid  did  not  exceed  20/.,  the  justices 
^^^ht  not  to  enforce  it  when  it  appears  that  there  is 
^^    illegal  charge.     It  would  be  idle  for  the  overseers, 
^S^nst  whom  a  summons  had  been  taken  out,  to  attend 
^^tbre  justices   and  oppose  the  issuing  of  a  distress 
^^iJTant  if  the  latter  were  bound  to  enforce  the  order. 

West,  contrk,  was  not  called  upon. 

CocKBURN  C.  J.     I  am  of  opinion  that,  consistently 

'^ith  the  principle  on  which   the  Court   acted  in  Re 

Williams  {a),   where   there   was   an   appeal   against   a 

similar  order,  this  rule  ought   to  be   made   absolute. 

According  to  that  principle,  which  is  equally  applicable 

(a)  2  E.  4"  B.  84. 
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1862.        ^o  A  c^6  where  there  is  no  appeal^  the  justices  had  Kmo 
The  QuEKK     °^orc  *o  do  than  to  see  whether  there  was  an  order  on 
HioQiHsoN     ^^^^  t^^y  could  act,  and,  if  so,  to  enforce  it :  they  coTxJd 
not  go  into  the  merits.   The  Legislature,  in  stat.  35  6.  S. 
c.  101. 8,  2.,  not  having  given  an  appeal  against  an  order 
for  costs  when  the  sum  ordered  to  be  paid  does  not 
exceed  202.,  intended  that  the  decision  of  the  justices 
who  made  that  order  should  be  final  and  oondusiva 
The  application  for  the  order  being  ex  parte,  there  does      j 
not  appear  to  be  any  course  open  for  contesting  the 
liability  of  the  township  for  the  charge  in  questioiL 
Under  this  statute  the  single  justice  is  merely  to  act 
ministerially;    and  therefore  the  duty  of  the  prese&t 
justices  was  plain,  namely,  to  issue  their  distress  wamni 
If  a  justice,  upon  an  application  for  a  distress  wamnt 
under  stat.  35  G.  3.  c.  101.  s.  2.,  could  go  into  the  &cn 
and  say  whether  the  order  was  rightly  made  or  not, 
there  would  be  an  appeal  to  him  i^ainst  the  order, 
though  the  Legislature  has  not  given  an  appeal  to  the 
Quarter  Sessions. 

Crompton  J.  I  am  of  the  same  opinion,  and  will 
only  add  that  it  is  not  an  idle  ceremony  to  go  befofe  a 
justice  on  the  complaint  of  non-payment,  because  the 
overseer  may  say,  '^  I  have  paid  the  amount  -/'  in  which 
case  the  justice  would  not  issue  his  warrant ;  but  he  has 
no  power  to  do  anything  contrary  to  what  the  justices 
who  made  the  order  have  previously  done. 

Blackburn  J.  concurred. 

Rule  dischaiiged' 
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1862. 


Thomas  against  Churton.  Tuesday, 

^  May  6th. 


A.  coroner,  holding  an  inquest  on  a  dead  body,  is  not  liable  to  an  Slander. 

i  for  wordB  falsely  and  malicionsly  spoken  by  him  in  his  address  Coroner. 

^y^'  Malice. 

Qumre^  per  Coelchum  C.  J.,  if  they  had  been  spoken  by  him  ma-  Want  of 

ify,  and  without  reasonable  and  probable  cause  ?  reasonable 


lANDER.  The  declaration  alleged  that  the  defend- 
ant was  coroner  for  the  connty  of  Chester,  and  was 
ing  an  inqnest  npon  the  body  of  a  yonng  child 
ed  Francis  Timlin  then  recently  deceased^  and  who 
been  attended  and  surgically  treated  by  the  plaintiff 
tly  before  his  death;  and  the  defendant^  then  being 

coroner  as  aforesaid,  and  then  addressing  the  jury 
were  then  impannelled  on  the  said  inquest,  falsely 
maliciously  spoke  and  published  of  the  plaintiff,  in  a 
uatory  sense,  the  false,  scandalous  and  de&matory 
is  following,  that  is  to  say :  "  There  was  an  observa- 
made  at  our  last  sitting  by  one  of  the  jurymen  in 
h  I  perfectly  coincide,  namely  that  Mr.  Evan  Thomas 
ning  the  plaintiff)  had  certainly  swindled  the  poor 
^r  out  of  a  certain  sum  of  money  by  pretending 

the  child's  leg  was  fractured,  and  it  seems  also 
the  child  underwent  the  mockery  of  a  reduction  of 
fracture,  for  which  the  father  was  charged  IO5." 
ining  that  the  plaintiff  had  knowingly  and  falsely 
snded  to  the  father  of  the  said  child  that  the  leg 
be  said  child  was  then  fractured  when  the  said  leg 
not  fittctured,  as  the  plaintiff,  when  he  made  such 
snce  well  knew,  and  had,  by  means  of  such  false 
ence,  wrongfully  and  unlawfully  obtained  from  the 


and  probable 
cattse. 


▼. 
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1S62.  father  of  the  said  child^  a  sum  of  money,  contrary  to  the 
XHOMiks  form  of  the  statute  in  such  case  made  and  provided,  and 
that  the  plaintiff  had  cheated  the  said  father  of  the  said 
child,  and  been  guilty  of  dishonest  conduct,  and  of  an 
offence  punishable  by  law)  :  by  means  of  which  dander 
the  said  jury  were  then  greatly  prejudiced  and  excited 
against  the  plaintiff,  and  were  then  led  and  induced 
wrongfully  to  find  and  return  an  inquisition  againat  the 
plaintiff  for  the  manslaughter  of  the  said  Francis  TraiSiiy 
and  the  plaintiff  was  put  to  great  costs  and  expenceain 
and  about  defending  himself  i^ainst  the  said  charge^ 
and  suffered  imprisonment,  and  was  put  to  great  tronUe^ 
annoyance  and  incouTenienoe  by  reason  of  the  premiaea. 
And  the  plaintiff  cl^im^  500/. 
Demurrer. 

Alilward,  in   support  of  the  demurrer. — The  wcNrda 
complained  of  were  used  by  the  defendant  in  the  dia- 
charge  of  his  official  duty  as  coroner.    Now  the  coroner's 
Court  is  a  Court  of  record,  and  consequently  wofda 
spoken  by  the  coroner  in  the  discharge  of  his  official 
duty  are  privileged  as  having  been  spoken  by  the  Jodge 
of    such   a  Court.      [Cockdum  C.  J.     If  the  Judge 
of  a  Court  of  record  does  this  kind  of  mischief  nndcr 
the  guise  of  duty,  is  he  not  liable?]     Here  is  noalfe' 
gation  that  the  defendant  knew  that  what  he  said  w** 
untrue,  or  that  he  said  it  without  reasonable  and  pro- 
bable cause.     In  Henderson  v.  Broamhead  (a)  it  waa  hdd 
by  the  Exchequer  Chamber  that  no  action  lies  for  ftisc 
and  malicious  matter  stated  in  an  affidavit  made  in  sap- 
port  of  a  cause  in  Court.     [Cromptan  J.     That  caaewai 
much  founded  on  Revis  v.  Smith  (&),  where  it  waa  hdd 
(a)  4  H,  #  N,  569.  (A)  18  C  B.  12a 
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;  no  action  lies  against  a  witness  for  statements  made  1862. 
him  in  a  judicial  proceeding,  even  though  made  r^J^ili 
laely  and  maliciously^  and  without  any  reasonable      churtoh 

probable  cause  :^'  and  proceeded  on  the  principle 
b  it  is  important  there  shall  be  no  check  upon  the 
idem  of  giving  evidence  in  Courts  of  justice.]     The 
er  authorities  are  collected  in  I  fFms.  Sound.  131  b, 
e  to  Lake  v.  Kinff,  6th  ed.,  where  it  is  said :  "  No  false 
scandalous  matter  contained  in  articles  of  the  peace 
libited  to  justices  of  the  peace ;  or  in  any  other  proceed- 
:  in  a  regular  course  of  justice^  will  make  it  libellous.'^ 
Gamett  v.  Ferrarid  {a)  it  was  held  that  no  action  lies 
inst  a  coroner  for  turning  a  person  out  of  a  room  where 
is  about  to  take  an  inquisition  ;  and  the  coroner  is 
Te  put  on  the  same  footing  as  the  Judge  of  a  Court 
record.     [^Cockhurn  C.  J.    It  was  not  alleged  there 
tt  the  coroner  did  the  act  in  abuse  of  his  power.] 
c  Y.  Skinner  (ft)  was  an  indictment  against  a  justice 
the  peace  for  scandalous  words  spoken  by  him  in 
jcneral  Sessions  of  the  county ;  in  which  he  said  to 
^  grand  jury  :  "  You  have  not  done  your  duty ;  you 
^e  disobeyed  my  commands :  you  are  a  seditious,  scan- 
Ions,  corrupt  and  perjured  jury.**     The  Court  quashed 
i  indictment,  and  Lord  Mansfield,  in  delivering  their 
Igment,  said  :  *' Neither  party,  witness,  counsel,  jury. 
Judge,  can  be  put  to  answer,  civilly  or  criminally,  for 
^Tds  spoken  in  office.^' 

Manisty  (Aspinall  with  him)  in  support  of  the  declara- 
>n. — [Cockbum  C.  J.  What  do  you  say  to  the  want  of 
I  allegation  of  the  absence  of  reasonable  and  probable 

(a)  6B,fa  611.  (b)  Loffi,  55,  ^^. 

VOL.  II.  2    I  B.    &   S. 
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1862.  cause?  Will  you  amend  ?]  If  the  declaration  is  not  good 
Thomas  as  it  stands,  that  allegation  would  not  help  it;  at  all 
CnuRTON.  events,  the  circumstances  of  the  plaintiff  will  not  allot 
him  to  amend.  [Crompton  J.  Hodgson  v.  ScarM[(i) 
shews  that  no  action  will  lie  against  a  barrister  for  w(xrdi 
spoken  by  him  in  the  course  of  a  cause,  provided  tbejare 
pertinent  to  the  matter  in  issue.]  That  case  was  not  de* 
cided  on  demurrer.  ICromptonJ.  Inl Bol.Abr.S7,A€6m 
sur  case  (M),  pL  4,  there  is  a  case  where  the  plaintiff,  ha?iog 
made  an  affidavit  in  this  Court  to  bind  the  defendant  to 
his  good  behaviour,  the  defendant  said  of  him  ''fidadj 
and  maliciously,^^  in  the  hearing  of  the  justices,  "Hew 
is  not  a  word  true  in  that  affidavit,  and  I  will  prove  it 
by  forty  witnesses'^ ;  it  was  held  that  no  action  wis 
maintainable,  for  the  answer  that  the  defendant  made  to 
the  affidavit  was  a  justification  in  law,  and  spoken  soleij 
in  defence  of  himself,  and  in  a  legal  and  judicial  waft 
inasmuch  that  he  said  that  he  would  prove  it  by  fortjT 
witnesses.]  Here  it  is  admitted  on  the  record  that  tke 
words  were  spoken  "  falsely  and  maliciously.''  Beaidea^ 
a  coroner  is  not  Judge  of  a  Court  of  record.  [Crtm^ 
ton  J.  The  coroner's  Court  is  a  Court  of  record  of  wry 
high  authority  ;  so  much  so,  that  the  Lord  Chief  Justice 
of  this  Court  is  the  supreme  coroner  of  England.  Sup- 
pose the  Lord  Chief  Justice  were  to  hold  an  inquest  in 
any  county  of  England,  would  he  be  liable  to  an  actio® 
for  using  the  words  here  stated  ?]  No,  because  his  rigtt* 
as  Lord  Chief  Justice  would  accompany  him  while  hold- 
ing the  inquest.  Gamett  v.  Ferrand  (A)  proceeded  on  » 
different  ground.  And  the  observations  of  Lord  Mo^' 
field  in  Rex  v.  Skinner  (c),  which  have  been  cited,  ^ 

(a)  1  B.  4-  Aid.  232.  {b)  0  B.  4^  C.  611. 

(c)  Ufft,  55,  50. 
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lined  by  what  follows^  namely^  "  Tf  the  words  spoken  1862. 
)pprobrious  or  irrelevant  to  the  case,  the  Court  will  thomab 
notice  of  them  as  a  contempt,  and  examine  on  in-  cuuetow. 
lation.  If  anything  of  mala  mens  is  found  on  such 
iry,  it  will  be  punished  suitably'^ :  besides  which  it 
not  appear  in  that  case  that  the  words  spoken  were 
)  to  the  knowledge  of  the  defendant,  or  that  they  were 
[en with  malicious  intention.  [^Crompton  J.  It  would 
s  rise  to  great  inconvenience  if  actions  of  this  kind 
etc  be  brought.  Blackburn  J.  In  Miller  v.  Hope  (a) 
as  held  that  an  injurious  censure  cast  by  a  Judge  on 
hansel  practising  before  him,  even  though  done  in- 
onsly  and  from  private  malice,  is  not  actionable. 
i  looks  very  much  in  point,  except  that  it  is  a  Scotch 
\.  Cockbum  C.  J.  I  am  reluctant  to  decide,  and 
not  do  so  until  the  question  comes  before  me,  that 
Judge  abuses  his  judicial  office,  by  using  slanderous 
ds  maliciously  and  without  reasonable  and  probable 
K,  he  is  not  to  be  liable  to  an  action.] 

^er  Curiam. 

Judgment  for  the  defendant. 

(rt)  2  Shaw  App.  Cas.  125. 
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1862. 


Friday,  JosEPH  Edward  Holdsworth  aqaifist  William 

May  2d,  ^ 

J  AMES  Barsham,  Clerk  to  the  Local  Board  of 

Public  Health  ▼▼        ,    ,      ^  ,  ^,  .  >.     -rrr  -rr  •       iL 

Act,  1848,  Health  for  the  District  of  West  Ham,  in  the 

ss.  123. 127.  -,  ^  ^ 

Appointment  CountV  of  ESSEX. 

of  umpire. 

Award  of  costs. 

Taxation.  Arbitrators  under  the  PubUc  Health  Act,  1848,  11  &  12  nrf.f.63.. 

Action.  before  they  entered  on  the  reference,  but  after  the  twenty-one  diyswithia 

which,  by  sect.  12.5,  they  ought  to  make  their  award,  appointed  an  mnpiro. 
By  sect.  127,  the  costs  are  in  the  discretion  of  the  umpire,  and  thewb- 
mission  may  be  made  a  rule  of  Court.  The  umpire  awarded  the  Mwon'fc 
of  compensation  to  be  made  to  the  plainti£^  and  that  the  costs  of  tli© 
reference  should  be  paid  by  the  Local  Board  of  Health.    Held, 

1.  That  the  appointment  of  the  umpire  was  not  too  late. 

2.  Per  Cockbun}  C.  J.,  Blackburn  and  MeU4>r  J  J.,  CrompUm  J.  di«ett- 
tiente,  that  an  action  could  not  be  brought  for  the  costs  until  theyhio. 
been  taxed. 


^PHIS  was  an  action  brought  by  tbe  plaintiff  to  re- 
cover the  sum  of  180/.  14*.  7d.,  being  the  amount  o^ 
compensation  awarded  to  him  for  damage  done  to  hi* 
property  at  West  Ham,  in  the  county  of  Essex,  by  the 
Works  of  the  Local  Board  of  Health  for  the  West  Earn 
District.     Also  to  recover  a  sum  of  144/.  3*.  hd,,  or  any 
other  sum  to  which  the  plaintiff  might  be  held  to  be 
entitled,  for  his  costs  of  and  incidental  to  the  reference- 
The  plaintiff  also  claimed  a  writ  of  mandamus  tot 
the  purpose  of  enforcing  his  right  to  compensation  ana 
costs. 

By  consent,  the  following  case  was  stated^  and  it  was 
agreed  that  the  pleadings  should  form  part  of  it. 

In  or  about  the  year  1856  the  provisions  of  The  PuUi^ 
Health  Act,  1848,  were  adopted  by  the  inhabitants  of 
West  Ham,  and  the  parish  of  West  Ham  was  constituted 
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brict  for  the  purposes  of  that  Act  by  a  statute  passed         1862. 
J  year  1856. 

the  course  of  the  years  1859  and  1860  the  Local 
i  of  Health  acting  for  the  District  constructed, 
r  the  powers  of  those  Acts,  extensive  sewerage 
9,  and  in  so  doing  damaged,  as  the  plaintiff  alleged, 
use  and  other  property  belonging  to  him  and 
ted  within  the  District. 

claim  was  then  made  by  the  plaintiff  upon  the  Local 
d  for  that  alleged  damage;  and,  upon  a  question 
ig  as  to  its  amount,  J,  G.  Hammack  was,  on  the 
August^  1860,  appointed  by  the  plaintiff  in  accord- 
with  the  provisions  of  The  Public  Health  Act, 
,  as  an  arbitrator  to  decide  the  question  of 
int,  and  on  the  14th  August,  1860,  J.  G.  B. 
ihatt,  the  salaried  surveyor  to  the  Local  Board, 
duly  appointed  by  them  as  their  arbitrator  for  the 
purpose. 

le  arbitrators  thus  appointed  had  some  correspon- 
B  with  reference  to  the  appointment  of  an  umpire, 
hey  did  not  extend  the  time  for  making  their  award, 
aothing  further  was  done  by  them  under  the  refer- 
until  the  26th  October,  1860,  when  Mr.  Oliver,  the 
ney  for  the  plaintiff,  served  upon  each  of  them  a 
«  pursuant  to  the  Act,  to  appoint  an  umpire,  within 
1  days  from  the  service  thereof,  in  the  dispute 
een  the  Local  Board  and  the  plaintiff. 
J  the  27th  October,  a  letter  was  sent  by  Mr.  Oliver 
e  defendant,  who  then  acted  and  has  since  continued 
ct  as  the  clerk  to  the  Local  Board,  enclosing  a 
icate  of  the  notice  served  on  the  arbitrators,  adding 
if  the  umpire  was  not  appointed  within  seven  days, 
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1862.  ^^6  necessary  steps  consequent  thereon  would  be  rewrted 
to  without  further  notice.  On  the  29th  October  the 
receipt  of  that  letter  was  acknowledged  by  the  defendant 
A  correspondence  ensued  between  the  arbitrators  with 
a  view  to  the  appointment  of  an  umpire,  and  they  met 
on  the  31st  October,  and  appomted  fV.  TiU  to  be  their 
umpire  according  to  the  provisions  of  the  Act. 

On  the  12th  November  the  arbitrators  met,  when  the 
defendant,  in  the  presence  of  Mr.  Oliver,  objected  before 
the  arbitrators  that  their  powers  as   such  arbitrators 
had  ceased,   as  they  had  not  extended  the  time  for 
making  their  award  as  directed  by  the  statute.    The 
arbitrators,  upon  hearing  this  objection,  declined  to  pro- 
ceed with  the  arbitration,  the  attorney  for  the  plaintiff 
protesting  against  the  objection. 

W.  Tite  accepted  the  umpirage,  and  having  extended 
the  time  for  making  his  award,  and  having  viewed  th.^ 
premises  where  the  damage  had  occurred,  appointed  tl^^ 
3d  January,  1861,  as  the  day  on  which  he  proposed  t^3 
proceed  with  the  reference,  of  which  appointment  botB^ 
parties  had  due  notice. 

In  accordance  with  this  appointment  W,  Tite,  having^ 
first  duly  made  the  declaration  required  by  the  statut^^ 
attended  at  his  chambers  on  the  3d  January,  1861,  an^»-» 
as  J.  G,  B.  Marshall  did  not  attend  nor  any  other  per-^^ 
son  representing  or  on  behalf  of  the  Local  Board,  h^^ 
proceeded  with  the  reference  ex  parte:  and  having  hetr^^ 
the  evidence  on  behalf  of  the  plaintiff,  made  his  awai  ^^ 
on  the  16th  January,  1861,  by  which  he  awarded  tb^»^ 
the  amount  of  compensation  to  be  made  to  the  plainti-^ 
for  the  damage  sustained  was  the  sum  of  ISOL  14i.  7^^  J 
and  he  also  awarded  that  the  costs  of  and  conseqaen/ 
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>n  tbe  reference  should   be  borne  and  paid  by  the        1862. 

cal  Board. 

On  the  aist  January  a  copy  of  this  award  was  served 

ya  the  defendant^  and  applications  were  subsequently 

ide  to  the  Local  Board  for  payment  of  the  amount 

'arded,  as  well  as  for  the  sum  of  144L  Ss.  od.,  the 

lount  claimed  by  Mr.  Oliver  for  costs.     Mr.  Oliver's 

U  of  costs  for  this  amount  was  delivered  to  the  defend- 

it  on  the  6th  February,  1861,  before  this  action  was 

mmenced ;  and,  amongst  other  items,  it  contained  a 

arge  of  20/.,  which  was  demanded  by  and  paid  to  the 

Qpre  as  the  costs  of  his  award. 

The  plaintiff^s  costs   of  and   consequent  upon   the 

ftrence  had  not  in  any  way  been  ascertained  or  taxed, 

fixed  by  the  umpire,  or  any  taxing  officer  or  person 
<^ing  authority  in  that  behalf,  unless  it  be  considered 
tt  by  the  demand  of  20/.  (which  was  not  fixed  by  the 
ard  itself)  the  umpire  fixed  that  sum  as  the  costs  of 

award. 
The  fact  of  fF.  Jute's  appointment  was  brought  before 

Iiocal  Board  for  the  first  time  at  the  first  meeting 
5r  November  12th,  1860,  and  the  Board  gave  notice 
the  plaintiff  and  to  fV,  Tite  respectively,  before  he 
de  his  award,  that  they  did  not  recognise  the  appoint- 
J^t  of  him  as  umpire. 

The  only  ground  upon  which  the  Board  refused  to 
*"  the  amount  awarded  for  compensation  was  that  the 
K>intment  of  the  umpire  was  void,  as  the  power  of 
'  arbitrators  to  make  it  had  expired  before  the  31st 
^f>ber. 

t*lie  questions  for  the  opinion  of  the  Court  were, 
^t,  Whether,  having   regard  to  the   statute,  the  ap- 


484  EASTER  TERM. 

1S62.        pointment  of  the  umpire  was  too  Imte ;  and^  mffmUjt 

HoLMvomi   ^^cther  the  plaintiff  was  entitled  to  maintaJn  this 

p.i»I'iit«      action  tb  recoTer  the  costs,  c»  any  part  thereof  the 

same  not  having  been  taxed  or  ascertained  by  theumpiie 

or  anr  prc^per  ofiScer  before  action  brought. 

If  the  Coort  dionld  decide  the  first  of  these  questions 
in  the  negative,  judgment  was  to  be  entered  for  tlie 
plaintiff  for  180/.  14f.  7d.,  as  the  Court  might  diiect, 
with  costs  of  suit.  But  if  the  Court  should  decide  tbt 
question  in  the  affirmatiTe,  judgment  was  to  be  enterel 
for  the  defendant,  with  costs. 

If  the  Court  diould  decide  the  last  of  these  qnestioiis 
in  the  affirmative,  the  amount  of  coats  to  which  tite 
plaintiff  was  entitled  was  to  be  ascertained  by  the  Master, 
and  judgment  entered  for  that  amount.  Bat  if  ihe 
Court  should  decide  that  question  in  the  n^ative,  judg- 
ment was  to  be  entered  for  the  defendant  in  such  way 
as  the  Court  should  direct  on  the  issues  upon  the  fourth 
and  eleventh  pleas,  which  raised  it. 

Hawkins  (with  him  Garth),  for  the  plaintiff. — firsts 
the  appointment  of  the  lunpire  was  not  too  late.   By 
The  PubHc  Health  Act,  1848, 11  &  12  VicL  c.  63.  $.  12^^^ 
the  arbitrators  are  to  make  their  award  within  twentf  ^ 
one  days ;  but  it  is  competent  for  them  to  appoint  a." 
umpire  after  that  time ;   for  the   appointment  of  ^^^ 
lunpire  is  not  a  matter  of  reference.     In  27k^  matUns/ 
Arbitration  between  Bradshaw  and  The  East  and  We^ 
India  Docks  and  Birmingham  Junction  Railway  Ow**" 
pany  {a)  it  was  decided,  on  The  Lands  Clauses  ConsoX*' 

(a)  13  Q.  B.  562. 
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t,  1845,  8  &  9  Vict  c.  18.  ss.  27  and  31.,  which,        1862. 

ice,  are  similar  to  the  provisions  in  sect  125  of  Holdsworth 

that  the  arbitrators,  having  failed  to  enter  on      babIham. 

rs  referred,  and  to  make  their  award  within  the 

ted,  were  not  incapacitated  from  subsequently 

g  an  umpire.      [Crampton  J.     Is   there  no 

point  of  time  within  which  they  must  appoint 

e  ?]     In  Russell  an  Awards,  p.  223,  2d  ed.,  it 

When  the  submission  makes  no  special  pro- 

pecting  the  time  when  the  arbitrators  are  to 

be  umpire,  and  a  day  is  given  to  the  umpire 

.t  to  that  limited  for  the  arbitrators  making 

rd,  they  may  appoint  an  umpire  at  any  time 

3  making  the  umpirage  has  expired;  for  the 

appointing  an  umpire  is  quite  collateral  to 

aking  an  award,  and  survives  when  the  latter 

extinct ;"  citing  Adams  v.  Adams  (a),  Harding 

b),  and  other  cases.      [Crompton  J.     Under 

te  no  time  is  limited  for  the  umpire  making 

.,  except  with  reference  to  his  appointment: 

26  it  must  be  within  three  months  from  the 

.is   appointment.     Cockbum  C.  J.     It  is  in 

the  plaintiff  that  the  statute  could  hardly  have 

ited  that  all  should  be  done  by  the  arbitrators 

renty-one  days.]      In  Skerratt  v.  The  North 

lire  Railway  Company  (c)  it  was  held  that,  by 

f  stat.  8  &  9  Vict.  c.  18.,  the  umpire  had  three 

3r  making  his  award  reckoned  from  the  time 

;y  devolving  upon  him,  and  that  was  noticed  in 

I's  Arbitration  Case  {d).    IBlackbumJ.   Putting 

Mod.  169.  (b)  15  East,  556. 

Phm,  Ch.  Rep.  475.  (d)  V2  Q.  B,  562. 


486  EASTER  TERM. 

1862.        that  construction  on  sect  23  of  stat.  8  &  9  Vict.  c.  18.  th® 
HoLDswo&TH   two  cases  are  identical]      [He  also  cited  Evans  v.  Th^ 
Babshajc.      Lancashire  and  Yorkshire  Railway  Company  (a).] 

Secondly.  By  sect  127  of  stat  11  &  12  Vict.  e.  63- 
the  costs  are  in  the  discretion  of  the  umpire,  which  ^* 
not  like  the  provision  in  sect.  34  of  The  Lands  Ckxw^* 
Consolidation  Act,  1845,  8  &  9  Vict.  c.  la  It  is  nO^ 
a  condition  precedent  to  the  right  to  bring  an  action  k^'^ 
costs  that  they  should  have  been  taxed.  The  award  m: 
good,  on  the  ground  that  the  amount  of  money  to  t^* 
paid  will  be  made  certain  by  taxation  according  to  tbau' 
maxim,  Certum  est,  quod  certum  reddi  potest.  Beak  "^ 
Beak  {h\  cited  in  1  Roll  Abr.  '' Arbitremenf'  (H)  pi.  1  -=? 
and  Linjield  v.  Feme  (c),  Russell  on  Awards,  2d  ed.  2S^ 
The  bill  of  costs  was  sent  to  the  defendant  within  ^b? 
weeks  before  action  brought,  and  he  might  have  tax.^ 
them,  or  have  paid  into  Court  a  reasonable  sum. 

Prentice  (with  him  Brisiowe),  for  the  defendant-.— 
First,  the  power  of  arbitrators  to  appoint  an  umpi: 
ceases  after  twenty-one  days  firom  their  own  appoixm 
ment     If  they  could  appoint  an  umpire  after  the  tixa 
for  making  their  award  has  expired,  an  award  ndgb^ 
be  made  by  the  umpire  twenty  years  hence;  becaiue, 
by  sect.  126,  of  stat.   11   &  12   Vict.  c.  63.,  he  has 
three  months  from  the  time  of  his  own  appointment 
The  decision  in  Bradshaw's  Arbitration  Case  (rf)  WM  on 
The  Lands  Clauses  Consolidation  Act,  1845,  Sk9  Vkt 
c.  18.,  and  this  point  did  not  occur.     By  sect  23  of  stat 
8  &  9  Vict.  c.  18.,  the  party  claiming  compensation  may 

(a)  \E.^B.  754.  (/>)  Cro.  Car.  383. 

(r)  3  Lev.  18.  (rf)  \2Q.B.  5C2..')7.V 
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go    'fco  a  jury  after  three  months  have  elapsed,  but  there        1862. 
18  aca-o  such  provision  in  this  Act     [^Crompton  J.     There   Holdsworth 
is   ^^  time  limited.]  BabIham. 

^Secondly.  The  costs  must  be  ascertained  by  the 
nrar&3)ire  or  taxed  by  the  Master  before  action  brought. 
T1:m.«  submission  could  be  made  a  rule  of  Court  under 
sec^l,  127;  Bhear  v.  Harradine  (a) :  and  then  they  would 
b^  taxed  by  the  Master.  If  they  could  not,  the  award 
^0"rid  be  bad  for  uncertainty ;  Winter  v.  Garlick  (6). 
[^CJ^-rampton  J,  Must  the  amount  be  made  certain  before 
acs'tion  brought?]  By  bringing  an  action  before  the 
co^^ts  are  ascertained  or  taxed,  the  jury  will  have  to  do 
^Ifctit  the  umpire  or  the  officer  of  the  Court  ought  to 
"^^edone,  otherwise  they  can  give  no  verdict.  \^Cromp' 
^^^  J.  Might  we  not  delay  our  judgment  in  order  that 
'*^^  costs  may  be  taxed  ?] 

Mawhhis  was  not  called  upon  to  reply. 

CocKBURN  C.  J.     On  the  first  and  main  question  we 

^^^^1  ourselves  bound  by  the  decision  in  Bradshaw^s  Arbi- 

^^"^Hon  Case{c),  and  must  leave  the  defendant  to  take 

^^Xis  case  to  a  Court  of  error,  if  he  thinks  the  decision 

^^^n  be  reversed. 

As  to  the  second  objection,  I  am  of  opinion  that  at 
^lie  time  the  plaintiff  brought  his  action  he  was  not 
^  a  condition  to  maintain  it.  The  umpire  simply 
'determined  that  the  plaintiff  was  entitled  to  costs,  and 
ieft  the  amount  to  be  ascertained  in  the  ordinary  way, 
Viz.,  by  taxation  by  the  Master,  after  the  submission 

(fl)  7  Exch.  269.  (h)  1  Salk.  75. 

(r)  12  Q.  B.  i)02. 


488  EASTER  TER3iL 

l^eSL  Ins  been  made  m  ink  of  Coort,  under  aeet  127  of  stat 
HoLMvonx  11&12  rKiLe.63u  Itlimkthattiiepljuntiff,wholiasiiot 
Bamajl  hadtheamoontofooststowliidilieisenjtitledisoartamed, 
cannot  maintain  an  actkm  for  tfaem.  It  is  dear  thtt 
an  award  can  onl  j  be  a  c?.nse  of  action  wlien  it  awards 
a  certain  sum;  and  althoogh,  when  an  arbitrator  awards 
costs  without  mentioning  the  amonnt,  it  is  implied  thai 
the  amount  is  to  be  ascertained  bj  taxation,  the  costs 
in  this  case  not  baring  been  taxed  have  not  been  ascer- 
tained, and  therefore  the  action  is  premature:  other- 
wise a  party  directed  to  pay  costs  would  be  liable  to  an 
action  for  a  sum  of  money,  the  amount  of  which  he  had 
no  means  of  knowing,  and  could  not  by  possibilitj 
pay  in  order  to  get  rid  of  the  action.  It  is  said 
that  the  costs  may  be  ascertained  pending  the  action; 
but  we  have  to  determine  whether  it  was  well  brought 
I  am  not  aware  of  an  action  ever  having  been  brought 
for  costs  until  the  amount  had  been  ascertained  by 
taxation  or  the  verdict  of  a  jury,  and  I  think  it  better 
to  adhere  to  the  usual  course. 

CaoMFTON  J.  On  the  first  point,  I  think  that  there 
is  no  sound  distinction  between  the  present  case  and 
JBradshaw^s  Arbitration  Case  («),  and  therefore  we  must 
act  on  the  usual  rule,  to  follow  the  decision  of  a  Court 
of  co-ordinate  jurisdiction,  without  giving  [any  opinion 
whether,  if  the  matter  were  res  integra,  we  should  come 
to  the  same  decision. 

On  the  second  point,  I  understand  that"  my  learned 
brothers  are  of  the  same  opinion  as  the  Lord  Chief 

(a)  12  Q.  B.  562. 
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i^ustice,  but  I  am  not  prepared  to  agree  with  them.        1862. 

lie  question  i«,  whether  the  amount  of  the  costs  not   holpswobtu 

laving  been  ascertained  before  action  brought  prevents      bamham. 

he  plaintiff  from  maintaining  an  action  to  recover  them. 

,t  is  dear  that  the  award  would  be  bad  for  uncertainty, 

he  umpire  not  having  fixed  the  amount  of  the  costs, 

mless  it  is  within  the  maxim,  Certum  est,  quod  certum 

eddi  potest ;  as  when  an  action  is  brought  to  recover  a 

lebt,  and  the  sum  is  laid  under  a  videlicet;  or  to  recover 

he  price  of  a  commodity,  and  no  price  has  been  fixed. 

In  my  mind  the  award  is  good  for  the  sum  awarded  as 

lompensation  and  for  the  costs  to  be  ascertained  by 

axation ;  and  I  do  not  see  satisfactorily  how  this  differs 

rom  an  action  brought  for  an  uncertain  sum,  in  which 

he  defendant  can  get  a  bill  of  particulars.  The  objection, 

hat  the  defendant  does  not  know  how  much  to  pay  in 

tder  to  stay  the  action,  applies  to  every  such  action. 

f  it  were  too  late  to  tax  the  costs  it  would  be  a  serious 

bjection ;  but  there  is  no  limit  as  to  the  time  within 

hich  the  costs  of  an  award  may  be  taxed,  and  I  do 

ot    see  why  they  should  not  be  taxed  after  action 

rought. 

Blackburn  J.  On  the  first  question  I  agree  that 
here  is  not  sufficient  distinction  between  The  Public 
lealth  Act,  1848,  and  The  Lands  Clauses  Consolidatoin 
Vet,  1845,  to  prevent  the  decision  in  Bradshaw^s  ArbU 
ration  Case  (a)  governing  this ;  and  therefore,  without 
expressing  an  opinion  to  affirm  or  shake  the  authority 
>f  that  case,  I  act  upon  the  general  rule  and  hold  that 
we  are  bound  by  it. 

{a)  12  Q.  B.  W>2. 
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1862.  The  second  question  is^  irhether  the  plaintiff  is  entitled 

HoLDswoRTH   ^  maintain  this  action  to  recover  the  costs  of  tiie  rrfer- 
Bamham.     ®^^'  *^®y  ^®*  having  been  ascertained  by  the  umpre,  or 
taxed  before  action  brought.   The  costs  being  in  the  dii- 
cretion  of  the  umpire^  he  awarded  costs  to  the  plaintiff 
generally^  and  did  not  state  the  amount ;  and,  if  there 
was  no  proper  officer  having  jurisdiction  to  tax  the  costs, 
the  award  would  be  bad  for  uncertainty.     In  Bussett  m 
Awards,  287-8,  2d  ed.,  it  is  said,  "  If  a  cause,  either 
alone  or  with  other  matters,  be  referred,  and  the  arbi- 
trator in  any  terms  direct  one  party  to  pay  the  whole  or 
any  proportion  of  the  costs  of  the  cause,  as,  for  instance, 
if  he  order  the  defendant  to  pay  all  such  monies  as  the 
plaintiff  has  expended  about  a  certain  action,  or  that 
the  plaintiff  shall  pay  five-eighths  and  the  defendant 
three-eighths  of  the  costs,  the  award  is  sufficiently  cei^ 
tain,  though  it  does  not  ascertain  the  amount.    This 
exception,  or  apparent  exception,  to  the  rule  requiring^ 
certainty,  is  grounded  on  the  practice  of  the  superior 
Courts,  in  accordance  with  which  the  costs  on  such  an. 
award  will  be  taxed  as  a  matter  of  course  by  the  offices* 
of  the  Court,  whose  peculiar  duty  it  is  to  settle  thei:^ 
amount,  and  who,  in  so  doing,  is  considered  as  acting 
rather  in  a  ministerial  than  judicial  capacity."  It  corned 
to  this,  that  the  amount  is  ascertained  by  the  arbitratos^ 
because  it  is  tacitly  said  that  the  officer  of  the  Conr^ 
shall  do  the  work  for  him.     And  this  is  not  peculiar  t^^ 
the  matter  of  costs ;  it  is  a  general  principle  that  a^» 
arbitrator  may  reserve  a  ministerial  act  to  be  done  by 
some  other  person ;  as,  if  he  is  to  make  a  valuation  of 
landed  property,  he  may,  after  awarding  the  rate  io  be 
charged  per  acre,  direct  the  number  of  acres  to  be  ascer- 
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tained  by  measurement ;  Russell  on  Awards,  281^  2d  ed.        1862. 

But  the  party  who  was  to  pay  the  valuation  could  not  Holdsworth 

be  called  upon  to  do  so  until  the  surveyor  had  measured ;     babIham. 

nor  could  a  writ  properly  issue  until  the  ministerial  act 

had  been  done.     It  would  be  otherwise  if  it  could  be 

done  by  a  jury ;  but  in  this  case  a  jury  can  give  neither 

more  nor  less  than  the  amount  ascertained  by  the  umpire^ 

and  he  acts  through  his  ministerial  substitute^  the  officer 

of  the  Court.     This  indeed  is  not  an  action  upon  a 

judgment  in  a  superior  Court ;  but  a  submission  under 

an  award  may  be  made  a  rule  of  Court.     In  Russell  on 

Aujards,  289,  2d  ed.,  it  is  said,  "  Where  the  reference  is 

by  agreement,  and  contains  a  stipulation  that  it  may  be 

made  a  rule  of  one  of  the  superior  Courts,  the  amount 

of  the  costs  of  the  reference  may  be  taxed  by  the  officer 

0^  the  Court ;  and  therefore  it  is  no  objection  that  they 

^^   not  settled  by  the  arbitrator;^*   citing   Thorp  v. 

^fe  (a),  which  was  decided  by  Parke  B.,  who  was  a 

S'^t  authority  on  such  matters.     And  it  appears  to 

Die    good  sense,  for  I  see  no  distinction  between  a 

'eference  by  agreement,  in  which  there  is  a  clause  for 

^'^^king  the  submission  a  rule  of  a  Court,  and  a  reference 

^der  an  Act  of  Parliament  in  which  there  is  such  a 

^Use. 

On  these  grounds  I  think  the  action  as  to  the  costs 
P^mature ;  and  therefore  I  am  obliged  to  answer  the 
*^oxid  question  in  the  negative.  But  I  see  no  objection 
^  "^te  submission  being  made  a  rule  of  Court  now,  and 
*^ynient  of  the  costs,  when  taxed,  being  enforced  by  a 
^^li  action. 

"^Iellor  J.     I  am  of  the  same  opinion.     At  first,  on 

(a)  2  Cr.  M.  ^  R.  3G7 ;  4  Dowl.  P.  C.  457. 
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1862.       looking  at  the  statute  and  the  clause  which  puts  tb^ 
H0LD8WORTH  ^^*®  ^  *^®  discretion  of  the  arbitrators,  I  thouglit  Qi^ 
^^'  if  they  gave  costs,  the  jury  might  settle  the  amount   - 

but,  on  looking  at  the  context  and  considering  the  effe<r* 
of  the  two  clauses  of  sect.  127  together,  by  which  a  d»  — 
cretion  is  given  to  the  arbitrators  and  the  sabmissioE^s. 
may  be  made  a  rule  of  Court,  as  well  as  the  authorities  .9 
it  appears  that  the  amount  of  the  costs  must  be  ascer^ 
tained  either  by  the  arbitrators  or  by  the  taxing  ofiScer-^ 
If  the  clause  had  said,  as  sect.  34  of  The  Lands  Clause^ 
Consolidation  Act,  1845,  8  &  9  Vict.  c.  18.,  does,  tl»t 
the  costs  should  be  settled  by  the  arbitrators ;  or  that 
the  arbitrators  should  ascertain  them,  as  the  ord^  of 
reference  in  Morgan  v.  Smith  (a)  did,  the  arbitrators 
would  have  been  bound  to  determine  the  amount    Bat 
sect.  127  of  stat  11  &  12  Vict.  c.  63.,  in  general  terms, 
puts  the  costs  in  the  discretion  of  the  arbitrators,  and 
gives  authority  to  make  the  submission  a  rule  of  Couit 
And  as  there  is  no  limitation  of  time  within  which  the 
costs  are  to  be  taxed,  it  is  not  now  too  late  to  mske 
the  submission  a  rule  of  Court  and  have  them  taxed* 
I  do  not  see  a  middle  course  between  the  amount  being 
ascertained  before  action  brought  and  the  amount  being 
ascertained  by  a  jury.      But  the  latter  alternative  is 
not  admissible ;   the  amount  must  be  ascertained  by 
the  taxing  officer ;  and  therefore  I  do  not  doubt  ibi^ 
it  must  be  done  before  action  brought. 

Judgment  for  the  plaintiff  for 
180/.  14«.  7d. ;  for  the  defendant 
dh  the  fourth  and  eleventh  pleas. 


\ 


(a)  9  AT.  #  ft:  427. 
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1862. 


Beard  and  another  against  Perrt. 

Monday^ 

Where  a  plaintiff  in  an  action  in  one  of  the  superior  Courts  proves  a        ^ 
Mbt  exceeding  2W.,  and  the  defendant  proves  a  set-ofi^  which  reduces 
»•  Tepdict  to  a  sum  not  exceeding  20^.,  the  plaintiff  "  recovers"  the    County  Court 
Wince  only  within  the  meaning  of  3ie  County  Court  Act»  13  &  14  Vict,   ^ct^  13  #  14 
^.  61.  #.  11.,  and  therefore  is  not  entitled  to  costs.  ^<^f-  ^-  61. 

«.  11. 

Sum  recovered. 

THIS  was  an  action  of  debt  to  recover  the  sum  of  ^<»^- 
26/.  7s.  for  goods  sold  and  delivered^  to  which  the  de- 

^dant  pleaded  never  indebted  and  a  set-off  of  26L  14s. 

fcr  work  and  labour^  on  which  pleas  issues  were  joined. 

Upon  the  application  of  the  plaintiffs  a  Judge's  order  was 
obtained  for  the  trial  of  the  cause  in  the  County  Court, 
pwmant  to  stat.  19  &  20  Vict.  c.  108.  s.  26. 

On  the  trial,  in  the  County  Court  of  Essex,  holden 
•*  Braintree,  the  defendant  proved  a  set-off  to  the 
*'W)nnt  of  14/.,  and  a  verdict  was  entered  against  him 
^  12/.  7s. ;  but  no  certificate  for  costs  was  asked  for  by 
™  plaintiffs,  nor  was  any  order  made  by  the  judge  be- 
fore \^hom  the  action  was  tried  in  respect  of  them,  nor 
^  ajiy  order  been  made  by  this  Coiurt  or  a  Judge  to 
otitle  the  plaintiffs  to  costs. 

^pon  the  taxation  the  attorney  for  the  defendant 
»nt^xided  that  the  plaintiffs,  having  recovered  less  than 
^  ^Xi  the  action,  and  the  Judge  at  the  trial  not  having 
^^'^^fied,  were  deprived  of  costs,  under  the  County  Court 
^  13  &  14  Fict.  c.  61.  s.  11.,  unless  the  Court  or  a 
^^^ge  made  an  order  for  them.     The  Master,  however, 

^  that,  as  the  action  was  brought  to  recover  more 

^^  20/.,  and  the  plaintiffs'  claim  was  reduced  by  set- 

to  less  than   20/.,  the  plaintiffs  were  entitled  to 

^^  costs,  and  made  his  allocatur  allowing  the  plain- 

^Ot^  II.  2  k  b.  &  b. 
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1862.        tiflfs  their  costs  on  the  lower  scale^  on  the  authority 

Bjj^^p       of  Tonge  v.  Chadmch  (a).     Subsequently  the  defendant 

Perry        obtained  a  summons  calling  on  the  plaintifis  to  shew 

cause  why  they  should  not  be  deprived  of  their  costs,  on 

the  hearing  of  which  ATe/for  J.  declined  to  make  an  order. 

In  Hilary  Term, 

F.  Russell  obtained  a  rule  for  that  purpose. 

Pfulbrick  shewed  cause. — Sect.  1 1  of  the  County  Court 
Act,  13  &  14  Vict  c.  61.,  which  enacts  that  if  in  any 
action  in  the  superior  Courts  of  debt  or  assumpsit,  not 
being  an  action  for  breach  of  promise  of  marriage,  "ito 
plaintiff  shall  recover  a  sum  not  exceeding  20/.,'' the 
plaintiff  shall  have  judgment  to  recover  such  sum  only 
and  no  costs,  does  not  operate  when  the  plaintiff  proved 
a  debt  exceeding  20/.  but  it  is  reduced  to  a  sum  nO* 
exceeding  20/.  by  payment  or  set-off   In  Tonffey.  Cha^' 
wick  (a),  this  Court  so  decided ;  but  also  held  that,  as  tlB-^ 
plaintiff  had  recovered  less  than  20/.,  his  costs  must  l^ 
taxed  on  the  lower  scale  under  Beg.  Gen.  HiL  16  Fi^' 
"  Directions  to  the  Masters  of  the  Courts"  8, 1  £.  jr  ^ 
Appendix,  Ixvi.     In  Ashcroft  v.  Foulkes  (i),  however,  tifc 
Court  of  Common  Pleas  decided  that  the  amount  recfC 
vered  meant  the  final  balance ;  and,  after  the  decision  Iu» 
been  given,  on  the  case  of  Tonge  v.  Chadwick  being  re 
ferred  to  by  counsel  as  having  decided  differently,  Jerwi^ 
C.  J.,  p.  271-2,  said  that  the  Court  adhered  to  iSbdM 
decision  as  not  inconsistent  with  the  former,  and  inti- 
mated that  this  Court,  when  the  question  came  properly 
before  them,  would  decide  in  accordance  with  the  vew 
of  that  Court.     In  Cooch  v.  Maltby  (c),  which  was  »» 
action  to  recover  a  sum  exceeding  20iL,  where  a  Tcrdict 
m 

(rt)  bE.^B.  9nO.  {h)  18  C  B.  281. 

(r)  23  L.  J.  Q.  B.  305. 
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^Bs  found  for  the  defendant  on  a  plea  of  tender  as  to        1862. 

23i  5*.  8rf.,  and  the  plaintiflf  had  a  verdict  on  the  plea  of        beard 

never  indebted  for  3/.  10*.  3d.,  Wightman  J.  held  that       p^^-^^ 

the  amount  of  the  tender  was  part  of  the  sum  recovered 

within  the  meaning  of  the  directions  to  the  masters  of 

the  Courts.    The  plaintiffs  properly  brought  their  action 

for  the  larger  sum ;  they  could  not  know  whether  the 

defendant  would  plead  a  set-off  or  not.    [  Crompton  J.   If 

this  case  had  been  tried  at  nisi  prius,  the  entry  on  the 

record  would  be  that  the  plaintiff  was  entitled  to  the 

larger  amount^  and  the  finding  on  the  other  issue  would 

he  for  the  defendant ;  and  judgment  would  be  entered 

only  for  the  balance.     Blackburn  J.     Sect.  11  of  stat. 

13  k  14  Vict.  c.  61.  does  not  say  that  if  the  plaintiff 

had  not  a  right  to  bring  his  action  for  a  sum  exceeding 

^i>  he  shall  recover  no  costs :  in  the  popular  sense  of 

"*c  Word,  the  plaintifib  have  not  recovered  a  sum  exceed- 

^g  20/.]     The  section  means  that  the  plaintiff  shall  be 

entitled  to  costs  in  any  action  in  which  he  sues  for  a  sum 

acceding  201.    [Crompton  J.    In  Ashcroft  v.  Foulkes^a) 

•'^'^  C.  J.  refers  to  Parke  B.  as  deciding,  in  Parker  v. 

***&  (J);  that  the  balance  is  to  be  considered  the  sum 

'^^vered  within  the  meaning  of  the  directions  to  the 

**^g  officers. 

■^-  Russell,  in  support  of  the  rule. —  Tongey.  Chad^ 
^^^  (c)  proceeded  on  a  misapprehension  that  stat.  13  &  14 

*^^-  c.  61.  s,  11.  was  the  same  in  substance  as  stat. 
^  &  XO  Vict  c.  95.  s.  129. ;  consequently,  the  decision 
^^  that  case  is  an  authority  in  favour  of  the  defend- 
^t,  that  where  the  debt  is  reduced  by  a  set-off,  the 

(«)  18  C.  B.  261.  271.  ib)  6  Dotvl.  P.  C.  334. 

((?)  5  E.  4-  B.  950. 

2  K  2 
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18G2.       balance  only  is  the  sum  recovered.     Stat.  19  &  20  Fief. 
Beard       ^'  ^^^'  *•  ^4.  enables  a  plaintiff  to  give  credit  for  the 
Pkhut        anaount  of  a  set-off,  and  sue  for  the  balance,  if  not  above 
50/.,  in  the  County  Court.    (He  was  then  stopped.) 

CocKBURN  C.  J.     It  is  impossible  to  get  over  the  lan- 
guage of  sect.  11  of  Stat.  13  &  14  VicL  c.  61.    The  quo- 
tion  is,  what  is  the  meaning  of  the  term  ''  recover'^  in 
that  section  ?    The  meaning  is  clearly  indicated  by  the 
language  of  the  legislature  when  it  says,  *'  if,'*  in  certaia 
enumerated  actions,  ^'  the  plaintiff  shall  recover  a  sum. 
not  exceeding  20/.     .      •      .     the  plaintiff  shall  have 
judgment  to  recover  such  sum  only,  and  no  costs.^'  ThaiC^ 
means  that  in  cases  like  the  present  the  sum  recovered* 
is  the  balance ;  for  although  in  one  sense  the  plainti^B 
recovers  his  whole  debt,  because  practically  he  gets  thaJii 
part  which  strikes  off  so  much  of  the  set-off  as  is  owin^ 
to  his  adversary,  yet  he  only  actually  receives  the  balanc^^ 
It  is,  indeed,  hard  on  the  plaintiff  that  he  must  run  th.  "^ 
risk  of  losing  his  costs  in  such  cases,  for  he  may  no^ 
know  the  amount  of  the  set-off  or  whether  the  defendai^ 
will  plead  it ;  and  I  should  be  inclined  to  put  a  diffciiL^ 
construction  on  the  section  if  I  could  do  so,  but  the  lai^ 
guage  is  too  strong. 

Crompton  J.  According  to  the  words  in  sect.  11  of  sta^  ^ 
13  &  14  Fict  c.  61.,  taken  in  their  plain  sense,  the  plauc^ 
tiffs  have  not  recovered  a  sum  exceeding  20iL  The  case  ^^ 
Ashcroft  V.  Foulhes  {a),  in  the  Common  Pleas,  is  a  dire^*^ 
authority  on  the  point ;  and  the  decision  of  this  Court  :S- 
Tonge  v.  Chadwick  (J)  is  really  an  authority,  under  tB-» 
present  County  Court  Act,  for  that  decision  of  the  Cor«ci 
mon  Pleas.  In  Tonge  v.  Chadwick  (b)  there  was  a  motio' 
(a)  18  a  B,  261.  (6)  5  £  #  J?.  95a 
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in  the  alternative  that  the  plaintiff  was  not  entitled  to        1862. 
any  costs  at  aU,  or  that  the  coats  should  be  taxed  on  the        bbakd 
lower  scale^  and  this  Court  refused  the  first  under  a       perry. 
loisapprehension  of  the  effect  of  the  new  County  Court 
Act ;  and,  according  to  my  memory,  the  Court  did  so 
on  the  authority  of  Woodhams  v.  Newman  (a),  without 
adyerting  to  the  fact  that  the  decision  in  the  latter  case 
was  upon  the  first  County  Court  Act,  9  &  10  Vict,  c,  95. : 
«ince  a  daim  reduced  by  set-off  below  20/.  was  not  within 
«eci  129  of  that  statute,  for  the  simple  reason  that  the 
county  Court  had  no  jurisdiction  when  the  claim  was 
above  20/.    The  other  part  of  the  decision  in  Tonge  v, 
CAadwick  (i),  viz.,  that  the  plaintiff  had  recovered  only 
the  balance  within  the  meaning  of  the  eighth  direction 
*o  the  Masters  of  the  Courts,  Reg.  Gen.  Hil.  16  Vict  is 
*^  authority  in  favour  of  saying  that  the  amount  re- 
^vered  here  is  12i  7s.  only,  and  therefore  the  case  is 
^thin  sect.  11  of  Stat.  13  &  14  Fid.  c.  61. 

^i.ACKBnRN  J.  I  am  of  the  same  opinion,  for  the 
'^^^ons  stated*  Tonge  v.  Chadwick  {b),  as  to  this  point, 
P^'Oceeded  on  a  mistake,  and  is  inconsistent  with  Jshcroft 
^'  ^oulhes  (c).  The  latter  case  lays  down  the  right  rule ; 
*^^>  consequently,  though  the  Master  taxed  correctly, 
^^^^^i^ding  to  the  principle  of  the  former  case,  that  case 
"^vixjg  |>een  overruled,  this  rule  must  be  made  absolute. 

^XLLOK  J.  concurred. 

Rule  absolute. 

(a)  7  a  A  654.  (6)  b  E,  4^  B.  950. 

(c)  18  C.  B.  261. 
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Wednesdayt 
May  7th. 

50  G,  3.  c.  41. 
88.  6.  17. 
Licence, 
Person 
going  from 
town  to  town. 


Manson,  appellant,  Hope,  respondent. 

A  person,  who  resided  in  i.,  bronght  a  quantity  of  drapenr  good*  from 
thence  to  H.,  which  he  said  were  the  remains  of  tno  stock  of  a  Compas^, 
and  there  sold  them  without  a  licence :  Held,  that  he  was  subject  to 
the  duty  imposed  by  stat.  50  G.  3.  r.  41. 8.  6.,  as  "  a  trading  perscm  goings 
from  town  to  town/'  and  therefore  was  liable  to  be  convicted  under  sect  17- 

/^  ASE  stated  for  the  opinion  of  this  Court  under  stat- 
20  &  21  Vict.  c.  43.  s.  2. 

On  the  29th  January,  1861,  at  the  Town  Hall  in 
Hastings,  the  appellant,  Philip  Manson,  appeared  before 
two  justices  of  the  peace  for  that  borough,  upon  an  ia- 
formation  exhibited  by  the  respondent,  George  CurUmff 
Hope,  of  Hastings,  manager  of  The  Trade  Protection  Sa^ 
ciety  of  that  place ;  charging  that  he,  the  appellaut,  bdng 
a  hawker,  pedlar,  petty  chapman,  and  trading  peraoo^ 
travelling  from  town  to  town,  did  trade,  as  such  hawke:**^ 
pedlar  or  petty  chapman,  and  did  carry  to  sell  and  e^— 
pose  to  sale  divers  goods,  wares  and  merchandize,  to  wi^^ 
drapery,  without  any  licence  to  him  before  then  granter^- 
in  that  behalf  authorizing  him  so  to  do ;  against  the  forc^^ 
of  the  statute  in  such  case  made  and  provided. 

The  respondent  deposed  that,  on  the  28th  Jamurr^f 
then  instant,  a  sale  of  drapery  was  advertised  to  tak^^^ 
place  at  the  Music  Hall  in  Havelock  Road,  in  the  borong^^ 
of  Hastings  (a  large  room  let  for  concerts,  balls,  &c.  ^^^ 
and  a  bill  announcing  the  sale  was  handed  to  him  abou*-* 
twelve  o^clock  that  day.     He  went  there  and  found      ^^ 
large  quantity  of  drapery  goods  for  sale.     The  appellaa:^^ 
was  there.     The  respondent  purchased  a  table  dotl^ 
When  he  was  in  the  sale  room,  he  saw  several  otk^sT 
persons  there  buy  goods,  and  a  cashier  taking  money. 


Hope. 
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The  saperinteudent  of  police  of  Hastings  deposed  that        \^{^2, . 

-went  to  the  Music  Hall  in  the  afternoon  of  the  manbon  '^ 
Kxe  day^  and  told  the  appellant  that  his  object  in  call-  ^]^; 
;  on  him  was  to  know  if  he  was  a  licensed  hawker. 
le  appellant  replied  that  he  was  not ;  and  in  answer 
tLe  question^  '^  Are  you  aware  that  to  carry  on  a  busi- 
88  of  the  kind  you  should  have  a  hawker's  licence  V 
replied^  *'  No ;  these  goods  came  direct  from  London : 
re  they  are^  the  remains  of  a  stock  of  a  gigantic  con- 
m  of  The  Imperial  Linen  Company,  and  I  am  employed 
adl  them.  I  donH  think  I  require  a  licence  to  sell 
511L  I  donH  go  from  town  to  town/'  Witness  told 
Ki.  he  was  set  in  motion  by  The  Trade  Protection 
^iety,  and  asked  him  if  he  had  a  licence.  He  said 
^Oj"  and  further  added  that  he  was  stopping  at  The 
^welock  Hotel,  Hastings,  and  that  his  town  residence 
*a  Wigmore  Street. 

On  these  facts  it  was  contended,  on  behalf  of  the  ap- 
Uant  that  it  had  not  been  proved  that  he  came  under 
^  description  of  a  hawker  and  pedlar  travelling  from 
^m  to  town,  or  from  place  to  place ;  that  he  had  got 
superfluity  of  goods  in  the  warehouses,  which  were 

a  respectable  character,  and,  thinking  he  should  get 
Market  for  them  at  Hastings,  he  hired  the  Music  Hall, 
^  the  goods  were  sent  direct  to  that  place  for  sale, 
^  nowhere  else. 
"The  justices  convicted  the  appellant  in  the  penalty  of 

The  question  for  the  opinion  of  this  Court  was  whe- 
^r  the  evidence  was  sufficient  in  law  to  sustain  the 
Eviction. 

Barrow,  for  the  respondent. — By  stat.  50  Cr.  3.  c.  41. 
6.  there  shall  be  paid  "  by  every  hawker,  pedlar,  petty 
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1SG2.       chapman^  and  erery  other  tradinfi^  person  and  penons 
UAKBon      goi^  fron^  town  to  town,  or  to  other  men's  lioases,  and 

Hop*.        travelling  either  on  foot,  or  with  horse,  horses,  or  other- 
wise, in  England,  Wales,  or  the  town  of  Berwick  vpm 
Tweed,  carrying  to  sell,  or  exposing  to  sale,  any  goodly 
wares  or  merchandise,  a  daty  of  AL  for  each  year,-''  and 
sect  17  enacts  that  if  any  such  person  so  travelling  shall 
trade  as  aforesaid  without  the  licence  required  by  sect  9* 
he  shall  for  each  and  every  such  offence  forfeit  the  aiini. 
of  ten  pounds.    The  appellant,  not  being  a  householder 
in  Hastings,  and  sending  goods  there  for  sale,  was  wl 
person  going  finom  town  to  town,  and  carrying  goods 
to  sell  within  sect.  6.     In  The  Attorney  General  w. 
Tangme  (a)  the  first  count  of  the  information,  whicb. 
charged  the   defendant,  under  sect.  7,  as  ''being  s^ 
trading  person,  going  firom  town  to  town,"  and  not  beia^ 
a  householder  at  S.,  and  that  place  not  being  his  usual 
place  of  abode,  with  selling  goods  by  auction  there  nitts-'- 
out  a  licence,  was  held  to  be  supported  by  evidence  ibm^ 
he  left  B.,  his  place  of  residence  and  business*  to  go  t>c3 
S.  in  order  to  sell  his  goods,  and  there  sold  them*     77fc^ 
Attorney  General  v.  fFoolhouse  (b)  followed  the  deciai(^:0^ 
in  that  case ;  and  in  Dean,  qui  tarn,  v.  King  (c),  a  peno^^ 
travelling  firom  town  to  town,  having  packages  of  gooS^ 
sent  after  him  by  a  public  stage  waggon,  and  takiiB^S 
rooms  at  each  town,  and  there  selhng  the  goods  b»^ 
auction  was  held  to  be  within  sect.  7.     [^CocUpum  C.  ^' 
That  was  a  stronger  case  than  this,  because  the  defendaac:^^ 
went  to  two  places  and  sold  his  goods  there.] 

Poland,  for  the  appellant. — The  appellant  was  not;   * 
trader,  but  a  mere  agent  employed  by  persons  in  hw^^ 

^«)  12  /Vw,  51.  (4)  12  iViMi  85. 

(f)  4  ^.  #  ^  517. 
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don  to  seU  these  goods.  [^Cochbum  C.  J.  Does  it  1862. 
make  any  difference  whether  the  person  travelling  jju^f^oYi 
from  town  to  town  sells  his  own  goods  or  the  goods  of  Hopb. 
mother  person?  Blackburn  J.  There  was  strong  evi- 
dence that  these  were  the  appellant^s  own  goods^  if  that 
is  xziaterial.]  An  agent  habitually  going  from  town  to 
to'irxi  might  be  within  stat.  50  G.  8.  c.  41. ;  but  the 
appellant  was  employed  for  once  only.  He  may  have 
»eii  staying  at  Hastings.  [Blackburn  J.  There  is  evi- 
leiice  on  which  the  justices  might  convict.  Cockbum 
"•  J.  I  think  the  appellant  must  be  taken  to  be  a  prin- 
ip&l  in  the  transaction^  and  that  he  was  personally 
i^erested  in  the  disposal  of  the  goods.  If  the  matter 
^arc  res  integra,  I  should  not  be  satisfied  that  the  appel- 
n.'t  was  rightly  convicted :  but  the  two  cases  in  the 
c^^art  of  Exchequer  settle  the  law.  Here  the  business 
1^^  carried  on  in  London,  and  a  person  connected  with 
t^t  business  brings  goods  from  London  to  Hastings  and 
iUa  ihem  there:  that  is  clearly  within  those  cases.] 
^"CLppose  a  person  were  employed  by  the  assignees  of  a 
^Axikrupt  in  London  to  sell  goods  at  Liverpool. .  In  Bex 
^  XMtk  (a)  a  single  act  of  selling  was  held  not  sufficient 
iroof  that  the  defendant  was  such  a  hawker  as  ought  to 
'•^t©  out  a  licence.  [He  also  cited  Rex  v.  Buckle  (J).] 
^  these  goods  had  been  all  sold  in  one  lot  the  case 
^ould  not  be  within  the  Act.  [Cockbum  C.  J.  That 
*  ^ot  the  point  submitted  to  us.  Crompton  J.  I  cannot 
^^  that  a  man  may  not  be  a  hawker  for  one  day  within 
*^  Act.] 

^er  Curiam.     (Cockbukn  C.  J.,  Crompton,  Black- 

*^^K  and  Mellor  JJ.) 

Conviction  afi&rmed. 

(a)  1  Burr.  609.  (*)  4  East,  346. 
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1862. 


Yenmng  against  Bray. 

Fridaif, 

May  9ih.  xhe  defendant  leased  a  farm  to  the  plaintiff  for  fourteen  jeus  by 

deed,  reserring  rent  parable  qoarterlj.    The  deed  contained  tkioW 

Leiue.  clauses  by  which  the  plaintiff  and  the  defendant  agreed  respecbrely 

Beni.  to  do  certain  things,  and  concluded  with  the  following  clause :  **  And  dui 

Re^titxr,  sadd  landlord  farther  ames  and  orders  that  B.  K.,  or  fis  appointed  agnt« 

BeroeatUm  of    is  to  receire  all  rents  from  the  tenant  at  all  times  when  it  becomes  dae 

auUtority.  darinjg  the  said  term  herebjr  granted,  and  his  receipt  to  be  a  M  and 

sofficient  dischaige  from  all  liability  thereof     Held  that,  J7.  K,  \axmf 

no  interest  in  the  rent,  the  agreement  or  anthodty  for  him  to  reoore  it 

was  revocable. 

IDEPLEYIN  for  sdxiiig  cattle.    Avowry  for  rentin 
arrear.    Plea  in  bar^  riens  in  arrear.    Issue  thereon* 

On  the  trial,  before  WOkt  J.,  at  the  CanueaU  Spmg 
Assizes,  1861,  it  appeared  that  the  defendant  was  lenor 
and  the  plaintiff  lessee  of  a  £Eurm  under  the  following  kaae  : 

"  This  indenture,  made  the  3d  January,  1860,  behreefla 
Reginald  Bray,  of  &c.  (who,  together  with  and  indiE- 
ding  his  heirs,  executors,  administrators  and  assigitf^j 
is  hereinafter  referred  to  and  int^ided  to  be  named  bjy 
and  under  the  denomination  of  '  Landlord^),  of  the  om^ 
part,  and  Christopher  Venning,  of  &a  (who,   togeth^^ 
with  and  including  his  executors,  admimstrators  aia^ 
assigns  is  hereafter  referred  to  and  intended  to  be  nam9^ 
by  and  under  the  denomination  '  Tenants,'  of  the  &^uef^ 
part) :  Witnesseth  that  the  said  R.  Bray,  for  himsdA 
his  heirs,   executors,  administrators  and  iMMgfgni^  dotS^ 
demise,  lease  and  to  &rm  let  unto  the  said  C.  VenMxn^f 
his  heirs,  executors,  administrators  and  assigns,  all  th<»^ 
farm  and  lands,  with  the  buildings  thereon,  called  k/€^^f 
situate  &a,  and  containing  Sec.,  excepting  the  house  aca^ 
garden  occupied  by  the  said  R.  Bray,  and  also  exoeptixag' 
all  mines  &c,  reserving  also  all  game  &c.,  and  poirer 
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abo  to  enter  and  view  the  state  and  condition  of  the        13^2. 
said  premises  :  To  hold  the  same  from  the  25th  March,      vihiiiko 
1859j  for  the  term  of  fourteen  years  certain,  at  the       ^• 
yearly  rent  of  75/.,  payable  quarterly,  on  the  four  usual 
quarter  days,  that  is  to  say,  &&,  the  first  of  such  quar- 
terly payments  to  be  made  on  the  first  of  the  said  quarter 
days  happening  after  the  commencement  of  the  said 
tenn.    And  the  said  C  Venning,  for  himself,  his  exe- 
cutors administrators  and  assigns,  hereby  agrees  to  pay 
to  the  said  landlord  the  rent  hereinbefore  mentioned,  free 
fifom.  all  rates,  tithe  rent  charge  and  taxes,  or  any  other 
deduction  whatsoever  (except  the  landlord's  property  and 
inoome  tax  now  or  hereafter  to  be  payable  in  respect  of 
the  said  premises),  and  also  to  pay  and  discharge  all 
taxes,  mduding  the  land  tax,  all  tithe  rent  charge,  rates, 
burthens  and  outgoings  whatsoever,  and  proportions  of 
the  same  respectively,  charged  or  chargeable  on  the  said 
premiaes  during  the  said  term.     And  the  said  tenant 
Auiher  agrees,  during  his  tenancy,   to  cultivate  and 
ii'AQure  the  said  lands  in  a  husbandlike  manner  &c. 
And  the  said  tenant  also  agrees,  during  the  last  year  of 
^e  tenancy,  to  allow  the  landlord  or  the  incoming  tenant 
"^  power  to  enter  upon  the  said  premises,  and  to  pro- 
^*^  with  the  preparation  for  and  cultivation  of  all  crops 
^ifttaoever  at  the  usual  times  for  proceeding  with  the 
'^^  &c     And  the  said  tenant  further  agrees  not  to 
^derlet,  transfer  or  otherwise  part  with  the  possession 
®^  ttie  said  premises,  or  any  part  thereof,  without  the 
P^'^ous  licence  in  writing  of  the  said  landlord,  during 
^  tenancy,  without  such  consent.     And  the  said  land- 
^^  hereby  agrees,  during  the  said  tenancy,  to  keep  the 
^^^Uing  houses  in  repair  (glass  excepted),  and  to  supply 
^^Cessary  gates,  granite  posts,  rough  timber  for  repairs 
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1862.       &c.    And  the  said  tenant  lievdyf  agrees  to  keep  Ab 
Vknhiho      boundary  fences  in  repair^  and  bnfld  np  all  gipiki 

Bbat.  fikUen  down  during  the  said  term,  and  leave  Ae  nutit 
repair  at  the  end  of  the  term,  or  sooner  determinitioi 
thereof.  And  the  said  landlord,  R,  Bragy  further  agnei 
and  orders  that  Richard  KUiaw,  Esq.,  of  Tredawk  Bsmt, 
of  the  parish  of  AUertum,  or  his  app(Hnted  agent,  it  to 
receive  all  rents  firom  the  tenant,  C  Vemmg,  at  all  tinei 
when  it  becomes  due  during  the  said  term  hereby  gmtod, 
and  his  receipt  to  be  a  full  and  sufficient  diachaigefion 
all  liability  thereo£     In  witness,''  &c 

The  first  quarter's  rent  had  been  paid  to  EUowul 
pursuance  of  the  clause  at  the  end  of  the  lease;  botiin. 
May,  1860,  the  defendant  gave  notice  to  the  pbdntiif  nofe 
to  pay  any  more  rent  to  KUtaw.  Notwithstanding,  di0 
plaintiff  paid  the  subsequent  quarter's  rent  to  him,  and 
refused  to  pay  it  to  the  defendant ;  and  the  defendaat 
thereupon  made  the  distress  for  it  out  of  whidi  this 
action  arosa  The  jury  found  that  there  was  no  debt 
due  to  Kittaw,  and  that  the  authority  to  him  to 
the  rents  was  not  coupled  with  any  interest  in 
The  learned  Judge  thereupon  directed  the  verdict  to  be 
entered  for  the  defendant,  reserving  leave  to  move  to 
enter  the  verdict  for  the  plaintiff  on  the  issue  jcHned  cm 
the  plea  in  bar  upon  the  question  whether  the  authoiiiy 
contained  in  the  clause  at  the  end  of  the  lease  vsfl 
revocable  or  not. 
In  Easter  Term, 

J.  B.  Karslake  obtained  a  rule  accordingly,  on  the 
ground  that  the  clause  in  the  lease  created  a  contruA 
and  was  not  a  mere  licence ;  and,  if  it  was  a  licence,  n 
was  not  duly  revoked ;  citing  ff^ood  v.  Manley  {a). 
(a)  UA.^K^ 


"^ 
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E,  T.  Cole  shewed  cause. — By  the  reddendum  in  the        1862. 
ewe  the  rent  is  reserved  to  the  defendant^  and  the  plain-      Vihkino 
iff  agrees  to  pay  it  to  him.    Then  the  clause  in  question        ^^-^^ 
^ints  Kittawy  the  agent  of  the  defendant^  to  receive 
t;  and  such  an  authority,  though  under  seal,  is  revo- 
•ble:  Wood  v.  LeadUtter  (a),  per  Alderson  B.,  in  deli- 
'G'ing  the  judgment  of  the  Court ;  though  the  point  did 
ot  distinctly  arise  in  that  case.    So  a  power  of  attorney, 
^  given  to  a  party  to  collect  rents,  and  to  pay  himself 
^  of  them  a  debt  owing  to  him,  is  revocable.  In  Wood  v. 
^fnlej^  {b)  the  licence  was  coupled  with  an  interest  in 
*  licensee.     Kittow  is  not  a  party  to  the  deed.     He 
j[ht  go  abroad,  or  become  bankrupt   Suppose  he  died, 
Jd  it  be  contended  that  the  rent  would  be  receivable 

Ms  executors  or  administrators?  (He  was  then 
PPed.) 

'^  A  Karslake  and  Kingdon,  contra. — First  The  clause 
il^^estion  is  part  of  the  contract  between  the  lessor  and 
«^,  and  is  binding  on  the  lessor.  The  word  "  agrees^' 
^i^ed  in  the  other  clauses  of  the  lease  as  to  payment 
rent,  &a,  instead  of  the  word  "  covenant  '* ;  and  its 
ijig  used  in  this  clause  also  shews  that  it  was  matter 
Contract  between  the  parties  that  the  rent  should  be 
id  to  Kittow.  [^Crompton  J.  Then  you  must  go  the 
^h  of  saying  that,  if  Kittow  for  some  reason  was  not 
'dy  to  receive  the  rent,  the  lessor  would  be  liable  to  an 
ion  by  the  lessee  for  breach  of  the  agreement.]  If 
^€Pw  was  the  superior  landlord,  it  might  be  very  conve- 
*^t  that  the  parties  should  agree  that  the  rent  should 
paid  to  him.  [Cockburn  C.  J.    If  the  clause  had  been 

(a)  13  M.^W.SSS  845.  (h)  11  A.  #  E.  34. 
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1862.  inserted  on  that  account,  we  should  expect  to  find  i 
Yehnino  recital  to  that  effect.]  In  Wood  v.  Mania/  (a)  Poik- 
Brat.  *^  ^'  ®^^  •  '*  Tayler  v.  Waters  (i)  shews  that  a  licence 
to  use  a  seat  at  the  opera  house,  paid  for  and  acted  upon 
by  sitting  there,  cannot  be  countermanded.  ...  I 
do  not  say  that  a  mere  purchase  will  give  a  licence :  bit 
here  the  licence  is  part  of  the  very  contract"  The 
agreement  is  personal,  and  therefore  if  Kittaw  died  the 
rent  would  not  be  receivable  by  his  executors. 

Secondly,  the  authority  is  not  revocable,  except  by  an 
instrument  under  seal.  {^Crompton  J*  That  point  wis 
not  reserved.] 

CocKBURN  C.  J.     We  are  to  collect  what  the  inten- 
tion of  the  parties  was,  as  far  as  we  can,  firom  the  lan- 
guage of  the  deed.     There  is  no  doubt  that  an  authority 
with  an  interest  is  irrevocable,  whereas  an  authority 
without  an  interest  is  revocable ;  but  that  point  does  not 
arise  in  this  case.   The  question  is  whether,  in  this  deed, 
which  is  an  ordinary  deed  of  lease,  this  somewhat  singn* 
lar  clause,  that  the  rent  reserved  by  the  reddendum  shall 
be  received  by  Kittow,  is  binding  on  the  lessor  so  as  not 
to  be  revocable.     If  there  was  anything  in  the  deed  to 
shew  that  this  clause  was  inserted  for  the  protection  of 
the  tenant,  it  maybe  that  it  could  not  be  revoked  hj(M 
party  without  the  consent  of  the  other.     But  it  is  a  meie 
authority  to  the  tenant  to  pay  the  rent  to  Kittow,  and  am 
authority  to  Kittow  to  receive  it,  not  as  a  party  interested, 
but  as  agent  for  the  landlord,  and  for  the  convenience  of 
the  landlord;  and  consequently  it  is  revocable.    After 
notice  no  longer  to  pay  the  rent  to  Kittow,  it  was  paii 

(rt)  11  ^.  ^-  E.  34.  37.  (A)  7  Taunt.  374. 
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the  plaintiff  in  his  own  wrong ;  and  this  rule  must        1862. 
3£refore  be  discharged.  YmmnQ 


OiOMPTON  J.  It  is  not  very  material  whether  this 
txise  is  an  agreement  or  an  authority,  because  as 
cig  as  it  subsisted  it  would  protect  the  tenant  in  pay- 
g  the  rent  to  Kittow ;  and  in  that  sense  it  is  an  agree- 
ent  But  the  question  is,  whether  it  is  an  agreement 
lat  the  authority  of  Kittoto  to  receive  the  rent  should 
B  irrevocable  as  between  the  parties.  Reading  this 
lame  together  with  the  reddendum^  I  construe  it  as  an 
»der  or  agreement  that  Kittow  should  be,  during  the 
enn,  the  lessor's  agent  to  receive  the  rent  subject  to  the 
«ual  power  of  the  principal  to  revoke  the  authority  of  the 
gent.  The  words  "  during  the  term^'  do  not  import  that 
te  appointment  is  irrevocable.  The  clause  amounts  to 
0  more  than  appointing  Kittow  to  receive  the  rent  so 
^  as  he  is  the  defendant's  agent.  If  the  object  of  it 
^  been  to  secure  an  advantage  to  Kittow,  it  would  not 
'  revocable ;  besides  which  it  was  not  inserted  for  the 
'^venience  of  the  plaintiff,  but  of  the  defendant. 

^x«ACKBURN  J.  The  parties  might  have  agreed  that 
^  a.ppointment  of  Kittow  should  be  irrevocable.  But 
Construe  this  clause  as  having  that  effect  would  be 
insistent  with  the  reddendum  and  the  rest  of  the 
*^^ ;  and  therefore,  according  to  the  rule  that  a  deed  is  to 
^  construed  so  as  to  reconcile  all  the  parts  of  it,  this  is 
^  authority  to  pay  the  rent  to  Kittow  so  long  as  a  receipt 
y  -Kittow  is  good  as  a  discharge.  There  are  no  words 
'  shew  that  the  tenant  stipulated  that  the  appointment 
^onli  be  irrevocable ;  and  none  of  the  exceptions  to 
^®    ixde,  that  an  authority   is   revocable,   arise  here. 
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which  may  b^ 


MsLLom  J.  -  Tbere  is  nothing  in  the  deed  to  prevent 
the  rerocatioa  from  opeialing;  for,  OTen  if  this  dime 
is  oonstrned  as  an  agreonent,  the  rerocatioii  would  only 
be  a  breadi  of  agreement  Therefore  the  learned  Jiid{« 
at  the  trial  was  right. 

Role  discharged. 


TueadMf, 
April  29th. 

Public  Health 
Ad,  1848  (11 
#  12  Fict. 
C.63). 
Notice  to 
owners. 
Contract, 


WoRTHiNGTON  and  another  against  Sudlow, 
Clerk  to  The  Local  Board  of  Health  for  the 
District  of  Moss  Side. 


A  Local  Board  of  Heahh  for  a  non-corpomte  di8trict»  acting  nte 
The  PabUc  Health  Act,  1848  (11  &  12  Viet.  c.  6a),  gave  notice  tothi 
owners  of  the  premises  fronting,  adjoining,  or  abutting  on  certain  streflU^ 
requiring  them  to  "sewer,  leyel,  pave,  flas;  and  dianneT*  the  MM 
according  to  the  provisions  of  sect.  69  of  that  Act;  which  notices  not 
being  complied  with  within  the  roecified  time,  the  Board  entered  iato 
contracts  with  a  third  person  tor  the  performance  thereof;  wtiA 
contained  provisions  that  the  contractor  was  to  be  paid  for  the  voik 
when  the  money  was  collected  from  the  owners  of  the  adjacent  {lo* 
perties :  the  work  was  done  accordingly,  but  the  owners  hsriag 
refused  payment,  the  justices  of  the  peace  before  whom  they  were  foa- 
moned  lor  non-payment  dismissed  tne  summonses  :  Held,  on  a  eiw  ii 
which  the  Court  was  empowered  to  draw  inferences  of  hd^  Uiat  ^ 
contractor  was  entitled  to  sue  the  Board  of  Health  for  the  work  doM 
by  him  under  the  contracts. 


O  FECIAL  case. 

An  action  was  brought  by  the  plaintiffii  against 
the  defendant^  as  the  derk  for  the  time  being  of  the 
Local  Board  of  Health  for  the  district  of  Mm  Siii, 
adjoining  the  city  of  Manchester,  for  the  recoTery  of 
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I/.  15s.  8d.,  the  balance  of  four  several  sums  of 
i,  2376/.  10*.,  1228/.  and  1122/.,  being  the  price 
srtain  works  specified  in  four  contracts,  the  first  of 
h  was  dated  the  10th  February,  1858,  the  second 
'th  July,  1858,  and  the  third  and  fourth  the  17th 
mber,  1858.  The  pleadings  were  set  out  in  the 
Qdix  to  the  case,  and  were  to  be  taken  as  part  of 
lie  Court  haying  all  the  powers  of  amending  or 
[ig  to  the  pleadings  that  a  Judge  at  nisi  prius 
d  have  had ;  the  object  of  both  parties  being  to 
the  matters  really  in  dispute  between  them  finally 
led 

1  these  contracts  were  entered  into  between  the 
itifis  and  the  Local  Board  of  Health  for  the  district 
'oss  Side,  being  a  non-corporate  district,  for  which 
)cal  Board  of  Health  had  been  dvly  constituted 
•ding  to  the  provisions  of  The  Public  Health  Act, 
•  ;  and  they  were  signed  by  the  plaintiflFs  as  the  Con- 
ors, and  were  sealed  with  the  common  seal  of  the 
il  Board,  and  were  signed  by  five  of  the  members 
\e  Board,  and  otherwise  executed  in  conformity  with 
nrovisions  of  the  85  th  section  of  that  Act.  The  works 
ified  in  each  contract  were  the  sewering,  levelling, 
Qg,  flagging  and  channelling  of  certain  streets  within 
district,  not  being  highways,  which  were  sewered, 
lied,  paved,  flagged  or  channelled  to  the  satisfaction 
be  Local  Board,  and  the  works  were  such  as  the 
1  Board  might  execute  under  the  £9th  section  of 
^ct,  upon  the  failure  so  to  do  of  the  owners  or  occu- 
of  the  adjoining  premises.  Each  contract  contained 
^Illation  binding  the  plaintiffs  to  perform  the  works, 
ubject  of  the  contract,  within  the  time  and  in  man- 
i^lierein  specified,  under  a  pecuniary  penalty ;  and 
C  II.  2  L  B.  &  s. 
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also  a  provision  stating  that  the  contractors  were  to  b^ 
paid  for  the  work  when  the  money  waa  collected  ftoi^ 
the  owners  of  the  adjacent  properties.    All  the  co&tnct^ 
were  set  out  yerbatim  in  the  appendix  to  the  casey  nA 
were  to  be  taken  as  part  of  it 

The  works^  the  subject  of  each  of  the  four  oontndS;, 
were  duly  performed  by  the  plaintifis^  as  the  cx>ntnctonB» 
within  the  time  and  in  manner  therein  mentioned. 

Before  entering  into  any  of  the  contracts  with  due 
plaintiffs,  the  Local  Board  had  given  to  the  BerermX 
owners  of  the  respective  premises  fronting  upon  tl^e 
streets  therein  mentioned  a  notice  in  writing,  intendeit 
as  a  notice  such  as  is  required  in  that  behalf  by  Ae  6dth. 
section  of  the  Act  The  form  of  notice  adopted  by  the 
Board  in  every  case  was  as  follows  : — 

"Public  Health  Act,  1848. 

"  To  Thomas  Willis^  owner  of  a  dwelling  house  iDsi- 
garden  situate  at  Most  Groves  Moss  Lane,  within  A^ 
district  of  the  Moss  Side  Local  Board  of  Health. 

*^  Whereas  the  street  called  Moss  Lane  or  Mots  La»^ 
West  is  not  sewered,  levelled,  paved,  flagged  and  dait^* 
nelled  to  the  satisfaction  of  the  above  named  Local  Boii^- 
of  Health;  the  said  Local  Board  of  Health  do  ha^i^ 
give  you  notice,  as  owner  of  a  dwelling  house  and  gtf' 
den  situate  at  Moss  Grove,  Moss  Lane,  being  prenu*^^ 
fronting,  adjoining  or  abutting  on  a  part  of  the  «i^ 
street  called  Moss  Lane  or  Moss  Lane  West,  within  A^ 
space  of  one  calendar  month  from  the  day  of  the  dit?^ 
hereof,  to  sewer,  level,  pave,  flag  and  channel,  to  4^^ 
satisfaction  of  the  said  Local  Board  of  Health,  so  mvx^ 
of  the  said  street  as  the  said  premises  front,  a4)0U>  ^^'^ 
or  abut  upon. 

*'  If  you  Ml  to  comply  with  this  within  such  time,  tli^ 
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Ld  Local  Board  may,  if  tliey  shall  think  fit,  execute 
^  said  sewering^  leveUiug^  pavings  flagging  and  chan- 
SHing ;  and  the  expences  incurred  by  them  in  so  doing 
KBJst  be  paid  by  you^  together  with  the  other  owners  in 
dEsiulty  according  to  the  firontage  of  their  respective  pre- 
ijsesy  and  in  such  proportion  as  shall  be  settled  by  the 
ix^reyor  of  the  Local  Board  of  Healthy  or  in  case  of 
jspute^  as  shall  be  settled  by  arbitration,  having  r^ard 
»  all  the  circumstances  of  the  case,  in  the  manner  pro- 
dcd  by  'The  Public  Health  Act,  1848/  and  your  pro- 
[>x^on  of  such  expences  may  be  recovered  from  you,  as 
n^e  of  such  owners^  in  a  summary  manner,  or  the  same 
isij  be  declared  by  order  of  the  said  Local  Board,  to 
e  private  improvement  expences,  and  be  recovered  as 
CLoh  in  the  manner  provided  by  the  said  '  Public  Health 

''Dated  the  5th  day  of  May,  1858. 

''Jno.  Thos.  Price; 
"  Jno.  C.  HarrisoHy 
"  Geo.  Lea, 
''  WnuMetcalf, 
"  James  Ilomi^ld.^ 
"  J.  H,  Hampson,  clerk  to  the  Moss  Side  Local  Board 

of  Health,  12,  Norfolk  Street,  Manchester." 
^  the  owners  failed  to  comply  with  the  notices,  and 
^  Xjocal  Board  thereupon  entered  into  the  contracts 
^  tlie  purpose  of  executing  the  works  under  the  69th 
•^*iou  of  the  Act. 

"^^^tler  the  works  under  each  of  the  four  contracts  had 
^^^'^  performed  by  the  plaintifib,  application  was  made 
y  ^lie  Local  Board  in  due  form  to  each  of  the  owners 
^'  l^ayment  of  his  or  her  just  proportion  of  the  expences 
^^^^:rred  in  executing  the  works,  which  had  been  settled 
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by  the  surveyor  of  the  Local  Board  as  payable  by  each 
such  owner^  according  to  the  frontage  of  his  or  her  pre- 
mises upon  the  streets  mentioned  in  each  of  the  contracts, 
and  all  the  sums  received  by  the  Local  Board  in  come- 
quence  of  such  applications  beforei  the  oommencement 
of  this  action  were  duly  paid  by  them  to  the  plaintifk 

Certain  of  the  owners^  on  being  so  applied  to^  refuted 
payment^  and  in  several  cases  the  justices  before  wbon 
the  owners  were  summoned  by  the  Board  for  the  pur- 
pose of  enforcing  payment^  held  the  notices  bad,  and 
refused  to  make  any  order,  considering  themselves  bound 
by  a  decision  of  the  Court  of  Quarter  Sessions  whidi 
had  then  recently,  and  after  the  date  of  the  contracts, 
been  given  in  an  analogous  case,  upon  the  autboritj 
of  a  case,  in  the  Court  of  Queen's  Bench,  of  ParMmm, 
appellant,  Mai/or  %c.  of  Blackburn,  respondents  (a). 

In  consequence  of  this,  the  Local  Board  thought  it 
useless  to  take  further  proceedings,  and  in  point  otUA 
no  further  proceedings  were  taken  by  the  Local  Board 
to  enforce  payment  from  the  rest  of  the  owners  of  the 
respective  sums  assessed  upon  them  in  respect  of  their 
premises,  and  since  the  time  for  payment  of  those  soiaS 
more  than  six  calendar  months  elapsed  before  the  actaoiB- 
was  commenced. 

The  question  for  the  Court  was  whether,  under  (la^ 
circumstances,  the  Court  having  the  power  to  its^ 
inferences  of  fact,  the  plainti£b  had  any  remedy  by^ 
action  against  the  Local  Board  to  recover  the  rendiE^ 
of  the  several  sums,  the  subject  of  the  four  several  con- 
tracts above  mentioned,  or  any  of  them. 

If  the  Court  should  be  of  opinion  in  the  affirmatir^ 
judgment  was  to  be  entered  for  the  plaintiffs  for  ihetiss^ 
of  3310/.  15*.  8d.,  with  costs. 

(a)  Reported  33  Law  Thneff  119. 


XXV.   VICTORIA. 


513 


If  in  tlie  negative^  judgment  was  to  be  entered  for 
e  defendant^  with  costs. 

Jf  the  Court  should  be  of  opinion  that  the  plaintifis 
ire  entitled  to  recover  in  respect  of  some  one  or  more^ 
Lt  not  in  respect  of  all  of  the  contracts,  judgment  was  to 
t  entered  for  the  plaintiffs  for  such  a  sum  as  the  Master 
ould  find  to  be  due  to  the  plaintiffs  in  respect  of  that 
»iitract,  or  those  contracts,  upon  which  the  opinion  of 
e  Court  was  in  &YOur  of  the  plaintiffs,  after  allowing 
id  giving  credit  to  the  Local  Board  for  all  payments 
ade  on  account  of  that  contract,  or  those  contracts; 
id  for  the  defendant  in  respect  of  the  other  contract 

contracts:  the  costs  in  such  case  to  be  ascertained 
d  determined  according  to  the  usual  course  of  taxation 

such  cases. 
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Mamsty  {MeUish  with  him),  for  the  plaintiffs.— The 
ttntiffs  are  entitled  to  recover.  The  question  depends 
the  69th  section  of  the  11  &  12  Vict.  c.  63.,  entitled 
Vn  Act  for  promoting  the  public  health/'  which 
acts,  *'  In  case  any  present  or  future  street,  or  any 
ft  thereof,  (not  being  a  highway,)  be  not  sewered, 
elled,  paved,  flagged,  and  channelled  to  the  satis- 
tion  of  the  Local  Board  of  Health,  such  Board  may, 
xxotice  in  writing  to  the  respective  owners  or  occu- 
lt of  the  premises  fronting,  adjoining,  or  abutting 
^H  such  parts  thereof  as  may  require  to  be  sewered, 
^Ued,  paved,  flagged,  or  channelled,  require  them  to 
^er,  level,  pave,  flag,  or  channel  the  same  within 
^.me  to  be  specified  in  such  notice;  and  if  such 
'ice  be  not  complied  with,  the  said  Local  Board 
y,  if  they  shall  think  fit,  execute  the  works  meu- 
cied  or  referred  to  therein ;  and  the  expences 
'Urred  by  them  in  so  doing  shall  be  paid  by  the 


514 


EASTER  TERM. 


1862. 
Worth  I NQ- 

TON 

▼. 

31IDL0W, 


owners  in  default^  according  to  the  firontage  o 
respective  premises,  and  in  such  proportion  aa  d 
settled  by  the  surveyor,  or  in  case  of  dispute  as  al 
settled  by  arbitration  (having  regard  to  all  the  c 
stances  of  the  case)  in  the  manner  provided  by  thi 
and  such  expences  may  be  recovered  from  the  las 
tioned  owners  in  a  summary  manner,  or  the  sam 
be  declared  by  order  of  the  said  Local  Board  to  be] 
improvement  expences,  and  be  recoverable  as  m 
the  manner  hereinafter  provided/^  It  was  a  ooi 
precedent  to  this  contract  that  the  Board  of  I 
which  the  defendant  represents,  should  be  able  to: 
themselves  for  this  money  from  the  owners  of  pir 
abutting  on  these  streets.  But,  where  the  perfor 
of  a  condition  precedent  to  suing  on  a  contract  ha 
rendered  impossible  by  the  act  of  the  opposite  pai 
action  may  be  maintained  without  performing  thi 
dition ;  Keys  v.  Harwood  (a).  Hall  v.  Conder  (4),  1 
Kirk  (c) ;  and  the  same  principle  ought  to  applj 
where  the  Board  of  Health  have  failed  to  exerd 
power  vested  in  them  by  the  statute  of  competUo 
ment  from  certain  persons,  or,  in  failure  of  that, 
bursing  themselves  out  of  the  rates  which  by  tl 
they  are  empowered  to  make. 


Wheeler  Serjt.  (T.  Jonei,  Northern  Circuit 
him), — It  may  be  conceded  that  the  intended 
of  the  contract  between  the  parties  was  thi 
expence  of  sewering  &c.  these  streets  should  be 
vered  by  the  Board  of  Health,  which  the  defi 
represents,  against  the  owners  of  the  property  al 
on  them.   Now  the  foundation  of  all  legitimate  pi 

(o)  2  C.  B.  905.  {h)  2C,B.N.8,Z 

(c)  18  L.  J.  Q.B.S3;  13  Jur.  550. 
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g»  against  those  persons  is  the  giving  valid  notices, 
fticdli  was  not  done,  as  those  given  were  held  bad  by 
e  justices  under  the  authority  of  a  case  in  this  Court, 
:MrMnsoH,  c^pp*>  Mayor  Sfc.  of  Blackburn,  resp.  (a).  But 
ti.ore  the  parties  to  a  contract  omit  inserting  in  it  a 
WLtier  which  they  deem  material  to  their  interests,  a 
[>xut  of  law  cannot  insert  it  for  them,  and  consequently, 

in  this  case  it  was  intend^  to  make  the  Board  of 
Lealth  being  able  to  recoup  themselves  a  condition 
(recsedent  of  payment,  it  should  have  been  inserted.  It 
WBB  for  the  plaintifb,  on  entering  into  a  contract  with  this 
Board,  to  ascertain  beforehand  their  means  of  repaying 
themselves.  [Cockhum  C.  J.  Suppose  they  never  took 
sny  steps  to  raise  this  money,  will  you  dispute  that  the 
PWntiflEs  would  have  been  entitled  to  recover  the  price 
^diese works  in  some  way?]  No.  ICochbum  C.  J. 
^^Ppose,  then,  that,  without  mala  fides  and  through  mere 
^'^te'ke  of  the  law,  no  notice  at  all  had  been  given  to  the 
^^^^c%,  could  you  have  contended  that  it  was  the  busi- 
^  of  the  plaintiff  to  see  that  proper  steps  had  been 
^®^^x  by  their  employers?]  The  answer  to  that  is  the 
*^X3i "  Vigilantibus  non  dormientibus  jura  subveniunt." 
'^X.c  cases  cited  on  the  other  side  are  inapplicable. 
^  in  Aspdin  V.  Austin  (i)  it  was  held  that  stipulations 
■^^^^  agreement  did  not,  from  the  plaintiff's  proof  that 

^^^as  ready  to  perform  the  condition  precedent  on 
^  S^art,  raise  an  implied  covenant  that  the  defendant 
^'^Xld  employ  the  plaintiff  in  his  business  for  a  certain 
^^,  although  the  defendant  was  bound  by  express 
^*<i8  to  pay  him  stipulated  wages  during  that  time. 
^*^j>8on  V.  Easterly  {c)  and  Saltoun  v.  Houstoun  {d), 

(a)  33X.  r.  119.  (h)  5  Q.JB.  071. 

(c)  9  5.  #  C.  505;  affirmed  in  error,  C  2?my.  G44. 
(rf)  1  Bivff.  433. 
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1962.  together  with  some  earlier  cases^  were  there  relied  on, 
but  distinguished  by  the  Court.  Lord27^ii]ium,  iIIdeliTeI• 
iDgitsjudgmentyp.683-4y8a]rs:  ''It  will  be  found  ib  those 
cues  that,  where  words  of  reeital  or  reference  manifested 
a  dear  intention  that  the  parties  should  do  certain  acts, 
the  Courts  have  from  these  inferred  a  oovenant  to  do 
sudi  acts^  and  sustained  actions  of  covenant  for  the  no&- 
performance^  as  if  the  instruments  had  contained  eipie« 
coTenants  to  perfcMin  them.  But  it  is  a  manifest  extea- 
sion  of  that  prindple  to  hold  that,  where  parties  hvn 
cxpnesslT  coTcnanted  to  perform  certain  acts,  th^  mmt 
be  held  to  hare  impliedly  covenanted  for  every  act  ood- 
venient  <»r  even  necessary  for  the  perfect  performasoe 
of  their  express  covenants.  Where  parties  have  entered 
into  written  engagements  with  express  stipulations,  it  ii 
manifestlv  not  desirable  to  extend  them  by  any  impiici- 
tioDS :  the  presumption  is  that,  having  expressed  eom^ 
they  have  expressed  all  the  conditions  by  which  iinBj 
intend  to  be  bound  under  that  instrument.'^  [Cnmf' 
im  J.  That  case  has  been  attacked,  if  not  overroH 
in  the  House  of  Lm^  (a).  Cockbwm  C.  J.  Sect  86 
empowers  the  Local  Board  of  Health  to  make  all  neoei- 
sarr  contracts  for  canrying  the  Act  into  execution :  aod 
sect.  86  enables  them  to  make  rates  for  the  expenceof 
the  works  done  tmder  those  contract&]  That  is  onlf 
for  sudi  wodrks  as  are  executed  for  the  general  benefit  of 
the  publie  imder  sect  58,  whereas  sect  69  proTides  a 
specific  moifcof  recovery  for  expences  incurred  under  it 
[He  cited  2  Ckkig's  Siaimies,  370,  2d  ed.,  by  fFeUyad 
iiMTOJi,  and  fTard  v.  Lovmits  (&),  per  Crompton  sod 

V<^  Hi*  l*>cvls^ip  iwl«b!T  rafcR  »  Emmun$  t.  KUertcn,  AB.LCi. 

v>^  •>? :,  /  ^?  ^  2^5. 1  £1 4^  £:  mo.  f»M.  1^. 
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Bin  JJ.]  It  was  not  compulsory  on  the  Board  of  Health 
to  execute  these  works  at  all. 

Mantsty,  in  reply,  observed  that  it  was  premature  to 
discuss  the  precise  manner  in  which  the  Local  Boards 
were  to  be  recouped. 

CocKBURN  C.  J.  I  am  of  opinion  that  our  judgment 
should  be  for  the  plaintifb.  We  are  not  fettered  by 
pleadings  or  any  particular  form  of  declaration ;  if,  on 
the  £Eu;t8  stated,  the  plaintiffs  are  entitled  to  recover  we 
nay  give  our  judgment  for  them. 

The  action  is  brought  on  an  implied  undertaking  by 
he  defendant,  and,  although  the  plaintiffs  are  not  in  a 
condition  to  recover  on  any  express  terms  in  their  con- 
racts,  they  are  nevertheless  entitled  to  judgment  No 
loubt  the  intention  of  both  parties  to  these  contracts  was 
hat  payment  for  the  works  in  question  should  be  made 
»at  of  a  fund  to  be  raised  by  payments  to  be  collected 
rom  the  owners  of  property  in  the  vicinity  of  the  works. 
I'I'othing  is  more  natural  than  that  the  Board  of  Health, 
rhich  the  defendant  represents,  should  have  meant  to 
imit  their  liability  to  a  fund  to  be  thus  raised,  and  it  is 
iot  at  all  unreasonable  to  think  that  the  parties  who  were 
b  do  the  work  were  satisfied  to  be  paid  out  of  that  fund. 
3at  I  entertain  no  doubt  that  on  such  a  bargain  there  are 
mplied  undertakings  which  may  be  enforced  by  an  action 
iroperly  framed.  It  cannot  be  disputed,  and  indeed  was 
x>nceded  by  the  defendant's  coimsel,  that  in  addition  to 
;he  precise  and  express  terms  in  these  contracts,  there 
must  be  implied  terms,  to  this  extent  at  all  events,  that 
the  Board  shall  do  what  it  is  incumbent  on  them  to  do 
to  collect  the  fund.     My  brother  Wheeler  admits  that, 
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if  the  Board  omitted  to  take  any  st^  to  leoovc^ 
this  money  from  the  owners,  it  would  not  be  rigb*^ 
to  resist  the  plaintilTs'  claim,  founded,  not  on  ezpresi^ 
agreement,   but    on   an    implied    one.     That    plainly 
shews  that,  on  such  a  contract,  there  may  arise,  by^ 
implication,  some  terms  or  conditions  not  in  the  ccn^-^ 
tract  itself.     Let  us  therefore  see  in  what  position  tU.^ 
parties  stand.     The  Board  can  only  contract  for  tho^iQ 
works  in  their  public  capacity — as  exerdaing  oertaix^ 
powers  given  to  them  by  the  statute  11  &  12  VkL  e.  68. 
after  they  shall  first  have  called  on  the  owners  of  the 
adjoining  property  to  do  the  works  specified  in  sect.  69 
of  that  Act ;  and,  if  the  owners,  on  such  notice  bein^ 
given,  fail  to  do  the  work,  then,  and  then  only,  ariseitba 
power  given  by  the  statute  to  the  Board  to  do  the  work 
themselves,  or,  what  is  the  same  thing,  contract  with  o&am 
to  do  it;  and  then,  if  necessary,  to  enforce  payment  against 
the  owners.  But  their  whole  power  arises  on  the  conditioim 
precedent  of  having  first  called  on  the  owners  to  do  th^ 
work.   That  being  so,  the  Board  applies  to  the  plaintiiiio 
do  the  work,  that  is  to  say  in  exercise  of  the  power  verteA 
in  them  under  sect.  69.     Is  this  not  the  same  as  if  th^ 
contract  had  stated,  '^  Whereas  we  are  the  Local  Board  <p* 
Health  &c.,  and  whereas  we  have,  as  such,  power  to  caU- 
on  the  owners  of  certain  premises  &c.  to  do  certain  wok    -^ 
and  whereas  we  have  given  them  the  necessary  notice^;^ 
'and  whereas  the  owners  have  not  done  the  work,  ir^^ 
now  proceed  to  do  it  in  pursuance  of  the  authority  vertc^^ 
in  us  by  sect.  69,  &c."?     They  say  to  the  plaintiffi^^ 
"  Although  primft  facie  we  should  be  liable  to  you  for  thm-^ 
work,  we  make  a  stipulation  that  you  shall  not  call  o^"*^ 
us  for  payment  until  we  have  had  an  opportunity  to  g*^* 
the  money  from  the  owners  of  the  property.*'    It  ixamM^ 
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it  that,  instead  of  being  in  a  position  to  make  the        1862. 

miract  in  that  form^  they  had  given  no  notice  to  the    Worthinq- 

^ners^  or  had  given  an  insufficient  notice,  which  is  no         *^^ 

>tice  at  all.    My  brother  Wlieeler  says,  the  other  party      ^^^^^^ 

lould  have  inquired  into  the  means  possessed  by  the 

oard  of  recouping  themselves.     I  do  not  see  that.     It 

i  the  case  of  a  man  representing  that  he  is  invested 

ith  powers  with  which  he  is  not  invested ;  and  I  agree 

ith  those  cases  where  it  has  been  decided  that  the 

ssomed  authority  under  which  an  agent  acts,  must,  as 

gainst  him,  be  taken  to  exist  (a).     I  cannot  help  think- 

ig  that  it  would  be  a  grievous  injustice,  as  well  as  not 

anrying  out  the  law  as  now  understood,  if  it  were  to 

e  a  defence  to  such  an  action  as  this  that  the  Board 

lad  failed  to  give  the  notices  necessary  to  enable  them 

0  collect  the  fund.     On  the  contrary,  I  think  that  an 

ction  may  be  maintained  by  the  plaintiffs  against  the 

ioard,  which  represented  to  them  that  they  had  power 

0  coUect,  from  the  owners  of  the  property  in  this  street, 

he  fund  out  of  which  the  plaintiffs  were  to  be  paid, 

rhen  in  fact  the  Board  had  not  done  what  was  necessary 

or  that  purpose. 

Crompton  J.  I  am  of  the  same  opinion.  The  most 
avourable  way  to  put  the  case  for  the  defendant  is  that 
n  which  it  was  put  by  my  brother  Wheeler, — that 
he  defendants  had  agreed  with  the  plaintiffs  that  they 
ihould  take  their  chance  of  the  money  being  collected 
iom  the  owners.  K  it  were  necessary  I  should  like  to 
look  more  into  this  point,  and  see  if  to  make  that  a 
sondition  precedent  to  payment  was  within  the  inten- 

(rt)  See  CoUtii  v.  Wright,  in  error,  SE.^  B.  647. 
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tion  of  the  parties,  much  more  if  it  was  necessary  ihft^ 
the  money  should  be  first  collected.    But,  taking  my 
brother  IVheeler  to  be  correct  in  that  construction,  I 
think,  with  my  Lord  Chief  Justice,  that  it  is  mor^ 
Ukely  that  an  agi*eement  ought  to  be  implied  here,  thafJ 
when  the  time  for  collection  came  the  Board  shonlA- 
collect     The  contract  is,  not  that  the  plaintiffs  shall, 
have  power  to  collect  themselves,  but  that  the  BoarS^ 
shall  pay  these  specific  sums  of  money.     Does  not  tha^^ 
necessarily  infer  that  they  are  assuming  to  be  in  kbl 
position  in  which  they  can  collect  the  money  ?    Theri^ 
may  indeed  be  some  doubt  as  to  the  extent  of  th.^ 
supposed  implied  engagement.     It  may  mean  that  the:^ 
have  used,  and  will  use,  all  proper  means  to  collect  tl^c 
money,  or  it  may  mean  that  they  are  in  a  position  "ibc: 
collect  it  ultimately :  we  cannot  put  it  lower  than  thaA. 
If,   by  their  default  (I  do  not   mean  in  the  sense  o1 
imputing  to    them   anything  wrong),  they  make   ^lmi 
engagement  with  an  implied  promise  that  they  are  in.  ^ 
position  to  do  that  which  they  are  not  in  a  position  'to 
do,  the  case  becomes  like  that  where  a  party  promises 
to  pay  the  value  found  by  an  arbitrator,  and  does  not 
appoint  an  arbitrator,  in  which  case  the  other  party  may 
recover. 


Blackbubn  J.   I  am  of  the  same  opinion.   My  brotbei" 
Wheeler  argues  that  this  contract  was  invalid  as  ultr* 
vires,  because,  the  Board  being  about  to  do  work  for  these 
private  streets,  the  amount  of  which  was  chargeable 
upon  the  owners  under  the  69th  section  of  the  II  fe 
12  Vict  c,  63.,  it  was  requisite,  as  a  condition  precedent; 
to  the  validity  of  this  contract  with  the  plaintiffl,  that 
notice  be  given  to  these  owners ;  and  he  put  it  that;  ia* 
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asmuch  as  a  sufficient  notice  was  not  given^  the  Board 
had  no  power  to  do  the  work.   I  do  not  inquire  if  notice 
was  a  condition  precedent  here^  for^  when  a  party  con- 
tracts with  a  Board  under  sect.  85,  he  is  not  bound  to 
inquire  if  they  have  done  enough^  as  between  them  and 
their  constituents,  to  make  themselves  chargeable.     It 
would  be  monstrous  to  throw  the  burden  of  such  an 
inquiry  on  the  plaintiffs  :  it  is  enough  for  them  to  say, 
we  know  that  by  the  general  law  the  Board  could  make 
this  contract  if  they  had  done  their  part,  and  therefore 
the  contract  is  good  enough  so  far  as  we  are  concerned. 
Then  comes  the  question,  whether  on  the  construction 
of  this  contract  the  plaintiffs  can  recover.   I  am  not  pre- 
pared to  say  that  the  parties  have  not  made  the  collection 
of  this  money  a  condition  precedent.     It  would  be  a 
provident  condition.     And  I  am  inclined  to  think  it 
would  be  good  enough  for  the  Board  of  Health  to  say 
to  the  contractor,  ^'  Look  at  the  value  of  the  property, 
and  if  we  find  that  the  money  received  is  not  equal  to 
^hat  was  expected,  there  shall  be  no  coming  on  us  after- 
Wards.'^    But  although  I  am  not  prepared  to  say  on  this 
contract  that  the  Board  have  not  made  the  collecting  the 
money  a  condition  precedent  to  pay,  I  hold  strongly  (with 
the  Judges  who  have  preceded  me)  that  it  amounts  to  an 
agreement  by  the  Board  to  do  their  part  towards  collect- 
ing the  money.     It  is  not,  however,  necessary  to  go  so  far 
as  to  say  that  the  money  must  be  collected ;  for  instance, 
the  owners  may  be  insolvent,  or  the  property  may  be 
destroyed  by  fire;  in  such  cases,  the  Board  of  Health 
having  no  control  over  the  money,  I  am  not  prepared  to 
say  whether  the  loss  would  fall  on  the  contractor.     But 
where  the  words  of  an  instrument  shew  that  its  efficiency 
is  to  depend  on  an  act  to  be  done  by  one  party,  there 
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1862.        is  a  contract  by  that  party  that  he  will  do  all  that  Ues  in 
WoBTHiNo-    ^®  power  to  bring  about  that  act,  and  that  if  it  is  not 
already  done  it  shall  be  done.     In  mercantile  contracts, 
whether  under  seal  or  not,  the  rule  is  to  look  to  the  in- 
tention of  the  parties.     Where,  for  instance,  there  iit 
contract  to  deliver  goods  free  on  board  ship  on  the  mate's 
receipt,  it  i&  plain  that,,  although  not  a  word  is  said  to 
that  effect,  the  goods  cannot  be  put  on  board  until  ile 
other  side  has  selected  and  mentioned  a  ship,  and  there 
is  therefore  an  implied  contract  that  that  party  shsll 
secure  a  ship  and  give  notice  that  the  goods  may  be  pot 
on  board.     So,  in  the  very  common  case  where  a  party 
makes  a  contract  with  a  railway  Company  to  tnpplf 
them  with  railway  chairs  and  sleepers,  although  it  is  no^ 
expressly  said  that  the  purchaser  is  to  produce  the  pat- 
terns, it  is  taken  as  part  of  the  agreement  between  thCP^ 
parties  that  he  shall  do  his  part.     So  here,  where  fromv- 
the  nature  of  the  thing  everybody  must  have  undentoodl 
that  the  collection  of  the  money  depended  on  the  Boii3 
of  Health  taking  proper  steps,  it  is  part  of  the  agreemeftA 
that  they  shall  do  their  part,  or  have  already  done  it  ; 
and  consequently,  where  they  have  given  a  notice  whida 
turns  out  to  be  bad,  they  have  not  done  that  wliidk 
they  undertook  to  do. 


Mellor  J,  concurred. 


Judgment  for  the  plaintii& 
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1862. 


BiGOSy  appellant,  Mitchell,  respondent.         Saturday, 


.yhere  several  packages  of  OTnpowder,  amounting  in  the  Trholo  to    10  /;  3  -  gi 


50  lbs.  weight,  were  sent  by  difierent  persons  to  a  warehouse  in  the  ^"jj  ' 

»«tiopolis  belonging  to  a  carrier  and  licensed  carman,  as  a  temporary  j^gJ^if^^j  ^j.« 

Altbg  place  in  toeir  transit>  until  they  should  afterwards  be  forwarded  ^^J^^^  ^ 

^7 oountrr carriers  to  their  several  destinations:  held,  that  this  was  not  (^j^^ 

« imlawnd  having  or  keeping  of  gunpowder  within  12  G,  3.  <;.  61.  «.  11.  y^atthowe. 


^ASE  stated  by  the  Lord  Mayor  of  Lmdon  for  the 

opinion  of  this  Court,  under  20  &  21  Vict  c.  43. 
Xle  appellant  was,  on  the  22d  March,  1861,  convicted 
^le  the  Lord  Mayor  of  London,  on  the  information 
*he  respondent,  (one  of  the  inspectors  of  the  city  of 
»^d(twi  Police  force),  under  12  G.  8.  c.  61.  s.  11.,  for 
^"t  he,  on  the  15th  day  of  March  then  instant,  in  one 
^^m  Yard,  BUhopsgate  Street  Without,  in  that  city, 
t-awfblly  did  have  and  keep  at  one  time  more  than 
^  pounds  weight  of  gunpowder,  to  wit,  three  hundred 
Xands  weight  of  gunpowder,  in  a  certain  warehouse 
^re  occupied  by  him,  he  not  then  being  a  dealer  in 
l^powder,  and  was  adjudged  to  pay  a  penalty  of  10/. 
k^d  costs. 

Upon  the  hearing  of  the  information  it  was  proved, 
I  the  part  of  the  respondent,  that  on  the  day  named, 
tout  two  o^dock  in  the  afkemoon,  he,  with  another 
spector  of  the  dty  police,  seized,  under  a  search  warrant 
anted  by  the  Lord  Mayor,  six  packages  of  gunpowder, 
dghing  together  300  lbs.  weight,  which  they  then 
and  on  the  premises  of  the  appellant,  who  was  a  carrier 
d  licensed  carman,  in  a  sort  of  warehouse  where  goods 

every  description  were  then  kept,  for  the  purpose  of 


T. 

Mitchell. 
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1862.        being  afterwards  removed  by  country  carriers  to  flirir 
Bioas        several  destinations.  These  packages  of  gonpowdeTyWludi 
were  not  covered  over  with  tarpaulins^  had  been  sent  a 
few  hours  before,  fix)m  different  persons,  to  be  forwarded 
by  carriers  to  different  places.     The  appellant  was  aware 
of  the  nature  of  the  contents  of  these  packages,  and  it 
was  proved  to  the  satisfaction  of  the  Lord  Mayor  that 
they  were  placed  in  the  warehouse  as   a  temporaij 
halting  place  in  the  course  of  their  transit,  and  ihit 
they  would  have  been  sent  away  from  the  appellants 
premises  in  about  two  hours  from  the  time  they  wg 
so  found  by  the  inspector  of  police,  and  that  the  appd" 
lant  had  entered  them  in  the  book  which  he,  as  a  canrig,^    . 
kept  of  the  goods  received  and  sent  out. 

It  was  contended,  on  the  part  of  the  appellant,  th>  -i 
the  Act  of  Parliament  was  intended  by  the  L^islatup^^ 
to  apply  only  to  persons  "  having*'  or  "  keeping''  in  their  ^ 
possession  a  quantity  of  gunpowder  beyond  what  w 
scribed  and  allowed,  not  to  gunpowder  in  transitu,  wb 
that  in  question  was ;  that  the  appellant  merely  kept  i 
d6p6t  for  goods  in  transitu,  as  was  proved  to  the  satis 
faction  of  the  Lord  Mayor;  and  that,  if  he  was  to  bel 
to  have  committed  an  infraction  of  the  law  by  haviD 
there  for  a  short  interval  of  time  a  quantity  of  gunpowdfl^:*i 
with  other  goods,  on  their  way  to  different  destination 
there  was  not  a  railway  Company  in  the  kingdom  wh 
did  not  contravene  the  statute  at  one  or  other  of  its  i 
tions  almost  daily ;  that  the  words  "  have"  or  "  keep"  s»-  ^ 
any  one  time,  in  the  12  G.  3.  c.  61.  «.  11.,  contemplate^^ 
a  man  *' keeping,  for  an  indefinite  period,  a  prohibited' 
quantity  of  gunpowder,''  and  could  not  apply  to  the 
appellant,  who  had  the  packages  in  question  in  his  ware- 
house, not  for  any  unreasonable  time,  but  only  for  an 
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iterval  consistent  with  the  exigencies  of  the  trade,  and        18C2. 
ecessary  for  their  several  conveyance  to  their  final        bigos 

The  Lord  Mayor,  however,  being  of  opinion  that  the 
jegislatore  intended,  by  the  Act  of  12  G.  3.  c,  61., 
axticularly  when  considered  in  connection  with  the 
8th  and  21st  sections,  which  impose  penalties  on 
enons  engaged  in  the  conveyance  of  gunpowder 
'ho  shall  not  properly  cover  packages  of  gunpowder 
hilat  being  conveyed,  or  who  shall  not  use  all  due 
tlig^nce  in  the  loading  or  unloading  of  it,  that  gun- 
>wder  should  only  be  removed  in  carriages  con- 
nected or  used  expressly  for  the  purpose,  and  with 
^  other  commodities,  or  promiscuously  as  the  packages 
^  question  were  then  sent  and  deposited,  and  that 
^carefore  the  appellant  had  brought  himself  within 
I©  operation  of  sect  1 1  of  the  12  (?.  3.  c,  61.,  and  he 
^©^eupon  gave  his  determination  against  the  appellant 
^  tlie  manner  before  stated. 
Tte  question  on  the  above  statement  for  the  opinion 

"tins  Court  was,  whether  the  appellant  did  "  have  or 
^p"  at  one  time  the  said  excessive  quantity  of  gun- 
^"^der  within  the  intent  and  meaning  of  the  12  (?.  3. 
^1.  If  the  Court  should  be  of  opinion  that  he  did 
^  so  "  have  or  keep"  the  same,  then  the  information 
^  to  be  dismissed ;  but  if  the  Court  should  be  of 
*^Xiion  otherwise,  the  conviction  was  to  stand. 
T?he  question  in  this  case  turned  on  the  12  G.  3.  c,  61. 
^tStled  "An  Act  to  regulate  the  making,  keeping,  and 
triage  of  gunpowder,"  &c. 

The  preamble  of  the  statute  is  as  follows. 

"  Whereas    the  manufacture   of  gunpowder   within 
Great  Britain,  though  necessary  to  be  encouraged  in 

VOL.  II.  2  m  b.  &  s. 
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1662.  respect  of  the  value  of  gunpowder^  as  an  artidc  of 
BiQQs  defence  and  commerce^  yet  ought  to  be  regulated  by 
MiTCHEtt.  ^^^'  ^^  ^^^^^  *^  prevent  the  great  mischieis  ^hichmay 
arise  from  explosions  occasioned  by  the  improper  con- 
struction and  use  of  the  mills^  engines^  and  buildisp, 
employed  in  the  making  of  gunpowder^  and  for  keepng 
and  carrying  gunpowder  in  too  great  quantities,  or  in  in 
improper  manner :"  (it  then  recites  that  a  previoiw  Act 
contained  no  provision  for  regulating  the  making  of 
gunpowder,  and  was  in  other  respects  defective,  on 
which  account  it  might  be  convenient  to  repeal  the  said 
Act,  and,  in  the  room  thereof,  to  have  a  new  law  ftr 
regulating,  as  well  the  making  as  the  keeping  and 
carriage  of  gunpowder.) 

Sect,  11.  "  No  person  or  persons  shall  have  or  keep, 

at  any  one  time,  being  a  dealer  or  dealers  in  gunpowder, 

more  than  200  lbs.  of  gunpowder ;  and  not  being  sad, 

more  than  50  lbs.  of  gunpowder,  in  any  bouse,  miO, 

magazine,   storehouse,   warehouse,   shop,   cellar,  yard, 

wharf,  or  other  building  or  place,  occupied  by  the  same 

•     person  or  persons,  (all  buildings  and  places  adjoining  to 

each  other,  and  occupied  together,  being  to  be  deemed 

one  house  or  place  within  this  Act),  or  on  any  river  or 

other  water,  (except  in  carriages  loading  or  unloading 

or  passing  on  the  land,  or  in  ships,  boats,  or  vesad^ 

loading  or  unloading,  or  passing  on  any  river,  or  oto 

water,  or  detained  there  by  the  tide  or  bad  weather), 

within  the  following  limits;  (that  is  to  say),  within th« 

cities  of  London  or  Westminster,  or  within  three  milea  of 

either  of  them,  or  within  any  city,  borough,  or  market 

town  of  Great  Britain^  or  one  mile  of  the  same,  or 

within  two  miles  of  any  palace  or  house  of  residence  o' 

his  present  Majesty,  fee,  or  of  her  present  Majesty  the 


XXV.  VICTORIA.  527 

Queen^  or  any  Queen  Consort,  or  dowager,  or  within        1862. 

two  miles  of  any  gunpowder  magazine,  belonging  to  Lis        Biggs 

Majesty  &c.,  or  within  half  of  a  mile  of  any  parish     Mitchell. 

church,  or  in  any  other  part  of  Great  Britain,  (except 

in  mills  or  other  places  which  at  the  commencemait  of 

ibis  Act  shall  be  used  for  the  making  of  gunpowder, 

and   the  magazines,  storehouses,   and   offices    thereto 

adjoining  and  belonging,  and  in  the  places  where  it 

shall  be  lawful  to  make  gunpowder,  or  to  keep  greater 

or  unlimited  quantities  of  gunpowder,  by  force  of  the 

proTisions  hereinafter  contained),  on  pain  of  forfeiting 

all  the  gunpowder  beyond  the  quantity  hereby  allowed 

to  be  kept,  and  the  barrels  in  which  such  gunpowder 

shall  be;   and  also  two  shillings  for  every  pound  of 

gunpowder  beyond  such  allowed  quantity.^' 

Sect  18.  "  No  person  or  persons  shall  have  or  convey 
at  any  one  time  within  Chreat  Britain  more  than  twenty- 
five  barrels  of  gunpowder  in  any  waggon,  cart,  or  other 
carriage  by  land,  or  more  than  200  barrels  of  gunpowder, 
in  any  barge,  boat,  or  other  vessel  by  water,  (except  &c.), 
and  all  gunpowder  conveyed  on  land  or  water,  (excepting 
&c.),  shall  be  in  barrels  close  joined  and  hooped,  without 
any  iron  about  them,  and  so  secured  that  no  part  of  the 
gunpowder  be  scattered  in  the  passage ;  and  each  barrel 
shall  contain  no  more  than  100  lbs.  of  gunpowder  j  and 
when  conveyed  by  land  shall  be  entirely  inclosed  in  a 
leathern  bag,  or  a  bag  commonly  called  a  saltpetre  bag ; 
and  every  carriage  in  which  gunpowder  shall  be  con- 
▼q^ed  by  land,  shall  have  a  complete  covering  of  wood, 
painted  cloth,  tarpaulin,  or  wadmill  tilts,  over  all  the 
gunpowder  therein  contained :  and  also  no  gunpowder 
shall  be  conveyed  in  any  barge,  boat,  or  other  vessel  by 
water,  (except  Sec.)  that  hath  not  a  close  deck ;  and  as 
2  M  2 
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1S62.        soon  as  any  gunpowder  is  put  on  board  suet  ve«cl,au 
Biggs        ^uch  gunpowder  shall  be  covered  with  raw  hides  or 
MiTCBELu     tarpaulins ;  and  all  gunpowder,  which  shall  be  earned, 
or  conveyed,  (except  fee.;,  within   any   part   of  Grtoi 
Britain,  in  greater  quantity,  or  in  other  manner  thaa 
is  hereinbefore  prescribed;  and  the  barrels  in  which  sucb 
gunpowder  shall  be,  may  be  seized^'  &c 

Sect.  21.  "  No  person  or  persons  having  the  care  o» 

any  wa^on,  cart,  or  other  carriage,  used  for  the  com-- 

veyance  of  gunpowder  by  land,  shall,  after  beginning  t^ 

place  or  load  therein   any  quantity  of  gunpowder,  <^ 

beginning  to  unload  the  same  thereout,  stop  or  stay  ^ 

any  place  of  loading,  or  in  the  loading  or  unloading 

suffer  any  longer  time  to  pass  than  with  the  use  of  n— 

due  diligence  shall  be  reasonably  necessary  for  the  pa 

pose  of  loading  or  unloading ;  and  no  person  or  persoc= 

having  the  charge  or  care  of  any  barge,  boat,  or  oth^ 

vessel  used  for  the  conveyance  of  gunpowder  by  wate^ 

(except  &c.),  shall,  after  beginning  to  load  or  unlo^ 

any  quantity  of  gunpowder,  stop  or  stay  at  any  wha^ 

key,  or  other  place  of  loading,  or  in  the  loading  ^ 

unloading  thereof  suffer  any  longer  time  to  pass  tb^ 

with  the  use  of  all  due  diligence  shall  be  reasonal^ 

necessary  for  the  purpose  of  loading  or  unloading,  im^ 

exceeding  eighteen  hours,  unless  hindered  by  the  w^ 

ther ;  and  every  such  barge,  boat,  or  vessel,  (except  &cr- 

having  so  completed  her  loading,  shall  depart  from  d 

place  of  loading  on  her  course  the  first  ensuing  tidt 

unless  hindered  by  stress  of  weather,  or  other  jvs^ 

impediment ;  and  no  person  shall  load,  take  in,  csiry, 

or  convey,  in  any  wa^on,  cart,  or  other  land  cani^ 

laden  with  gunpowder,  or  in  any  barge,  boat,  or  vewe! 

laden  with  gunpowder,  on  any  river,  (except  &c.),  anj 
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other  lading  of  any  kind  whatsoever ;  and  all  and  every  1862. 

person  and  persons  offending  against  any  of  the  afore-  Biggs 

said  provisions  for  loading  and  unloading,  shall^  for  each  mitcuell. 
offence,  forfeit  the  sum  of  10/." 

Hannen,  for  the  respondent. — The  question  in  this 
cajse  is  one  of  great  importance  to  the  public  safety, 
especially  as  it  is  said  that  railway  Companies  are  in 
the  daily  habit  of  violating  stat.  12  G^.  3.  c.  61.  *.  11., 
on  which  this  conviction  is  founded.     It  is  a  well  known 
canon  in  construing  Acts  of  Parliament,  that  the  old 
^^^,   the  mischief,  and  the  remedy  are  to  be  considered. 
Under  the  old  law  any  quantity  of  gunpowder  might 
■^^    Icept  anywhere  in  one  building ;   the  mischief  was 
the  enormous  danger  to  the  public  from  large  quantities 
^*   ^c>  dangerous  an  article  being  thus  collected ;  and  the 
^'^'^O.^y  enacted  is,  that  no  more  than  a  certain  quantity 
^^  it;  shall  be  brought  together  in  the  metropolis  and 
*^^^^  other  places,  and  the  establishing  certain  safe- 
^'^^^ds  in  keeping  and  carrying  it.     Sect.  11  prohibits 
^^     having  or  keeping  in   those  places  more   than  a 
^P^oified  quantity  of  gunpowder;    sect.  18  limits  the 
^^^Xitity    that    may    be    carried    at    one    time;    and 
^^t,  21  directs  that  no  carriages  or  vessels  employed 
^^    the  purpose  shall   stay  or  delay  at   any  place  of 
^^nding  or  unloading.     The  words  "  have"  and  "  keep" 
^^  sect.  11,  and  "  have"  and  "  convey''  in  sect.  18,  have 
^ach  an  independent  meaning.     [Mellor  J.     Was  not 
^ect  11  meant  to  apply  to  dealers  and  other  persons 
heping  more  than  a  certain  quantity?]     If  the   con- 
struction of  the  appellant  is  correct,  any  quantity  of 
gunpowder  may  be  collected   in  a  warehouse  in   the 
metropolis  for  the  purpose  of  being  sent  away  in  small 
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1S62.       parcels  to  different  places^  and  a  continual  succession  of 
Bioos       packages  of  gunpowder  may  be  sent  to  a  warehouse  for* 
Mitchell.     ^^^  ^^^  purpose. 

Montague  Smith  {Sleigh  withLim),  for  the  appellant.- — 
The  12  G.  3.  r.  61.  is  a  penal  Act,  and  therefore  mm± 
be  strictly  construed.     This  conviction  took  place  under- 
the  11th  section^  which  is  directed  solely  against  tbe 
offence  of  keeping  and  storing  gunpowder  in  higc 
quantities,  and  was  not  meant  to  apply  to  the  case  of 
a  party  merely  having  such  quantities  in  his  possession. 
Such  a  construction  would  stop  the  trade  in  gnnpowder, 
which  the  preamble  of  the  statute  declares  ought  to  be 
encouraged ;  for  in  order  to  carry  on  such  a  traflSe  there 
must  be  some  place  for  collecting  and  storing  the  gm^" 
powder.     It  is  true  that  sect.  11  says  no  person  shall 
"  have"  or  "keep"  more  than  a  certain  quantity  of  gurm— 
powder  in   certain   places,    but    the    former  word  i^ 
redundant,  for  the  penalty  imposed  at  the  end  of  tla^ 
section  is  the  forfeiture  of  all  the  gunpowder  thereby 
"  allowed  to  be  kept'^     The  quantity  of  gunpowd^* 
carried  from  place  to  place  is  greatly  increased  hdc?^ 
the  introduction  of  railways :  and  when  gunpowder  i^ 
brought  by  one  line  of  railway  to  the  metropolis  to  b^^ 
forwarded  thence  by  another,  it  is  very  convenient  ther^^ 
should  be  some  halting  place  in  the  metropolis ;  other' 
wise  it  would  be  necessary  to  forward  it  by  the  nee:  "•^ 
passenger  train,  instead  of  sending  it  by  night  in  ^^ 
goods  train.    The  warehouse  used  by  the  appellant  ^ 
H  mere  halting  place  in  the  course  of  a  transit 

Hannen.  in  reply,  observed  that  railways  having  bee"^ 
introduced  since  stat.  12  G.  3.  r.  61.,  the  quantity  of  p«»-" 
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x>irder  carried  by  them  could  not  have  entered  into  the  1862. 
joixtemplation  of  the  Legislature  by  which  that  statute  Biogs 
was  passed.  Mitchell. 

O  AOMPTON  J.  I  do  not  think  that  this  is  a  '^keeping*' 
)fgj^ianpowder  within  12  G,  3.  c.  61.  *.  11.  I  was  struck 
it  fijrst  by  what  Mr.  Hannen  said  as  to  that  section 
aixmg  both  the  words  "have'*  and  "keep/'  It  was, 
ovir^ver,  answered  and  turned  against  him  by  what 
Irr*  Smith  pointed  out,  that  at  the  end  of  the  section 
be  penalty  is  imposed  for  keeping  a  quantity  of  gun- 
w^Firder  in  excess  of  that  "  allowed  to  be  kept.^^  The 
phrase  "have  or  convey'*  in  sect.  18  also  induces  me 
to  tilink  that  in  both  sections  "have''  is  synonymous 
witli  the  word  that  follows  it,  namely,  "keep"  in 
"®*^  1 1,  and  "  convey"  in  sect.  18 ;  and  I  am  strengthened 
"^  that  view  by  the  observation  of  my  brother  Mellor 
"^t  sect.  11  seems  directed  against  persons  keeping  above 
•  certain  quantity  of  gunpowder ;  which  shews  the  kind 
^f  keeping  that  was  meant,  that  is  to  say,  keeping  in 
"^®  Sense  of  "  storing."  But  one  very  strong  matter  to 
°*y  *iaind  is,  that  both  in  the  preamble  and  throughout 
^^  A.ct  "keeping"  and  "carrying"  are  kept  distinct. 
^^  ;preamble  recites  that  it  is  necessary  to  make  regu- 
atiox^g  for  the  "  keeping  and  carriage"  of  gunpowder ; 

^  in  the  Act  we  find  one  set  of  sections  relating  to 
^^eping,"  and  another  to  "  carrying." 

-^^l^e  purposes  of  trade  render  it  necessary  that  gun- 

^^^er  should  pass  through  London :  and  it  appears  to 

^     that  it  may  make  a  halt  there  without  infringing 

^    section  of  the  statute.     No  doubt  there  is  great 

^^{glt  in  Mr.  Hannen' 8  argument,  that  there  would  be 

Si^eat  stock  of  gunpowder  kept  in  one  place  in  the 
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1862.        metropolis  for  a  long  time,  or  perhaps  always,  sedng 

P^  ^        that  as  some  parcels  went  ont  others  might  come  in- 

,.    "'  Bnt  on  the  other  side  the  argument  is  unanswerable 

Mitchell.  ^ 

that,  either  in  the  carriage  of  gunpowder  by  railways  a« 
now,  or  by  vehicles  as  was  the  practice  when  this  A(rt 
was  passed,  there  must  be  halting  places  for  it,  and  %- 
do  not  see  here  any  provision  against  them.    We  neeS- 
not  decide,  when  a  party  receives  gunpowder  in  th^ 
course  of  transit  for  a  necessary  halt,  how  long  a  dda^^ 
would  become  a  "  keeping*'  within  this  Act     I  air»- 
inclined  to  think  it  would  be  so  if  he  kept  it  for  acm^ 
unreasonable  time ;  and  the  21st  section,  which  allow^^ 
eighteen  hours  as  the  reasonable  time  for  nnloadin^g' 
gunpowder  from  barges  &c.  seems  to  afford  an  analogy^^ 
Now  it  is  very  properly  found  by  the  case  that 
warehouse  where  this  gunpowder  was  received  was 
mere  "temporary  halting  place**  during  a  transit; 
it  might  with  propriety  be  called  a  transit  shed.    Tfl 
deposit  gunpowder  there  for  a  reasonable  time  is 
offence  under  this  section ;  if  it  is  an  offence  within  ih^ 
Act  at  all  it  must  be  under  the  section  against  carryin* 
gunpowder. 

Mellor  J.    (the   only  other   Judge   present)  codi 

curred. 

Judgment  for  the  appellant  (a^ 

(a)  The  12  G.  3.  c.  61.  is  now  replaced  by  23  &  24  Vict.  c.  139.   . 
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1862. 


%^WRENCE,  Clerk,  appellant,  The  Churchwardens  Wednesday, 
«nd  Overseers  of  the  Parish  of  Tolleshunt  "-^ '■ — 


JKnights,  respondents. 


Tithe  rent 
charge. 
Poor  rate. 

...  «      .  ,  ,  ,         1  M         ,  Incumbent. 

A.  11  mcnmbenty  owner  of  a  titho  ront  charge,  who  voluntarily  endows  a  District  par  kh. 
9  txict  parish  formed,  for  spiritual  purposes,  out  of  part  of  his  own  parish, 
SniDting  to  thti  minister  of  such  new  District  parish  a  rent  charge 
^i^'^ed  on  the  titlie  rent  charge,  is  not  entitled,  in  an  assessment  to  the 
^i"  z^te,  to  claim  a  deduction  from  the  total  amount  of  tithe  rent 
^'Se  in  respect  of  the  portion  which  he  has  thus  granted  away. 


^I^HCIAL  case,  under  12  &  13  Vict,  c.  45.  *.  11. 

This  was  an  appeal  by  the  Rev.  Charles  Lawrence, 
**!«,  hereinafter  called  the  appellant,  against  a  certain 
^  or  assessment,  entitled  "An  assessment  for  the 
^^f  of  the  poor  of  the  parish  of  Tolleshunt  Knights, 
"ttxe  county  of  Essex,  and  for  other  purposes  charge- 
^^  thereon  according  to  law,"  made,  assessed  and 
^firmed  in   December,    1860,   after   the   rate  of  9rf. 

"tlie  pound,  whereby  the  appellant  was  rated  and 
^^^sed  as  the  owner  and  occupier  of  the  following  pro- 
^y  for  the  amount  and  in  manner  following,  that  is 

^€iy  : 


r.  C.  A'lttv 
rence. 

DiUo. 


Name  of 
Owner. 


Himself. 
Ditto. 


Description 

of  Property 

rated. 


Land,  hoii»c 
and  buUd- 

Injfs. 

Rent  charge 

at  55W. 


Name  of 

Situation  of 

Property. 


Grnu 

Estimated  I   Estimated       Rateable 

Extent.     I      Rental.  value. 


Tlie  Rectory.     8  a.  Or.  15  p.    121.  10#.  6d.  ".  3«.  5*.  Oi. 
Conmmted.  085/.  18«.  Od  '  4851.  0#.  Od. 


I 
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And  the  appeOanc  waks  bj   the  aaaeasment  charged 
witk  uhe  reapecOTe  mms  of  IL  6s.  5^  and  18/.  13s.  M, 
heJTig  as  the  rate  of  9tL  in  the  poand  apon  the 
mexLt  of  3oZ,  S«.  and  4d6Z.  re^ectiTelj. 

The  appellant  ga^e  nodce  of  appeal  against  sochi 
ment  £ar  the  following  amoogst  other  reasons 

Becanae  the  ^peDant,  if  liable  to  be  rated  and  asseMd 
as  the  owner  or  occupier  of  anj  propertj  within  the 
said  parish  was  orerrated  in  respect  of  the  y  eariy  Tihe 
and  profits  thereof. 

The  appellant  is  the  rector  of  ToOeshiaU  Kmights^  and, 
as  snch,  is  seised  and  possessed  of  the  tithe  commntifc  — 
tion  rent  charge  and  glebe  belonging  to  the  rectmf  " 
subject  nerertheless  to  the  operation  and  effect  of 
certain  indenture  dolj  made  and  execnted,  and  bearing:- 
date  the  10th  June,  1858,  a  copy  of  which  aocompanie^ 
and  was  intended  to  form  part  of  the  case. 

The  District  of  Tiptree  Heath  was  duly  constittttes^ 
as  mentioned  in  that  indenture,  and  comprises  portioiLtf 
of  six  parishes  (one  of  such  parishes  being  the  parish  fC^ 
Totteihunt  Knights),  and  contains  alt(^ther  a  popolatioc.^ 
of  894. 

The  population  of  the  said  several  portions  of 
parishes  was  as  under  : 

Portions  of  the  parishes  of  PopuUtiott 


ATiwvrui           •           •           .           . 
Tolleshunt  KnighU 

.     too 
.     156 

Great  JVigboroiLgh 

.     127 

Tollesbury    .... 

68 

Messing        .... 

60 

Tolleshunt  lyArcy 

7 

901 
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Phe  -whole  population  of  Tolleshxmt  Kniffhts,  accord-        1862. 
to  the  last  census,  is  371,  and  that  of  Inworth  717.        Lawbkncb 
Phe  whole  gross  estimated  rental  of  the  parish  of    overseers  of 
Ueshunt  Kniffhts  (including  the  cottages,  which  were    ^^i'^hto.' 
ed  at  one  fourth  less  than  other  property,)  is  2569/., 
irhich  the  tithe  rent  charge  was  585/.,  and  the  glebe 
I 

The  endowment  of  the  minister  of  the  District  church 
Qsists  of  the  yearly  rent  charge  or  sum  of  150/., 
inted  by  the  said  indenture;  free  and  clear  from  all 
'actions,  taxes,  charges,  rates,  assessments  and  com- 
itions  whatsoever,  (except  on  account  of  the  income 
on  property,  if  any) :  together  with  the  tithe  rent 
rge  upon  about  sixty -two  acres  of  land  in  the  parish 
jSfreat  Wigbortmgh  and  a  parsonage  house  and  glebe 
1. 

*le  rateable  value  of  the  rectory  house,  buildings 

land  occupied  by  the  appellant  in  the  parish  of 

^iuhunt   Kniffhts  was  admitted  to  be  35/.  5«.,   as 


?he  gross  estimated  rental  or  amount  of  the  tithe 
:imutation  rent  charge  of  the  appellant  at  the  time 
:he  rate  was  585/.  18«. 

In  order  to  arrive  at  the  rateable  value  of  the  tithe 
amutation  rent  charge,  the  respondents  made  the 


owing  deductions :                                         £     ,. 

d. 

ir  Poor  Rates  and  two  Highway  Rates    .    69    6 

5 

ilecting  and  Losses  on  Tithe  at  5/.  per 

sent,  on  585/.  18« 29     7 

9 

lodals  and  Procurations         .         .         .       0  10 

0 

irly  tenths 1  13 

10 

£100  18 

0 
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1S62.  ^^  ^^  admitted  that  such  deductions  were  correct;  kt 

Lawbesce    ^^®  appellant   claimed  also  to  have  deducted^  in  esd- 

Ortneen  of   ™**"^  ^^^  rateable  value  of  the  tithe  commutation  rent 

ToLLESHcsT    chaTgc^  thc  amount  of  the  yearly  rent  charge  or  sam 

granted  to  the  minister  of  the  District  church  of  Tiptm 

Heath,  charged  thereon  by  the  indenture,  and  paid  by 

him. 

If,  in  estimating  the  rateable  value  of  the  title 
commutation  rent  chai^,  deduction  should  be  made  in 
respect  of  such  yearly  rent  chai^  or  sum  payable  under 
the  indenture  to  the  minister  of  the  District  chordi, 
then  the  rateable  value  of  the  tithe  commutation  lenti: 

chai^  would  stand  (subject  to  the  question  as  to  ex 

pences  of  collection  &c.)  at  354/.  on  the  following  cal 

culation,  viz. :  £    ,.  g^_ 

Gross  estimated  value  of  Tithe  Rent  Charge  585  18    O 
Less  the  following  deductions  : 
Four  Poor  Rates  and  two  High- 
way Rates  .        .  £50    2    0 
Collection  of  Tithe  and  Losses  at 

5/.  per  cent  on  585/.  18*.  .  29  7  9 
Synodals  and  Procurations  .  0  10  0 
Yearly  tenths  .         .         .       1   13    0 

Yearly  rent  charge  on  sum  pay- 
able  to  District  minister  under 
the  said  Indenture    •         .     150    0 


v& 


Leaving  rateable  value    . 

Subject  to  this  question,  viz.,  that,  if  the  Court  slioiilc==^ 
be  of  opinion  that  the  deduction  of  5/.  per  cent,  forth--^* 
expense  of  and  loss  on  collection  of  thc  tithe  rent  chargT  *^ 
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ovId  not  be  made  on  the  whole  sum  of  585/.  18^.^        1862. 
ing  the  gross  amount  of  the  tithe  commutation  rent     Lawreuce 
arge,  but  only  upon  the  residue  of  that  amount  after    overseeps  of 
lucting  150/.,  the  amount  of  the  yearly  rent  charge   '^kkwhm.'' 

sum  payable  to  the  District  minister  under  the 
ienture,  then  the  rateable  value  of  such  tithe  commu- 
ion  rent  charge  was  to  be  taken  at  360/.  and  no 
re. 

5ut  if  the  Court  should  be  of  opinion  that  no  deduc- 
1  ought  to  be  made  in  respect  of  such  yearly  rent 
-rge  or  sum  payable  to  the  District  minister,  then 

rateable  value  of  such  tithe  commutation  rent  charge 
I  as  assessed  by  the  respondents. 
"t  was  contended,  on  the  part  of  the  appellant,  that 
Was  overrated  in  respect  of  the  annual  value  of  the 
^e  commutation  rent  charge,  because,  in  estimating 

rateable  value  thereof,  no  deduction  or  allowance 
I  been  made  in  respect  of  the  yearly  rent  charge  or 
CI  which  he  had  paid  and  was  liable  to  pay  thereout 
-Ixe  minister  of  the  District  church  of  Tiptree  Heath 
ler  and  by  virtue  of  the  indenture. 
Pte  respondents,  on  the  other  hand,  contended  that,  in 
'Oaating  the  rateable  value  of  such  tithe  commutation 
t:  charge,  the  deduction  claimed  by  the  appellant  in 
pcct  of  such  yearly  rent  charge  or  sum  ought  not  to 
xiaade. 

I^he  question  for  the  opinion  of  this  Court  was 
^ther,  in  estimating  the  amount  at  which  the  ap- 
lant  ought  to  be  rated  or  assessed  for  the  relief 
^le  poor  of  the  parish  of  Tolleshunt  Knights  in  respect 
the  rateable  value  of  the  tithe  commutation  rent 
^Tge,  deduction  ought  or  ought  not  to  be  made  in 
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1S62.        respect  of  the  yearly  rent  eliarge  or  sum  chained  iheieoi^ 

Lawbcscs     ^^^    payable   thereout    under   the    indenture  to  ib-^ 

Orerseeraof    ™™ster  of  the   District  church   in  addition  to  il»^ 

^KjioaS"    ^^^'  deductions  made  by  the  respondents  as  sbo«^^ 

stated  in  estimating  such  rateable  value. 

The  case  was  ai^ed  in  Hilary  Term^  on  the  25^ 
January,  before  Cochbum  C.  J.,  JFightman  J.  (who  le^ 
before  it  was  concluded),  Cromptan  and  Mettar  JJ. 

Coleridge^  for  the  respondents. — The   incumbent      2 
liable  to  be  rated  for  the  full  value  of  his  tithe  co^u 
mutation  rent  charge.     His  having  agreed,  under  t]^ 
stats.  3  &  4  Vict.  c.  113.,  4  &  5  Vid.  c.  39.  and  6  8^    ' 
Vict  c.  37.,  to  charge  it  with  a  rent  charge  for  th.^ 
minister  of  a  new  district  parish  formed  out  of  part  oJ 
his  own  parish,  makes  no  difiSerence,  seeing  that  that  aei^ 
was  done  by  him  voluntarily,  without  compulsion^  ind 
he  is  consequently  in  the  same  position  as  any  prinio 
individual  who  grants  a  rent  charge  issuing  out  of  U* 
land. 

GoodchUd,  appellant,  Tke  Trustees  of  St.  John,  flW- 
ney,  respondents  (a),  may  be  cited ;  but  there  the  dc-* 
duction  made  by  the  clergyman  from  his  income  wi» 
forced  upon  him.  The  appellant  will  perhaps  xAf 
on  the  following  passage  of  the  judgment  in  that  cue^ 
pp.  48-9:— "Mr.  Goodchild  is  stated  to  be  the  rector 
of  a  parish  containing,  in  the  last  parliamentary 
census,  a  population  of  14,304  souls.  Besides  ^ 
parish  church  is  a  District  church  or  chapel,  built  l(^ 
the  use  of  a  District  in  the  parish  containing  above 

(a)  ELB,4'E.  1. 
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5OO0  souls.  He  employs  one  curate  at  a  salary  of  160/.  1862. 
per  annum;  and  he  also  pays  50/.  a  year  towards  the  Lawbemcr 
mpport  of  the  minister  of  this  District  church  or  chapel.  Overseers  of 
[Jnder  these  circumstances,  he  claims  to  he  allowed,  ^^J^JhJ^'^ 
inder  the  head  of  expenses,  first,  for  the  50/. ;  secondly, 
yr  the  curate's  salary ;  and  thirdly,  100/.  for  his  per-  . 
3nal  services  as  the  ofiSciating  minister  of  the  parish. 
Ve  intimated,  in  the  course  of  the  argument,  that 
ie  facts  found  as  to  the  payment  of  the  50/.  were  not 
iifficient  to  enable  us  to  give  an  unconditional  answer 
>  tlie  question  raised.  The  case  does  not  disclose  the 
Iwiracter  of  the  payment.  If  Mr.  Goodchild  voluntarily 
ontributes  this  sum  towards  the  maintenance  of  a 
clergyman  for  the  District,  and  may,  if  he  pleases,  with- 
Iraw  it,  however  laudable  the  contribution  may  be,  he 
*tt  no  more  claim  any  allowance  in  respect  of  it  than 
le  oould  for  any  portion  of  his  income  which  he  devotes 
^  diaritable  purposes.  On  the  other  hand,  this  chapel 
'*y  have  been  built,  and  a  District  set  apart,  under  some 
*^  of  the  many  Acts  of  Parliament  which  have  been 
*^^^d  with  a  view  to  church  extension ;  and  by  Mr. 
^*>c/cAi7rf  himself,  or  one  of  his  predecessors,  a  certain 
"-^^"unt  of  the  rent  charge  may  have  been  virtually 
^^rated  from  the  residue  as  part  of  the  endowment 
^uch  case,  though  he  may  with  one  hand  receive  the 
^  ,»  yet  he  may  be  bound  to  pay  it  with  the  other,  so 
^^  in  substance,  it  is  not  his.  And,  quite  apart  from 
^  provisions  of  the  statute,  he  ought  not  to  be  rated 
^  it;  for  it  is  not  beneficially  in  his  occupation,  any 
"^^^  than  if  it  had  been  a  portion  of  the  glebe  which  he 
'•^^  given  up  for  the  same  purpose.  If  any  one  would  be 
*^^able  for  this,  it  would  be,  not  Mr.  Goodchild,  but  the 
''^Xiister  of  the  District  church.  It  does  not  appear  to  us 
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1862.  ^^**  *^^s  minister  can  be  considered  one  of  Mr.  GooiehM^ 
Lawrekce  stipendiary  curates  consistently  with  the  statement/* 
^    ^*       -    But  the  cases  of  Frend,  appellant,  T/te  ChurehwardenM 

Overseers  of  '     *^*^  ' 

T0LLE8HUKT    of  Tolleshunt  Knights,  respondents  (a),  and  Regim  r. 
Groves  (A),  are  at  variance  with  Goadchild,  appeQant9 
T7ie   Trustees  of  St.  John,  Hackney,  respondents  (c). 
There  is  a  difference  between  a  stipend  paid  to  a  curate 
and  a  grant  to  a  District  for   the   endowment  of  its 
minister.     Moreover,  here,  the  incumbent  has  conveyed 
this  District  rent  charge  free  from  all  rates  and  charges; 
and  as  Frend,  appellant.  The  Churchwardens  of  ToBes^ 
hunt  Knights,  respondents  (a),  has  decided  that  such  a 
rent  charge  is  not  rateable  in  the  hands  of  the  District 
minister,  the  consequence  would  be  that,  if  the  present 
rate  is  not  upheld,  this  property  would  not  be  rateable  at 
all,  which  is  contrary  to  the  policy  of  the  laws. 

Field,  contra. — This  was  not  a  voluntary  appropriatioD 
made  by  the  incumbent  in  ease  of  himself;  and  Good' 
child,  appellant.  The  Trustees  of  St.  John,  Hache), 
respondents  (c),  is  therefore  applicable,  the  principle  of 
which  was  upheld  in  Williams,  appellant,  Tlie  ChurA' 
wardens  of  Llangeinwen,  respondents  (d).  Regina  t. 
Groves  {b)  is  distinguishable,  for  there  the  approprii* 
tion  was  not  made  by  the  defendant  in  his  character  of 
clergyman. 

Coleridge^  in  reply,  observed  that  Williams,  appellant, 
Tlie  Churchwardens   of  Llangeinwen,   respondents  (4 

(a)  1  E,  4'  E.  753. 

(b)  29  L.  J.  M.  C,  179;  6  Jur.  N.  S,  1014. 

(c)  EB.c^'E,]. 
{d)  1  B.  cj-  S,  009. 
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distinguishable  in  this,  that  that  was  the  ease  of  two        1862. 
jshes  forming  one  benefice  from  time  immemorial,     lawbsnck 
relied  on  Wheeler,  appellant,  The  Churchwardens  of    Ovewccre  of 
nmnffton,  respondents  (a),  in  which  this  Court  inti-    ^J^f*"^* * 
;€d  that  the  principle  of  Goodchild,  appellant.  The 
dstees  of  St  John,  Hackney,  respondents  (b),  ought 

to  be  extended. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

IJocKBURN  C.  J»   The  question  in  this  case  is  whether 

incumbent,  owner  of  a  tithe  rent  charge,  who  volun- 

Lly  endows  a  district  parish  formed  for  spiritual  pur- 

es,  out  of  part  of  his  own  parish,  by  granting  to  the 

sister  of  such  new   district  parish   a  rent  charge 

urged  on  the  tithe  rent  charge,  under  the  Acts  of 

&  4  Vict.  c.  113.,  4  &  5  Vict  c.  39.  and  6  &  7  Fict. 

37.,  can  claim,  in  an  assessment  to  the  poor  rate,  to 

ve  a  deduction  made  from  the  total  amount  of  tithe 

nt  charge,  in  respect  of  the  portion  which  he  has  thus  /' 

anted  away.     Wc  are  of  opinion  that  he  cannot,  and 

at  he  is  properly  assessable  in  respect  of  the  entire 

ie  rent  charge. 

It  is  true  that  it  has  been  held,  in  the  case  of  Goorf- 

^,  appellant,   The   Trustees  of  St,  John,  Hackney, 

'Pendents  (6  •,  that  an  incumbent  entitled  to  tithe  rent 

*J^  who  employs  a  curate,  either  because  he  is  com- 

led  by  the  bishop  to  do  so,  or  because  the  magnitude 

^lie  cure  properly  requires  it,  is  entitled  to  have  the 

^nd  of  such  curate  deducted  from   the  assessable 

(fl)  IJB.  #  5.  709.  (h)  E.  R  cf-  E,  1. 

'Ol.    II.  2  N  B.    &    S. 
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1S62.        Talae  of  the  tithe  rent  charge.     But  we  are  of  opuuoD, 

Lawksscb"   (*®»  iiideed,  we  intimated  in  the  recent  case  of  WheAr^ 

appellant.  The  Churchwardetu  of  Burmington,  respcnd- 

ents  {a)  ),  that  the  principle  of  the  decision  in  CM- 

ehild,  appellant.    The   TrutUes  of  St.   John,  Haehm^ 

respondents  {b\  ought  to  be  carried  no  fiurther.    We 

think  it  ought  not  to  be  applied  to  a  case  where  fti 

owner  of  tithe  rent   charge  voluntarily  parts  with  a 

portion  by  creating  a  rent  charge  on  it  to  endow  anodiff 

minister.     Prima  &cie,  tithe  rent  charge,  like  any  odier 

real  property  in  a  parish,  is  to  contribute  to  tiie  poor 

rate.     But,  if  the  contention  of  the  present  appeDut 

were  to  prevail,  so  much  of  the  tithe  rent  charge  as  kft» 

been  chained  for  the  endowment  of  the  new  diatridK 

parish  would  be  withdrawn  from  contribution  to  theiate. 

For,  the  amount  assigned  to  the  minister  of  the  di»-> 

trier  parish  is  not  assessable  in  his  hands.     No  portioci. 

of  the  tithe  rent  charge  itself  has  been  conveyed  to 

him, — a  charge  only  on  the  tithe  rent  charge  has  been 

created  by  the  grant     If,  therefore,  the  amount  of  th0 

charge  in  favour  of  the  new  minister  is  not  assesaabieiD 

the  hands  of  the  appellant,  it  ceases  to  be  assesaaUeast 

all ;  a  state  of  things  of  the  injustice  and  inoonvenienee 

of  which  the  parish  would  certainly  have  a  right  to 

complain. 

It  is  unnecessary  to  consider  the  case  as  between  th0 
appellant  and  the  minister  of  the  new  district  It^  10 
doubt,  seems  hard  that  the  owner  of  the  tithe  roA 
charge,  having,  to  his  own  loss,  granted  a  portion  of  tk^ 
income  thence  arising  for  the  spiritual  benefit  of  th^ 
district,  should  be  further  called  upon  to  pay  poorfit^ 

^.:  I  I  /?.  .r  5.  Tim.  (h)  B,B,^E.\. 
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xespect  of  what  he  has  thus  disinterestedly  given  np- 
it  it  is  obvious  tiiat  protection  against  loss  may  be 
sniied  in  such  a  case  by  stipulating  in  the  grant  to 
duct  charges  of  this  nature.  It  may  be  that^  if  the 
ttnt  were  silent^  independently  of  any  such  stipulation 
s  grantor  might  be  entitled  to  deduct  the  amount  of 
B  rate  from  the  sum  payable.  In  the  present  instance^ 
jwever,  the  rector  has  expressly  agreed  to  pay  the 
loont  granted  free  of  all  rates  and  charges.  No  such 
lestion  could  therefore  arise  between  the  parties. 
As  r^ards  the  question  between  the  appellant  and  the 
irish^  we  are  of  opinion  that  the  appellant  has  been 
roperly  rated,  and  our  judgment  will  therefore  be  for 
he  respondents. 

Judgment  for 'the  respondents. 


1862. 


Lawbemce 

▼. 
Overseers  of 

TOLLKSBUliT 

Kniqhts. 


In  the  matter  of  The  Local  Government  Act, 
1858. 

Matlock  Bath  District. 


^'  ^1  a  District  not  having  any  ascertained  or  defined  boundary,  and 
*P^on  of  the  parish  of  M.,  obtained  firom  the  Secretary  of  State  for 
*•  Home  Department  an  order,  under  sect.  16  of  The  Local  Government 
***»  1868,  21  &  22  Fict  c,  98.,  settling  its  boundaries  for  the  purposes 
J  ™«t  Act^  and  subsequently  adopted  the  Act  within  the  District. 
~**^wda  the  parish  of  M,  adopted  the  Act  The  Court  refused  a 
UJ^^'^us  to  the  Secretary  of  State  to  publish  the  notice  of  the 
"•IP^Jon  of  the  Act  by  M.  B,  District,  under  sect.  19:  holding  that 
[JJ*  H  applied  to  places  the  boundaries  of  which  were  settled  by  an 
**Jfof  the  Secretary  of  State,  and  therefore  that  the  District  of  M,  B, 
^^  not  adopt  the  Act  unless  the  parish  of  M.  had  refused  to  do  so. 

rBlS  was  an  application  for  a  rule  calling  upon  the 
Right  Honourable  Sir  George  Grey^  Bart.,  one  of 
^^  Majesty^s  principal  Secretaries  of  State,  to  shew 
2  N  2 


Monday, 
April  &th. 

Local  Govern- 
mentAct,  1858, 
21  #  22  Vict, 
c.  98.  8.  14. 
Less  place 
included 
within  greater. 
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1S62.        cause  why  a  mandamus  should  not  issue^  addressed  to 

In  re        ^i™;  Commanding  him  to  cause  to  be  published  in  the 

b][5^*      London  Gazette,  pursuant  to  The  Local  Governmenl 

District       ^^^  ^858,  21  &  22  Vict.  c.  98.  s.  19.,  a  notice  rf  the 

adoption  of  that  Act  by  the  Matlock  Bath  District,  is 

the  county  of  Derby,  under  the  provisions  of  that  Act 

Before  the  order  made  by  the  Secretary  of  State  here- 
inafter mentioned,  the  District  of  Matlock  Bath  wait 
portion  of  the  parish  of  Matlock,  in  the  county  of  Udy, 
unconnected  with  and  at  a  distance  from  the  town  of 
Matlock,  and  not  having  any  ascertained  or  defined 
boundary.  Within  the  last  few  years  the  population  of 
Matlock  Bath  had  much  increased,  many  new  dwdling 
liouses  had  been  erected  there,  and  a  considerable  trvt 
of  land  had  been  recently  laid  out  for  building  porpoeeiL 
The  want  of  efficient  means  of  local  government  hanng 
given  rise  to  much  inconvenience,  a  meeting  of  theownen 
and  ratepayers  of  Matlock  Bath  was  held,  on  20th  Stf 
temher,  1861,  to  consider  what  measures  might  be  taka 
to  obviate  such  inconvenience,  and  at  that  meeting  8 
was  unanimously  resolved  that  the  necessary  proceed- 
ings should  be  taken  to  enable  the  owners  and  ratepayen 
to  adopt  the  provisions  of  the  Local  Government  Ad, 
1858.  A  petition  was  accordingly  prepared  in  acooid- 
ance  with  the  provisions  of  the  16th  section,  stating  Hie 
proposed  boundaries  of  Matlock  Bath,  and  signed  \t] 
one  tenth  of  the  ratepayers  resident  within  such  bound- 
aries ;  which  petition  was,  on  the  2d  October,  1861,  ad- 
dressed and  sent  to  Sir  George  Grey,  Bart,  one  rf  Her 
Majesty's  Principal  Secretaries  of  State,  praying  him  to 
settle  the  boundary  of  Matlock  Bath  for  the  puipoaea 
of  the  Act,  and  with  a  view  to  the  adoption  thereof  in 
that  place.  Tlie  petition  was  duly  received  by  the  Setit- 
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tary  of  State,  and  be  directed  inquiries  to  be  made,  in         18G2. 
accordance  with  tbe  Act,  as  to  the  genuineness  of  the         jn  re 
petition,  and  as  to  the  propriety  of  the  boundaries  pro-         bath^ 
posed  and  described  therein,  and  after  the  proper  notice       I>istr»ct. 
had  been  given,  such  inquiry  was  duly  made  by  the 
inspector  appointed  for  that  purpose,  who  duly  reported 
thereon  to  the  Secretary  of  State. 

On  the  9th  November^  1861,  having  considered  the 
petition  and  the  report  made  thereon,  and  in  pursuance 
of  the  16th  section  of  the  Act,  the  Secretary  of  State 
made  an  order  "  settling  the  boundaries  of  the  District 
of  Matlock  Bath,  for  the  purposes  of  The  Local  Govern- 
ment Act,  1858/'  by  which  he  ordered  :  1.  That  from 
^  and  after  the  date  thereof,  the  boundary  thereinafter 
described  and  shewn  upon  the  plan  thereunto  annexed 
should  form  the  boundary  of  the  District  of  Matlock  Bath 
for  the  purpose  of  The  Local  Government  Act,  1858,  and 
the  parts  included  within  the  said  boundary  should  thence- 
forth, for  the  purposes  of  such  Act,  be  deemed  to  be  a 
place  with  a  known  and  defined  boundary,  and  might 
adopt  the  Act  accordingly.  .  [The  boundaries  were  then 
described.]  2.  That  Mr.  Edward  PFheatcroft,  a  resident 
in  Matlock  Bath,  should  be  the  summoning  officer,  and 
take  all  such  steps  as  might  be  necessary  under  the  Act 
for  convening  a  meeting  of  the  ratepayers  of  the  Dis- 
trict to  decide  as  to  the  adoption  of  the  Act  within  the 
boundary  of  the  District  of  Matlock  Bath  as  settled  by 
that  order. 

On  the  13th  November,  1861,  in  accordance  with  a 
requisition  in  writing,  and  signed  by  more  than  twenty 
ratepayers  and  owners  of  and  resident  within  the  Dis- 
trict of  Matlock  Bath,  a  public  meeting  of  the  owners 


546  EASTER  TERM. 

1862.       ^^^  ratepayers  of  and  in  the  District  was  duly  oonTened 
J  in  accordance  with  the  Act,  to  determine  whether  the 

in  re  .  ' 

^^b1^  Act  should  be  adopted  in  the  District-  The  meeting 
Bistnct.  was  duly  held  on  the  18th  of  November,  and  it  wasresolTed 
unanimously  that  the  Local  Government  Act  should  be 
adopted  in  the  District  of  Matlock  Bath,  and  notte 
thereof  was  given^  according  to  the  Act;  dnplicitei 
whereof  were  sent  to  the  Secretary  of  State,  and  dnfy 
posted  up  and  published. 

After  the  adoption  of  the  Act  for  the  District  of  Mat^ 
lock  Bath,  the  Act  was  adopted  for  the  parish  of  Maihd, 
at  a  public  meeting  held  therein. 

On  the  5th  February,  1862,  an  implication  was  made 
to  the  Secretary  of  State  by  the  Local  Board  for  &e 
District  of  Matlock  Bath,  requesting  him  to  publish  ii 
the  Gazette,  as  directed  by  The  Local  Ooyemm^  Ac^ 
1858,  the  notice  of  the  adoption  of  the  Act  by  that  Dii- 
trict;  and,  on  the  7th  February,  the  Board  reoeiTedi 
letter  dated  "Local  Government  Act  OflSce,  Febnurj 
6th,  1862,''  and  purporting  to  be  written  by  the  diiee- 
tion  of  the  Secretary  of  State,  which  stated  that,  ai 
Matlock  parish  had  also  given  notice  of  the  adoptioa 
of  the  Act  simultaneously  with  Matlock  Bath  Distiie^ 
there  was  a  doubt  arising  under  the  14th  aectioa  of 
the  Local   Grovemment  Act,   as   to  the  power  of  i^ 
District  in  the  position  of  the  Matloch  Bath  Distdct 
to  adopt  the  Local  Grovemment  Act  without  the  pie^ 
vious  refusal  to  adopt  by  the  parish  in  which  it  mm 
situated,   vix.    the   parish  of   Matlock;    and,    as  dio 
Secretary  of  State  had  no  power  of  himself  to  decide 
the  point,  he  declined  to  insert  in  the  GazeHie  the  iiotioe 
of  adoption  by  Matlock  Bath  District  with  a  view  to  the 
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ledsum  by  the  proper  legal  tribunal  of  the  question,  as        1862. 
o  the  right  of  the  District  to  adopt  in^ 

Matlock 
Bath 
Lush  (with  him  Garth)  in  support  of  the  application. —       District. 

8y  sect  12  of  The  Local  Government  Act,  21  &  22 

Vid.  c.  98.,  "  This  Act  may  be  adopted, 

"  (1.)  In  corporate  boroughs  to  which  The  Public 

Health  Act,  1848,  has  not  been  applied^  by  a  resolution 

)f  the  council  assembled  at  a  meeting  held  for  the  pur- 

wae:''  &c. 

"(2.)  In  other  places  under  the  jurisdiction  of  a  Board 

>f  Improvement  Commissioners,  where  all  or  part  of  the 

Commissioners  are  elected  by  ratepayers,  or  by  owners 

md  ratepayers,  by  a  resolution  of  such  Improvement 

Commissioners  assembled  at   a  meeting  held  for  the 

purpose.'' 

^'(3.)  In  all  other  places  having  a  known  or  defined 

bomidary,  by  a  resolution  of  the  owners  and  ratepayers.'' 

Sect  14.  "  In  cases  where  any  place  hereby  authorized 

to  adopt  this  Act  includes  within  its  limits  any  less 

place  which,  if  it  were  not  so  included,  would  of  itself  be 

*rthorized  to  adopt  this  Act,  sach  less  place  shall  not 

**  ^titled  to  adopt  this  Act  unless  the  greater  place 

^^hin  the  limits  of  which  it  is  included  has  refused  to 

^pt  the  same,  or  unless  it  has  been  determined  by  one 

^Her  Majesty's  Principal  Secretaries  of  State,  in  man- 

^^  Iiereinafter  mentioned,  that  such  less  place  ought,  as 

"^^ects  the  adoption  of  this  Act,  to  be  excluded  from 

^  limits  of  such  greater  place." 

S^ct.  16.  *^(1.)  Any  place  not  having  a  known   or 

^fiiied  boundary  may  petition  one  of  Her  Majesty's 

^'^^cipal  Secretaries  of  State  to  settle  its  boundary  for 

*^  purposes  of  this  Act :" 


IMstncL 
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1S62.  ''(2.)  The  petition  shall  state  the  proposed  bonndaiiei 

In  r«         of  the  place^  shall  be  signed  by  one  tenth  of  the  nte- 
Bath        payers  resident  within   such  boundaries,   and  shall  be 
supported  by  such  eyidence  as  the  Secretary  of  State 
may  require  :^' 

"  (3.)  Upon  the  receipt  of  such  petition  the  Secretiiy 
of  State  may  direct  inquiry  to  be  made  as  to  the  genu- 
ineness of  the  petition,  and  as  to  the  propriety  of  tke 
proposed  boundaries;  and'^ 

'*  (4.)  Fourteen  days  notice  of  the  time,  place,  and 
subject  of  such  inquiry  shall  be  given  in  the  place  to 
which  it  refers :" 

"  (5.)  The  said  Secretary  of  State  may,  upon  considc^ 
ation  of  the  matter,  either  dismiss  the  petition  altogether, 
or  make  order  as  to  the  boimdaries  of  the  place :  He 
may  also  make  order  as  to  the  costs  of  the  proceedingi 
under  this  section  and  the  parties  by  whom  such  oosti 
are  to  be  borne  :^' 

"  (6.)  Any  place  the  boundaries  of  which  have  been 
settled  in  pursuance  of  the  foregoing  provisions  shaB 
thenceforth,  for  the  purposes  of  this  Act,  be  deemed  to 
be  a  place  with  a  known  and  defined  boundary,  and  may 
adopt  this  Act  accordingly ;  and  for  the  purpooe  rf 
enabling  it  so  to  do  a  summoning  officer  shall  be  ap* 
pointed  by  the  order  settling  the  boundaries,  wbose 
duty  it  shall  be  forthwith  to  take  all  such  steps  as  may 
be  necessary  for  convening  a  meeting  of  the  ratepayer! 
to  decide  as  to  the  adoption  of  this  Act  /'  &c. 

By  sect.  17,  In  cases  where  a  resolution  adopting  tie 
Act  has  been  passed  in  any  place,  if  a  certain  proportko 
of  the  owners  and  ratepayers  of  such  place  "  are  derirooi 
that  the  whole  or  any  part  of  such  place  shall  be  excluded 
from  the  operation  of  this  Act,  they  may  present  i  pct»* 


> 
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State,  appealing  against  such  resolution,  and  praying  In  re 
that  such  exclusion  may  be  made  •/'  and  such  petition  bath 
shall,  where  the  exclusion  of  part  of  a  place  is  prayed 
for,  state  the  part  of  the  place  proposed  to  be  excluded, 
and  the  reasons  for  such  exclusion ;  and,  upon  the  receipt 
of  any  such  petition,  the  Secretary'of  State  may  direct 
inquiry  in  the  proposed  District  as  to  the  genuineness  of 
the  petition,  and  the  matters  alleged  therein ;  and  shall 
make  order  with  respect  to  the  matter  in  question  on 
such  appeal,  and  such  order  shall  be  binding  on  the 
place  in  respect  of  which  it  is  made. 

Section  14  has  a  direct  reference  to  sect.  12 :  it  de- 
scribes the  less  place  as  one  which,  if  not  included  within 
the  limits  of  the  larger,  would  "  of  itself^'  be  authorized 
to  adopt  the  Act,  and  applies  to  the  places,  mentioned  in 
sect.  12,  *'  having  a  known  or  defined  boundary,'*  such 
as  townships  or  hamlets  included  within  the  limits  of  a 
parish.  Sect.  16  applies  to  a  different  class  of  cases, 
and  virtually  excludes  smaller  places  included  within  the 
limits  of  larger ;  for,  when  the  boundaries  of  a  place 
which  had  no  known  or  defined  boundary  have  been 
settled  by  the  Secretary  of  State,  the  place  may  adopt 
the  Act  *'  accordingly,*'  that  is,  according  to  his  order. 
If  sect.  16  is  not  construed  as  excluding  such  places,  it 
would  be  inconsistent  with  sect.  14.  [^Cochhurn  C.  J. 
Suppose  two  cases  of  a  less  place  included  within  the 
limits  of  a  larger,  one  of  them  having  a  known  or  de- 
fined boundary  and  the  other  not :  when  the  latter  has, 
under  sect.  16,  become  a  place  with  a  known  and  defined 
boundary,  they  must  both  be  upon  the  same  footing  with 
reference  to  sect.  14.  Why  should  the  latter  be  in  a 
better  position  with  reference  to  the  adoption  of  the  Act 
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1862.       *^^^  *^®  former  ?]     In  either  case  an  inquiry,  at  the  in- 
J^"^^         stance  of  the  less  place  objecting  to  be  included  in  the 
Matlock      larger,  is  to  be  instituted  by  the  Secretary  of  State,  and 
District.       that  inquiry  is  not  to  be  repeated.     The  Secretary  of 
State  has  decided  the  question  whether  this  Distrid 
should  have  a  known  and  defined  boundary.     [Oomp- 
ton  J.     The  Secretary  of  State  has  no  power  to  order 
anything  about  the  adoption  of  the  Act.     Cockbum  C  J. 
The  petition  to  the  Secretary  of  State,  under  sect  16,  is 
only  for  setting  out  the  boundary,  not  for  the  adoption 
of  the  Act,  and  it  is  an  ex  parte  proceeding :  the  Secre- 
tary of  State,  having  settled  the  boundary,  beoomei 
functus  officio.]     One  of  the  elements  for  the  conri- 
deration  of  the  Secretary  of  State  in  settling  the  bound- 
ary is  whether  the  place  should  be  a  District  authorised 
to  adopt  the  Act, — he  cannot  take  into  consideration 
whether  it  ought  to  have  a  defined  boundary  without 
considering  what  the  eflFect  of  that  would  be  with  refe- 
ence  to  its  becoming  such  a  District*     Sect  16  is  the 
only  one  which  separates  a  place  for  the  purpose  of 
enabling  it  to  adopt  the  Act     Sect  17,  gives  an  appeal 
to  the  Secretary  of  State  for  the  purpose  of  excluding 
the  place  altogether  from  the  operation  of  the  Act 
ICromptan  J.      Sect  17  clearly  applies  to  all  the  pre- 
ceding sections,  and  is  referred  to  at  the  end  of  sect  14 
But  the  two  questions  are  different — whether  the  place 
is  a  township  or  hamlet  which  ought  to  be  exdoded 
from  the  limits  of  a  larger  place,  or  whether,  with 
reference  to    the  whole  area    in  which  a   resolution 
adopting  the  Act  has  been  passed,  a  part  of  it  should  be 
excluded  from  the  operation  of  the  Act.]     The  questioa 
whether  it  is  fit  that  one  part  should  be  severed  fiN»n 
another  must  be  inquired  into  in  both  cases. 
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CocKBURN  C.  J. — I  am  of  opinion  that  there  ought  1862. 
to  be  no  rule.  The  terms  of  stat.  21  &  22  Vkt  c.  98.  ^^ 
8.  14.  are  general^  and  apply  to  any  place  in  a  position  bath* 
to  adopt  the  Act  The  District  which  makes  the  present  l^is^c*- 
application  has  brought  itself  within  the  prohibition 
in  that  section  by  obtaining  an  order  of  the  Secretary  of 
State  settling  its  boxmdaries^  and  therefore  is  not  entitled 
to  adopt  the  Act^  there  having  been  no  refusal  to  adopt 
it  by  the  greater  place  within  the  limits  of  which  that 
District  is  included.  The  argument  of  Mr.  Lush  arises 
on  sect.  16,  which  relates  to  a  place  which  hitherto  has 
not  had  a  known  or  defined  boundary,  and  enables  the 
Secretary  of  State  to  settle  its  boundaries,  so  that  it 
may  be  in  a  position  to  adopt  the  Act;  and  Mr.  Lush 
says  that,  when  the  Secretary  of  State  has  done  this, 
that  District  has  a  right  to  adopt  the  Act  without  more ; 
in  other  words,  that  the  16th  section  supersedes  the 
enactment  of  the  14th.  But  I  think  that  it  does  not. 
The  whole  series  of  sections  is  to  be  taken  together ; 
and  the  expressions  in  article  6  of  the  16th  section  mean 
no  more  than  that  a  District  which,  being  without  a  known 
or  defined  boundary,  has  its  boundaries  settled  by  an 
order  of  the  Secretary  of  State,  shall  be  in  the  same 
category  as  a  place  having  originally  a  known  or  defined 
boundary  without  such  intervention.  The  diflSculty,  if 
there  is  any,  arises  firom  the  inartistic  arrangement  of 
the  dauses ;  but  I  do  not  think  the  mere  fact  of  the 
16th  section  being  subsequent  to  the  14th  is  sufficient 
to  raise  any  serious  doubt  as  to  the  intention  of  the 
Legislature. 

CaoMPTON  J.     I  am  entirely  of  the  same  opinion. 
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^jpiication  cannot  adopt     ^^ 
10  the  Sccrctarj-  of  State,  un»*' 
.v."  its  boundaries.     A  question  has b^ 
ilic  location   of  sect.  14, — if   it  had  bc^ 
*■  after  sect.  10  there  could  have  been  no  doub^ 

.1  I  think  it  is  to  be  construed  as  if  it  had  been  ^ 
phiccd.  Then,  sect.  1(J  haviuij  made  provision  forplaa*^ 
not  havins:  a  known  and  defined  boundary,  a  fourt!^ 
class  of  places  which  shall  be  taken  as  having  a  kuowit^ 
and  defined  boundary  is  introduced.  The  Secretary  or 
State  is  only  to  determine  whether  the  place  pctitioiiin? 
hira  to  settle  its  boundary  ought  to  have  the  choice  of 
adopting  the  Act ;  and,  if  he  settles  its  boundaries  under 
sect.  10,  it  is  brought  into  that  category,  and  may  do  so. 
The  smaller  place  having  made  itself  a  place  with  a 
defined  boundary,  can  do  nothing  until  the  larger  place 
has  refused  to  adopt  the  Act. 

Blackiu-rx  J.     I  think  the  construction  of  the  A^ 
is  clear  when  sects.  12  to  10  arc  read  together.     Sec 
12  and  10  ix'latc  solely  to  the  boundary  of  places  wIj 
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therefore  it  cannot  adopt  the  Act  until  the  larger  place 

^thin  the  limits  of  which  it  is  included  has  refused  to 

adopt  it.    And,  if  the  larger  place  does  adopt  the  Act, 
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1862.  In  Stat.  21  &  22  Vict  c,  98.,  there  is  a  connected  aeries 
In  re  ^^  scctions  from  the  12th  to  the  16th  inclusive,  having 
^Bath^^  reference  to  the  adoption  of  the  Act.  Sect.  12  mentioM 
Distnct.  three  classes  of  places  which  may  adopt  the  Act,  and 
contains  different  regulations  as  to  the  steps  to  be  taken 
by  each  for  that  purpose.  Sect.  14  is  introduced  to 
meet  the  obvious  difficulty  which  there  would  be  when 
one  place  which  has  a  known  and  defined  boundary 
includes  within  its  limits  another  which  also  has  a 
known  and  defined  boundary ;  and  it  gives  the  laif^er 
place  the  first  choice  of  adopting  the  Act.  The  Dis- 
trict which  makes  this  application  cannot  adopt  the 
Act  unless  it  applies  to  the  Secretary  of  State,  under 
sect.  16,  to  settle  its  boundaries.  A  question  has  been 
raised  on  the  location  of  sect  14, — if  it  had  been 
placed  after  sect.  16  there  could  have  been  no  doubt: 
but  I  think  it  is  to  be  construed  as  if  it  had  been  so 
placed.  Then,  sect  16  having  made  provision  for  places 
not  having  a  known  and  defined  boundary,  a  fourth 
class  of  places  which  shall  be  taken  as  having  a  known 
and  defined  boundary  is  introduced.  The  Secretarj*  of 
State  is  only  to  determine  whether  the  place  petitioning 
him  to  settle  its  boundary  ought  to  have  the  choice  of 
adopting  the  Act ;  and,  if  he  settles  its  boundaries  under 
sect.  16,  it  is  brought  into  that  category,  and  may  dosa 
The  smaller  place  having  made  itself  a  place  with  a 
defined  boundary,  can  do  nothing  until  the  larger  place 
has  refused  to  adopt  the  Act. 

Blackburn  J.  I  think  the  construction  of  the  Act 
is  clear  when  sects.  12  to  16  are  read  together.  Sects. 
12  and  16  relate  solely  to  the  boundary  of  places  which 
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may  adopt  the  Act.  Sect.  12  specifies  three  classes  of  1862. 
such  places.  Sect.  13  provides  how,  in  each  of  these  in  ^e 
classes,  meetiugs  to  decide  as  to  the  adoption  of  the  a\TH^ 
Act  shall  be  summoned ;  and, — for  the  present,  passing  l>i«trict. 
over  sects.  14  and  15, — sect  16  provides  that  any  place 
not  having  a  known  or  defined  boimdary  may  petition 
the  Secretary  of  State  to  settle  its  boundary.  On  the 
receipt  of  the  petition,  he  inquires  not  as  to  the  fitness 
of  the  place  for  adopting  the  Act,  but  as  to  the  pro- 
priety of  the  proposed  boundaries;  and  then  "any 
place  the  boundaries  of  which  have  been  settled  in  pur- 
suance of  the  foregoing  provisions  shall  thenceforth,  for 
the  purposes  of  this  Act,  be  deemed  to  be  a  place  with 
a  known  and  defined  boundary,  and  may  adopt  this  Act 
accordingly ,''  that  is,  shall  be  added  to  the  three  classes 
mentioned  in  sect.  12 :  it  then  provides  how,  in  this 
fourth  class  of  places,  a  meeting  shall  be  summoned  to 
decide  as  to  the  adoption  of  the  Act.  Sect.  14,  which 
in  proper  style  of  drafting  would  have  been  placed 
after  sect.  16,  applies  to  a  place  including  within  its 
limits  a  less  place,  wliich,  if  it  were  not  so  included, 
would  of  itself  be  authorized  to  adopt  the  Act  No 
doubt  the  District  which  makes  the  present  application, 
before  it  had  a  defined  boundary,  was  not  authorized 
to  adopt  the  Act;  but,  after  its  boundary  had  been 
settled,  I  am  unable  to  perceive  why  it  should  not 
be  considered  a  place  with  a  known  and  defined 
boundary  for  the  purpose  of  sect  16  as  well  as  other 
sections.  If  so,  it  is  brought  within  sect  14 :  and 
therefore  it  cannot  adopt  the  Act  until  the  larger  place 
within  the  limits  of  which  it  is  included  has  refused  to 
adopt  it.     And,  if  the  larger  place  docs  adopt  the  Act, 
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1802.  there  is  one  other  way  of  proceedings  according  to  whid 
In  n  the  smaller  place  may  be  excluded  firom  its  operation, 
Bam*  ^'  ^y  J^ppeal  to  the  Secretary  of  State,  under  sect  17. 
That  section,  which  empowers  the  Secretary  of  State 
to  allow  the  exdnsion,  is  quite  as  applicable  to  tbe 
case  in  which  the  boundary  is  ascertained  by  an  order 
of  the  Secretary  of  State,  under  sect  16,  as  where  die 
place  has  a  known  and  defined  boundary  within  sect  12. 
A  reasonable  scheme  of  legislation  requires  tiiat  this 
District  should  be  construed  to  be  within  sect.  14 

Mbllob  J.  Sect.  16  of  stat  21  &  22  Fiet.  e.  9a 
contains  provisions  for  forming  a  firesh  class  ot  Districti 
the  boundaries  of  which  are  to  be  settled  by  an  order 
of  the  Secretary  of  State.  Then,  looking  at  sect  U, 
it  will  appear  that  while  the  policy  of  the  Act  is  to 
encourage  the  formation  al  Distriets  adopting  the  Aet, 
it  is  not  its  policy  to  multiply  smaller  Districts ;  and  I 
do  not  see  why  it  should  intend  to  make  a  difference 
between  Districts  to  be  formed  under  sect  16  and  those 
which  had  been  already  referred  to  in  sect  14 

Rule  refused. 
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The  Queen,  on  the  prosecution  of  the  Burial  wednesdt^. 

Board  of  the  Parish  of  Walcot,  against  The     

Overseers  of  the  Parish  of  Walcot.  c.  sf.  m.  lo.  li. 

20  #  21  Viet. 

c.  81.  s,  6. 
By  Stat  15  &  16  Fict.  c.  85.  m.  10,  11,  extended  to  the  whole  of  Burial  Board, 
Enffiamf  by  stat.  16  &  17  Vict.  c.  IM.,  the  yestrv  of  any  parish,  hayine  Parish  divided 
reaolyed  that  a  burial  ground  shall  be  proyidea  for  the  parish,  shafi  under  stat. 
appoint  a  Burial  Board.    By  sect  52  "  '  Parish'  shidl  mean  eyery  place   58  (r.  3.  e,  45. 
haying  separate  oyerseers  of  the  poor,  and  separately  maintaining  its 
own  pooT."^    Mandamus  to  the  oyerseers  of  the  parish  of  JT.,  reciting 
that  a  Burial  Board  had  been  appointed  for  that  parish,  commanded 
ihem  to  pay  out  of  the  poor  rates  of  the  parish  the  expences  incurred  by 
that  Board.    Return:  that,  in  1840,  before  the  constitution  of  the  Burial 
Board  for  the  jparish  of  W,,  that  parish  had  been,  under  stat  58  G.  3. 
e.  45.,  diyided  into  three  separate  parishes  for  all  ecclesiastical  purposes ; 
hat  did  not  shew  that  either  of  the  new  parishes  had  appointea  a  Burial 
Boazd  under  stat  20  &  21  Vict,  c,  81.  s.  5.     Held  no  answer. 

"j^'ANDAMUS  to  the  overseers  of  the  poor  of  the 
parish  of  Walcot,  in  the  county  of  Somerset,     The 
writ  recited  that  in  and  for  the  parish  of  Walcot  there 
was  a  Burial  Board  duly  and  lawfully  constituted  pur- 
suant to  the  statutes  in  that  case  made  and  provided, 
and  that  the  Burial  Board  had  incurred  certain  ezpences 
in  carrying  the  statutes  into  execution^  to  wit^  the  sum  of 
48/-  9*.  8rf.,  which  expences,  hy  the  statutes,  are  charge- 
able upon  and  to  he  paid  out  of  the  rates  for  the  rehef  of  the 
poor  of  such  parish ;  that  a  certificate,  under  the  hands 
and  seals  of  certain  members  of  such  Board  as  were 
authorized  to  exercise  the  powers  of  the  Board,  of  the 
sum  above  mentioned  was  duly  served  upon  the  defend- 
ants, and  that  they  were  thereby  then  required  to  pay 
«ach  sum  to  the  clerk  to  the  Board  for  and  on  behalf 
of  the  Board ;  which  they  had  refused  to  do.     The  writ 
then  commanded  them  to  pay,  or,  if  necessary,  raise  by 
due  course  of  law  and  pay,  the  sum  of  48/.  9jr.  8ef.,  pur- 
VOL.    II.  2   o  B.   &  s. 
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lSfi2.        suant  to  the  certifiaite  of  the  Board,  and  to  the  statutei 

The  QcEu     ^  such  case  made  and  proTided. 

(>v«^  nf  Return.  That  the  church  of  the  parish  of  ffalcoi, 
Wamot.  before  and  at  the  time  of  the  dirision  of  the  parish  into 
three  distinct  and  separate  parishes  as  thereinafter  men- 
tioned, had  been  and  was  a  rectory ;  and  that,  before  tlie 
constitution  of  the  Burial  Board  for  the  parish  of  ffalcot, 
and  before  the  passing  of  any  resolutions  by  the  Tesbj 
of  that  parish  that  a  burial  ground  should  be  provided 
tor  it,  the  parish  of  Walad  had  been  and  was,  by  an 
order  in  council  duly  made  on  the  5th  March,  a.d- 
1840,  in  pursuance  and  under  the  authority  of  stat 
58  C  3.  c.  45.,  intituled  "  An  Act  for  building  and 
promoting  the  building  of  additional  churches  in  pops* 
Ions  parishes,'*  divided  into  three  distinct  and  separate 
parishes, — named  respectively  the  parish  of  Waled  SL 
Synthin^  the  parish  of  St  Saviuur^  and  Trinity  parish,— 
for  all  ecclesiastical  purposes  whatever,  in  acoordanoe 
with  and  in  pursuance  of  the  provisions  of  the  said  Act; 
and  that  such  division  had,  before  the  constitution  of 
the  Burial  Board,  and  before  the  passing  of  any  resdn- 
tion  by  the  vestry  of  the  parish  that  a  burial  ground 
be  provided  for  the  parish,  become  complete  by  the  rerig- 
nation  of  the  spiritual  person  who  was  the  incumbait 
of  the  parish  of  JVakot  at  the  time  of  such  division,  and 
had  so  continued  from  thence  hitherto;  and  that,  before 
and  at  the  time  of  such  division  so  becoming  comidete, 
there  was,  in  each  of  the  divisions  into  which  the  pariA 
of  JValcot  was  divided  respectively,  a  separate  and  dis- 
tinct church  or  chapel  duly  consecrated  in  that  behalf 
and  as  required  by  law ;  and  that,  after  the  said  division 
had  become  complete,  and  before  the  constitution  of  the 
Burial  Board,  and  before  the  passing  of  any  resolution 
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by^the  vestry  of  the  parish  of  Walcot  that  a  burial        1862. 
ground   should  be  provided  for  the  parish,   the  said     xhe  Queen 
churches  or  chapels  respectively  became  and  were  used    q^^^^^^  of 
and  appropriated  as  the  parish  churches  of  the  said  three      Walcot. 
distinct  and  separate  parishes  respectively^  and  had  so 
continued  f5pom  thence  hitherto. 
Demurrer,  and  joinder  therein. 

Kinglake  Serjt.  ( T.  IV.  Saunders  with  him),  in  sup- 
port of  the  demurrer. — Although  the  original  common- 
law  parish  of  Walcot  had  been  divided,  under  The  Church 
Building  Act,  58  G.  3.  c.  45.  s.  16.,  into  three  separate  and 
distinct  parishes  for  ecclesiastical  purposes,  it  retained 
the  right  to  appoint  a  Burial  Board  for  the  whole  parish^ 
in  pursuance  of  sect  11  of  stat.  15  &  16  Vict  c.  85., 
which  is  the  Burial  Act  for  the  metropolis,  but  by 
stat  16  &  17  Vict  c.  134.  s.  7.  is  extended  to  parishes 
not  in  the  metropolis.  The  parish  of  Walcot  remains 
one  parish  for  the  purposes  of  the  poor  rate;  and 
therefore  is  within  the  interpretation  clause,  sect.  52,  of 
Stat.  15  &  16  Vict  c.  85.,  which  says,  '''  Parish'  shall 
mean  every  place  having  separate  overseers  of  the  poor, 
and  separately  maintaining  its  own  poor."  By  sect.  19 
the  expences  incurred  by  the  Burial  Board  in  carrying 
the  Act  into  execution  in  any  parish  are  to  be  paid  out 
of  the  poor  rates  raised  throughout  the  parish,  and 
therefore  it  is  proper  that  the  ratepayers  of  that  parish 
should  have  control  over  the  Board.  [^Crompton  J.  re- 
ferred to  Reffina,  on  the  prosecution  of  the  Burial  Board 
ofAmersham,  v.  The  Overseers  of  Coleshill  (a),  argued  a 
few  days  previous,  and  in  which  judgment  was  delivered 
in  the  ensuing  Trinity  Term.] 

(fl)  31  Law  Joum.  Q.  B.  219 ;  9  Jur.  N.  S.  22(*». 

2  o  2 
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1862.  Farther,  neither  of  the  ecclesiastical  parishes  into 

The  QrEX5  ^hich  the  original   parish  was   divided  had  power  to 

Oreraeen  of  ^^^^^  &  separate  Burial  Board  for  itself.     Under  stati 

Waicot.  j8  g^  ^g  y.^  ^  jgg  ^  jg  ^j  gQ  &  21  VicL  c  81. 1.  5. 

districts  not  separately  maintaining  their  own  poor  bie 
the  power  of  appointing  a  Burial  Board ;  but  there  ii 
nothing  in  those  Acts  to  take  away  the  power  of  tie 
original  parish  to  appoint  one.  [He  referred  to  sectSS 
of  Stat.  15  &  16  Vict.  c.  85.]  Although  it  is  not  alleged 
in  the  writ^  the  Burial  Board  was  in  fact  appointed  before 
the  passing  of  stat  23  &  24  Vict  c.  64.^  so  that  sect  4, 
which  provides  that  where  a  parish  has  been  divided 
into  Districts  for  ecclesiastical  purposes,  and  one  of  them 
has  a  separate  burial  ground,  the  entire  parish  shall  not 
appoint  a  Burial  Board  without  the  approval  of  one  of 
the  Secretaries  of  State,  does  not  apply.  That  enactment 
however  assumes  that,  notwithstanding  such  diviuoo, 
the  entire  parish  had  the  power  of  appointing  a  Bond 
Board. 

Montague  Smith  (fiit^ifon  with  him). — WhercapariA 
is  divided  into  distinct  and  separate  parishes  for  ecde- 
siastical  purposes  under  sect.  16  of  stat  58  G.  8.  e.  45., 
it  is  enacted,  by  sect  24,  that  the  churches  assigned  to 
such  districts  shall  be  the  District  parish  churches  of 
such  District  parishes  '^for  all  purposes  of  ecdesiasticil 
worship  and  performance  of  ecdesiastical  duties,  and  ai 
to  all  marriages,  christenings,  churchings  and  bariah 
and  the  roistering  thereof  respectively  within  the  aam^ 
and  in  relation  to  all  fees,  oblations  and  offerings;'' 
and,  by  sect.  27,  ''  that  all  Acts  of  Parliament,  latn 
and  customs  relating  to  publishing  banns  of  marrng^ 
marriages,  christenings,  churchings  and  bnrials,  and  the 
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regiatering  thereof,  and  to  all  ecclesiastical  fees,  obla- 
tions or  offerings,  shall  apply  to  such  separate  and 
distinct  parishes  and  District  parishes  so  made  as  afore- 
said'' &c.  Sect  33  enables  the  Commissioners  to 
accept  sites  for  building  churches  and  providing  church- 
yards for  new  District  parishes.  These  sections  shew 
that  the  division  of  the  parish  applies  to  burials  as  well 
as  other  purposes  more  strictly  ecclesiastical.  ICock- 
kmra  C.  J.  I  never  heard  that  a  parishioner  was  denied 
his  right  to  burial  in  the  old  parish  burial  ground  because 
he  resided  in  a  new  District  parish.  Crompton  J. 
Would  a  house  having  a  faculty  for  a  pew  in  the  old 
parish  church  lose  it  when,  by  the  division  of  the  parish, 
it  ceased  to  be  in  the  old  parish  ?]  A  prescription  for 
such  a  pew  would  no  longer  be  good.  {^Cockbum  C.  J. 
Is  not  burial  a  secular  as  well  as  an  ecclesiastical  right  ? 
The  Legislature  treats  it  as  a  secular  matter,  because  it 
gives  to  the  vestry  the  power  of  determining  whether  a 
new  biurial  ground  shall  be  provided.  3IeUor  J.  The 
sanitary  objects  contemplated  by  the  Burial  Acts  to  a 
great  extent  supersede  the  ecclesiastical.  Crompton  J. 
Burial  cannot  be  called  wholly  an  ecclesiastical  matter 
when  a  wall  or  fence  is  erected  between  the  consecrated 
and  the  imconsecrated  parts  of  the  burial  ground,  the 
one  for  members  of  the  church  and  the  other  for  dis- 
senters.] The  definition  of  the  word  "  parish"  in  sect.  52 
of  Stat.  15  &  16  Vict  c.  85.  does  not  exclude  a  parish 
which  does  not  separately  maintain  its  own  poor ;  Ee- 
jfina  V.  The  Sudbury  Burial  Board  (a).  [Crompton  J. 
The  test  of  how  the  money  for  the  expences  of  the 
joint  burial  ground  could  be  raised  was  not  applied  in 
that  case:  if  it  had,  the  result  might  have  been  different. 
(a)  E.  B.4'K2&^ 
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1862.  Blackburn  J.  In  that  case  the  Court  said  that  the 
The QuBEH  ^^^^^  "shall  mean''  in  sect.  52  were  to  be  read  as 
^     "'      ^    "  shall  extend  so  as  to  include/H     Sect  23  enables  the 

Overseers  of  -* 

Walcot.  vestries  of  several  parishes  to  provide  a  burial  ground 
for  the  common  use  of  their  parishes,  and  to  have  one 
joint  Burial  Board :  if  it  was  wished  to  have  a  commoa 
burial  ground  for  the  three  ecclesiastical  parishes  or 
districts  into  which  the  old  parish  has  been  divided, 
proceedings  for  that  purpose  should  have  been  taken 
under  that  section.  [^Cockbum  C.  J.  That  section 
applies  where  independent  parishes  concur.]  It  could 
not  have  been  the  intention  of  the  Legislature  that  there 
should  be  a  burial  ground  for  the  whole  parish  and  a 
burial  ground  for  each  ecclesiastical  parish  or  district 
[^Cockbum  C.  J.  We  must  take  it  that  there  was  a 
common  burial  groimd  for  the  whole  parish ;  and  that 
neither  of  the  ecclesiastical  parishes  or  districts  has  a 
Burial  Board  or  separate  burial  ground,-— de  non  appa- 
rentibus  et  non  existentibus  eadem  est  ratia]  By 
Stat.  20  &  21  Vict  c.  81.  $.  5.,  "  the  vestry,  or  meeting 
in  the  nature  of  a  vestry,  of  any  parish,  new  parish, 
township,  or  other  district  not  separately  maintaining 
its  own  poor,  and  which  has  had  no  separate  burial 
ground,  may  appoint  a  Burial  Board.''  [^Cockbum  C.  J. 
But  you  must  go  the  length  of  saying  that  this  power 
given  to  the  minor  parish  created  under  stat.  58  (?.  3. 
c,  45.  ousts  the  power  of  the  common-law  parisL 
Suppose  that,  imder  the  powers  of  stats.  15  &  16  Fiet 
c.  85.  and  16  &  17  Vict  c.  134.,  the  original  parish 
had  appointed  a  Burial  Board,  and  had  raised  mcmej 
for  the  purpose  of  establishing  a  new  burial  gnrondi 
and  charged  it  on  the  poor  rates  of  the  whole  paridif 
how  can  one  of  the  component  parts,   when  fonned 
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into   a    new   parish  or    ecclesiastical    district^   release        18G2. 

itself  from   the  obligation   of  contributing  to   defray    the  Queen 

the  common  expences  ?]     By  sect.  5  of  stat.  20  &  21    Overseers  of 

Fict  c,  81.  it  is  provided  that,  when  the  new  parish 

has   appointed  a  Burial   Board,    "  all  the   powers  of 

any  other  vestry  or  meeting  and  Burial  Board,  if  any, 

shall  then  cease  and  determine,^'  so  far  as  relates  to 

such  new  parish.      ICockbum  C.  J.     The  new  parish 

can  only  avail  itself  of  that  provision  if  it  has  appointed 

a  Burial  Board  before  the  entire  parish  has  exercised 

its  right  of  appointing  a  Burial  Board.     The  assent  of 

one  of  the  Secretaries  of  State  was  made  necessary  by 

stat.  23  &  24  Fict  c.  64.  s,  4.  for  the  purpose  of  meeting 

this  inconvenience.] 

Kinglake  Serjt,  in  reply.— Stat.  20  &  21  Fict.  c.  81. 
#.  6.,  at  any  rate,  does  not  apply  until  the  new  eccle- 
siastical parish  or  district  has  acted  under  it.  Stat. 
58  G.  3.  c.  45.  s.  24.,  which  enacts  that  the  new  Dis- 
tricts shall  be  separate  and  distinct  District  parishes  for 
ecclesiastical  purposes,  mentioned  burials  amongst  those 
purposes  solely  because  the  mode  of  burial  is  matter  of 
ecclesiastical  cognizance ;  1  Bum.  EccL  Law,  by  Phillip 
more,  p.  262,  9th  ed.     [He  was  then  stopped.] 

CocKBUBN  C.  J.  We  are  all  agreed  that  this  return 
is  bad,  and  that  our  judgment  ought  to  be  for  the  Crown- 
In  the  first  place  it  is  important  to  see  how  the  case 
would  have  stood  if  stat.  15  &  16  Vict  c.  85.,  which  was 
passed  for  the  metropolis  but  was  extended  to  the  rest 
of  England  by  stat.  16  &  17  Vict.  c.  134.,  had  stood 
alone.  By  sect.  10  a  meeting  of  the  vestry  of  the  parish 
is  to  be  convened  for  the  purpose  of  determining  whether 
a  burial  ground  shall  be  provided  for  the  parish ;  and. 
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1862.       if  they  resolve  that  a  burial  ground  sliall  be  provided, 
^e  QuEBH    ®^*'  ^^  requires  them  to  appoint  a  Burial  Board,  and 
Q^   ^'      ^    the  following  sections   give  that   Board  the  necessary 
Walcot.      powers, — among  others,  that  of  providing  and  laying  ont 
a  burial  ground,  and  6f  charging  the  price  on  the  poor 
rates  of  the  entire  parish^  to  be  repaid  in  a  given  number  of 
years,  and  of  charging  the  annual  expences  on  those  rates. 
There  is  no  reference  in  the  Act  to  parts  of  an  entire 
common-law  parish^  into  which  it  may  have  been  divided 
for  ecclesiastical  purposes  under  stat.  58  G.  3.  c.  45.,  or 
other  Church  Building  Acts;  and  by  the  interpretation 
clause,  sect   52,   "  '  Parish'   shall    mean   every  place 
having  separate  overseers  of  the  poor,  and  separatdy 
maintaining  its  own  poor.''     The  whole  scheme  of  the 
statute  is  to  throw  the  expence  of  burial  upon  the 
poor   rates  of  those   parishes  which  may  avail  them- 
selves  of   its  provisions.     There  is  no  provision  for 
ecclesiastical  parishes  into  which  a  common-law  parish 
may  have  been  divided ;  and,  inasmuch  as  the  expences 
of  the  burial  ground  are  to  be   defrayed  out  of  the 
poor  rates  of  each  parish  maintaining  its   own  joox, 
it  is  plain  that  an  ecclesiastical  parish,  as  distinguished 
from  the  aggregate  parish  maintaining  its  own  poor,  has 
no  means  of  meeting  those  expences.     But  it  cannot  be 
supposed  that  when  the  Legislature  gave  power  to  Her 
Majesty  in  council,  upon  the  representation  of  one- of 
the  principal  Secretaries  of  State,  to  close  places  hitherto 
used  for  burial,  and  enabled  parishes  to  provide  net 
places  of  burial,  they  could  have  intended  to  depriTO 
ecclesiastical  parishes  of  the  right  to  bury  in  the  new 
burial  ground.     Therefore  it  is  only  consistent  with  com- 
mon sense  and  reason  to  construe  the  word  •'  parish," 
in  sect.  10  of  stat  15  &  16  FicL  c.  85.,  in  the  largest 
sense,  as  embracing  the  whole  parish,  into  howertf 
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many  parishes  or  districts  it  may  be  divided  for  eccle- 
siastical purposes,  but  united  for  the  purpose  of  main- 
taining the  poor.  If,  therefore,  the  question  depended 
on  Stat.  15  &  16  Vict  c.  85.  alone,  I  should  have  no 
difficulty  in  saying  that  the  appointment  of  a  Burial 
Board  for  the  whole  parish  was  a  proper  exercise  of  the 
powers  vested  in  the  vestry  of  the  parish  by  that  statute. 

Subsequent  statutes  confirm  this  view. 

The  first  is  stat  18  &  19  Vict.  c.  128.  The  12th  and 
13th  sections,  which  introduce  an  exception,  to  a  certain 
extent,  from  the  former  statute,  by  enabling  the  vestry, 
of  a  "  parish,  township,  or  other  district  not  separately 
maintaining  its  own  poor,  which  has  heretofore  had  a 
separate  burial  ground,'^  to  appoint  a  Burial  Board  for 
itself;  and  where  one  of  these,  which  does  not  separately 
maintain  its  own  poor,  but  forms  part  of  a  parish  main* 
taining  its  own  poor,  has  a  separate  Burial  Board,  the 
provisions  of  the  former  Act  with  reference  to  expences 
are  applicable  to  it.  This  shews  that,  but  for  that  pro- 
vision, the  smaller  parish  or  district  would  not  have 
been  a  parish  within  stat.  15  &  16  Vict,  c,  85. 

Then,  by  stat.  20  &  21  Vict  c.  81.  s.  5.,  the  Legisla- 
ture extends  the  power  of  appointing  a  Burial  Board  to 
a  '^  parish,  new  parish,  township,  or  other  district  not 
sepiirately  maintaining  its  own  poor,  and  which  has  had 
no  separate  burial  ground  '/'  and  the  Burial  Board,  when 
appointed,  may  exercise  all  the  powers  given  by  the  for- 
mer statutes,  which  includes  the  power  of  charging  the 
expences  upon  the  poor  rates;  and  then  follows  this 
remarkable  proviso,  that  as  soon  as  that  appointment 
has  been  made  ^'  all  the  powers  of  any  other  vestry  or 
meeting  and  Burial  Board,  if  any,  shall  then  cease  and 
determine,  so  far  as  relates  to  such  parish,  new  parish, 
township,   or   district.'^     It  is   unnecessary   to  decide, 
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1862.        because  the  return  does  not  raise  the  question,  whether, 
The  Queen"  ^^  either  of  the  ecclesiastical  parishes  or  districts  had 
Oveweers  of    ^PPO"^*^^  *  Burial  Board,  that  would  have  ousted  the 
Walcot.      vestry  and  the  Burial  Board  of  the  common-law  paiish. 
But  sect.  5  of  Stat.  20  &  21  Fict  c.  81.  is  cogent  and 
conclusive  to  shew  that,  in  the  absence  of  this  subse- 
quent legislation,  the  vestry  and  Burial  Board  of  the 
parish  would  have  had  full  power  over  the  whole  pariah; 
because  the  proviso  assumes  that,  but  for  it,  the  powers 
of  the  vestry  and  Burial  Board  of  the  whole  parish  would 
remain  unafifected. 

I  have,  therefore,  no  doubt  that,  under  stat  15  &  16 
FicL  c,  83.,  the  vestry  of  the  whole  parish  had  power  to 
appoint  a  Burial  Board,  and  that  the  Board  so  appointed 
might  exercise  all  the  powers  given  to  a  Burial  Board 
under  that  Act,  with  reference  to  the  burial  groimd 
established  under  it,  through  the  entire  area  formed  hf 
the  component  parts  of  the  parish. 

Crompton  J.  I  also  am  of  opinion  that  the  retwi 
is  bad.  It  amoimts  to  no  more  than  that  the  parish  of 
Walcot  has  been  divided  into  three  parishes  or  diatricta 
for  ecclesiastical  purposes  under  the  Church  Bailding 
Acts.  We  must  take  the  appointment  of  this  Burial 
Board  to  have  occurred  after  the  passing  of  stat.  20&21 
Vict.  c.  81.  and  before  the  passing  of  stat.  23  &  24  Viet 
c.  64. ;  so  that  the  latter  statute  cannot  apply.  Then,  it 
is  clear,  upon  the  construction  of  stat  15  &  16  fid. 
c,  85.,  which  has  been  extended  to  the  whole  otJSngkad 
by  stat.  16  &  17  Vict.  c.  134.,  that  the  bodies  to  appoint 
the  Burial  Board  are  the  vestries  for  secular  purposea, 
which  are  the  vestries  for  the  whole  parish,  they  alone 
having  control  over  the  poor  rates.  It  appears  from 
the  interpretation  clause,  sect.  52,  and  the  whole  teoor 
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of  the  Act,  together  with  Schedule  (A)  in  which  parishes 
known  to  be  divided  into  ecclesiastical  districts  are 
specified,  that  the  policy  of  the  framers  of  the  Act 
was  to  make  this  a  matter  for  the  vestry  having  the 
regulation  of  secular  matters  in  a  parish,  and  not 
merely  for  those  connected  with  ecclesiastical  duties 
and  the  established  chiurch,  because  the  persons  charged 
with  the  expences  of  providing  a  cemetery  for  all  Her 
Majesty^s  subjects  in  the  parish  are  not  merely  those 
who  resort  to  church,  but  all  who  contribute  to  the 
poor  rates.  And  it  is  a  strong  argument  that  the 
Legislature,  in  every  case  in  which  the  Act  is  to  apply, 
prescribes  how  the  necessary  funds  are  to  be  raised ; 
whereas  an  ecclesiastical  parish  or  district  not  having  a 
poor  rate  has  no  means  of  raising  them  under  that 
statute.  Where  two  or  more  parishes  maintaining  their 
poor  have  provided  one  Burial  Board  for  their  common 
use  under  sect.  23  there  is  no  difficulty,  because  the 
joint  Burial  Board  may  make  their  orders  on  the  several 
parishes,  and  so  charge  the  rates  with  the  expences 
incurred  in  providing  and  maintaining  the  common 
burial  ground ;  but,  under  that  statute,  the  smaller  eccle- 
siastical parish  or  district  could  not  affect  the  poor  rate 
which  the  vestry  would  lay  on  the  entire  parish.  There- 
fore it  is  clear  that  under  stat.  15  &  16  Vict.  c.  85.,  if  it 
stood  alone,  the  power  of  appointing  a  Burial  Board  for 
the  whole  parish  is  in  the  parochial  authorities  of  the 
whole  parish. 

Then  is  the  case  within  anv  of  the  enactments  in  the 
later  Acts  ?  It  appears  to  me  that  the  later  Acts  intend 
to  bring  back  this  matter  more  within  the  ecclesiastical 
authorities  wherever  there  exists  a  common  bond  of 
union.  Stat  18  &  19  Vict.  c.  128.  s.  11.  has  that  effect 
when  several  parishes  have  been  united  together  for 
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1862.       ecclesiastical  purposes.     Then  sections  12  and  13  are 
The  QuEEH    *^Pplicable  to  such  an  ecclesiastical  parish  or  district  at 
^-  this  :  the  formei;  enables  the  vestry  of  a  parish  or  da- 

Walcot.  trict  not  separately  maintaining  its  own  poor,  but  having 
a  separate  burial  ground^  to  appoint  a  Burial  Board.  It 
does  not^  however,  appear  upon  the  return  that  this  case 
is  within  that  category;  because  the  return  is  siloit 
as  to  the  appontment  of  a  Burial  Board  for  either  of  the 
ecclesiastical  parishes  or  districts.  And^  supposing  there 
had  been  such  an  appointment^  I  do  not  see  that  the 
power  of  the  vestry  of  the  parish  at  l^ge^  for  the  purpoae 
of  ratings  would  be  taken  away,  there  being  no  words 
declaring  that  their  power  should  then  cease.  It  i% 
however,  unnecessary  to  consider  this  question,  as  do 
Burial  Board  has  been  or  could  be  appointed  for  this 
ecclesiastical  parish  or  district  under  stat.  IS  &;  19  Vkt 
c.  128.^  according  to  the  facts  stated  in  the  return. 

Then,  the  return  not  being  good  under  either  of  the 
preceding  statutes,  we  come  to  stat.  20  &;  21  Vict,  c  81. 
s.  5.,  which  repeats  very  nearly  the  enactment  in  sect  12 
of  stat.  18  &  19  Vict.  c.  128.,  extending  it  to  new  parishes 
and  districts,  which  previously  had  not  had  a  separate 
burial  ground ;  it  enacts  "that  the  vestry,  or  meeting  in 
the  nature  of  a  vestry,  of  any  parish,  new  parish,  town- 
ship, or  other  district  not  separately  maintaining  its  own 
poor,  and  which  has  had  no  separate  burial  ground,  msj 
appoint  a  Burial  Board."     The  word  '*  may,"  in  some 
cases,  has  been  rightly  construed  to  mean  "  must,''  as 
where  judicial  powers  are  to  be  exercised  on  a  given 
state  of  facts ;  but  here  the  enactment  appears  to  me  to 
be  permissive  only,  giving  the  vestry  of  the  smaller  ecde- 
siasfcical  parish  or  district  power,  if  it  chooses,  to  app(rint 
a  Biirial  Board ;  "  and  such  vestry  or  meeting,  and  the 
Burial  Board  appointed  by  it,  shall  exercise  and  have 
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Walcot. 


all  the  powers''  given  under  stat.  18  &  19  Vict.  e.  128.  1862. 
This  therefore  would  give  the  smaller  ecclesiastical  parish  The  Quben 
or -district  power  to  appoint  a  Burial  Board.  And  then  Orerseenof 
what  is  to  happen?  The  proviso  says,  *'  all  the  powers 
of  any  other  vestry  or  meeting  and  Burial  Board,  if 
any/'  (having  reference  to  the  former  legislation  and  to 
the  possibility  of  the  existence  of  a  vestry  or  Burial  Board 
for  the  larger  area  in  which  the  ecclesiastical  parish  or 
district  was  included),  "  shall  then  cease  and  determine, 
so  far  as  relates  to  such  parish,  new  parish,  township,  or 
district,''  that  is,  when  the  smaller  ecclesiastical  parish 
or  district  has  exercised  its  option  and  made  an  appoint- 
ment; and  until  then  it  is  clear  that  all  the  powers  of 
the  former  body  continue.  These  words  shew  that, 
unless  brought  within  the  category  of  the  latter  part  of 
the  section,  their  powers  were  not  to  cease. 

It  is  therefore,  as  I  have  said,  sufficient  for  the  deter- 
mination of  the  present  case  that,  according  to  this 
return  which  is  to  be  construed  strictly,  neither  ecclesi- 
astical District  has  made  any  appointment.  At  the  same 
time  it  is  important  to  notice,  as  the  Lord  Chief  Justice 
has  observed,  that  such  appointment  woidd  not  affect 
any  powers  already  exercised  by  them ;  for  instance,  if 
they  had  charged  the  whole  parish,  that  charge  would 
remain  binding,  though  the  smaller  ecclesiastical  Dis- 
trict, if  they  wished,  might  have  a  Burial  Board  and  a 
separate  burial  ground.  I  do  not  see  anything  in  the 
section  to  relieve  them  from  a  liability  or  obligation 
incurred  before  they  exercised  the  option  of  appointing 
a  Burial  Board. 

The  only  other  point  is  on  stat.  23  &  24  Vict  c.  64. 
1.  4.,  which  had  not  passed  when  this  Burial  Board  was 
appointed ;  and  therefore  does  not  alter  the  law  under 
which  it  was  appointed. 
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On  all  these  grounds  I  am  of  opinion  that  the  letiirn 
is  bad. 

Blackburn  J.  I  also  am  of  opinion  that^  on  the 
return  to  this  mandamus^  our  judgment  ought  to  be  fw 
the  Crown. 

The  original  statute,  15  &  16  Vict  c  85.,  was  passed 
with  reference  solely  to  the  metropolis,  and  appears  to 
have  been  drawn  with  consideration ;  for  there  has  been 
no  litigation  on  it,  and  it  seems  to  work  satisfactorily. 
The  Legislature  chose  to  extend  these  laws  conceniiiig 
the  burial  of  the  dead  beyond  the  limits  of  the  metropolis; 
and,  instead  of  passing  a  new  statute  applicable  to  tbe 
exigencies  of  parishes  throughout  the  country,  thej 
merely  enacted,  by  stat  16  &  17  FicL  c.  134.  s.  7.,  that 
certain  provisions  of  the  metropolitan  Act  shoidd  extend 
and  be  applicable  to  and  in  respect  of  any  parish  not  in 
the  metropolis.  This  was  soon  found  not  to  work  vdL 
And,  as  difficulties  occurred,  the  Legislature,  instead  of 
introducing  a  new  and  complete  statute,  have  from  time 
to  time  passed  amending  statutes ;  and  the  consequence 
is  that  there  are,  I  believe,  six  statutes,  applying  to  this 
subject-matter,  to  be  read  together,  and  reconciled,  if 
possible.  It  is,  therefore,  no  wonder  that  di£Bcnltiei 
should  arise  in  construing  the  different  sections  of  tbfltf 
statutes.  But,  in  the  present  case,  on  the  point  actoaDy 
in  question  there  is  no  difficulty. 

The  writ  recites  that  a  Burial  Board  had  been  con- 
stituted for  the  parish  of  WalcoU  and,  prima  facie,  ff aW 
is  a  parish  in  every  sense  of  the  word  so  as  to  be  entitled 
to  appoint  a  Burial  Board.  The  return  is  confined  to 
this :  That  before  the  Burial  Board  was  appointed  the 
parish  of  Walcot  had  been  divided  into  three  sub-parishes, 
for  ecclesiastical  purposes,  under  stat.  58  G.  8.  c.  46. 


XXV.  VICTORIA.  569 

These  latter  are,  for  some  purposes^  parishes ;  and^  if       1862. 
the  power  of  appointing  a  Burial  Board  had  been  given    thTquebiT 
to  any  *'  parish/'  without  defining  that  word,  it  might  have    overseers  of 
been  a  question  whether  the  whole  ancient  parish,  or  each      W-*^^«»- 
of  the  ecclesiastical  parishes  or  districts,  were  a  '^parish'' 
within  the  meaning  of  that  statute ;  but  the  interpreta- 
tion clause,  sect.  52,  puts  an  end  to  all  doubt,  by  defining 
*'  parish''  to  mean  a  place  "  having  separate  overseers  of 
the   poor,  and  separately  maintaining  its  own  poor." 
The  original  parish  of  Walcot  remains  a  parish  in  that 
sense :  although  divided  ecclesiastically,  it  still  supports 
its  own  poor,  and  has  officers  for  the  whole  parish  for 
that  purpose. 

Then,  has  any  subsequent  legislation  taken  away  from 
this  parish  its  power  to  appoint  a  Burial  Board  ?  Mr. 
Smith  contended  that  it  was  a  separate  parish  for  the 
purposes  of  burial,  and  pointed  out  the  24th  and  27th 
sections  of  stat.  58  G.  8.  c.  45.,  under  which  a  parish  is 
divided  into  Districts  for  ecclesiastical  purposes.  Those 
sections  contemplate  that  each  District  may  have  a 
separate  burial  ground ;  not  that  it  must  have  such,  nor 
that  a  District  cannot  be  divided  for  ecclesiastical  pur- 
poses without  having  such. 

If  either  of  the  Districts  had  acquired  a  separate  burial 
ground,  and  this  case  was  subsequent  to  the  passing  of 
stat.  23  &  24  Vict.  c.  64.,  it  seems  that  a  point  might 
liave  been  raised  that  the  case  would  have  come  within 
the  4th  section  of  the  last  mentioned  statute,  and  there- 
fore a  Burial  Board  could  not  have  been  appointed  for  the 
entire  parish  without  the  sanction  of  the  Secretary  of  State. 
But,  in  order  to  raise  that  question,  the  return  must 
have  shewn  that  the  ecclesiastical  parishes  or  districts, 
or  one  of  them,  had  a  separate  burial  ground,  and  that  the 
Burial  Board  for  the  entire  parish  had  been  appointed 
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1862.       since  the  passing  of  stat.  23  &;  24  VicL  c.  64.^  and  that 

^e  QUEE2I     *lic  approval  of  the   Secretary  of  State  had  not  been 

Overscors  of    gi^©^  • — ^whcreas  the  return  rests  simply  on  this;  tiat, 

Walcot.      ^qy  a  parish  has  been  divided  into  ecclesiastical  parishes 

or  districts^  it  is  impossible  that  there  should  be  a  Burial 

Board  for  the  entire  parish. 

Also,  under  stat.  20  &  21  Vict  c.  81.  s.  5.,  either  of  these 
ecclesiastical  parishes  or  districts,  though  not  separately 
maintaining  its  own  poor,  and  not  having  a  separate  burial 
ground,  may  appoint  a  Burial  Board  and  acquire  a  banal 
ground;  and  whenever  such  an  appointment  has  been 
made,  a  question  of  some  difi&culty  will  arise  as  to  the 
effect  of  the  proviso  in  that  section,  that  all  the  powen 
of  any  other  vestry  and  Burial  Board,  if  any,  shall  cease 
and  determine,  so  far  as  relates  to  such  parish  or  district 
As  at  present  advised,  I  should  agree  with  the  Lord 
Chief  Justice  and  my  brother  Crompton.  But,  in  order 
to  raise  that  question,  the  return  ought  to  have  allegedi 
as  a  matter  of  fact,  that  such  an  appointment  had  been 
made. 

It  is  sufficient,  injbrder  to  give  judgment  in  the 
present  case,  to  say  that  a  parish,  having  separate  over- 
seers of  the  poor,  and  separately  maintaining  its  own 
poor,  is  a  '^  parisV  competent,  under  stats.  15  &;  16  f%t 
c.  85.  and  16  &  17  Vict.  e.  134.,  to  appoint  a  Burial 
Board ;  and  no  subsequent  legislation  takes  this  power 
away  from  such  a  parish  upon  its  division  into  separate 
parishes  for  ecclesiastical  purposes. 

Mellob  J.  concurred. 

Judgment  for  the  Crown  {o\ 

{a)  See  the  next  case. 
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1862. 


The  Queen,  on  the  prosecution  of  the  Burial  Wednesday, 

Board   of  the  Parish  of  St.  Saviour,  Bath,  

against  The  Overseers  of  the  Parish  of  Walcot  c.  si.  1  b.^' 

c^        en  -Tfc      1  Burial  Board, 

OT.   O WITHIN,  bath.  District  parUh 

for  ecclesias- 
tical purposes, 
Stat  20  &  21  Viet,  c,  81.  s.  5.  enacts  that  the  vestry  of  an^  parish, 
new  parish,  township,  or  other  district  not  separately  maintaining  its 
own  poor,  and  which  has  no  separate  burial  raroand,  may^  appoint  a 
Burial  Board ;  and  such  restry,  and  the  Burial  Board  appointed  hj  it, 
shall  exercise  and  have  all  the  powers  which  they  mi^ht  haTe  exercised 
and  had  if  such  parish,  new  parish,  township  or  district  had  had  a  sepa- 
rate burial  ground  before  stat.  18  &  19  Vict.  c.  79. ;  provided  that  all  the 
Sowers  of  any  other  vestry  and  Burial  Board,  if  anv,  shall  then  cease  and 
etermine,  so  fiu*  as  relates  to  such  parish,  new  parisli,  township  or  district 
A  mandamus,  reciting  that  the  parish  of  W.  had  been  dividca  into  three 
parishes  fcr  ecclesiastical  purposes,  and  that  the  vcstiy  of  the  parish  of 
8t.  S.t  being  one  of  them,  had  appointed  a  Burial  Board,  and  resolved 
that  a  burial  ground  should  be  provided,  and  that  the  Burial  Board 
should  bo  authorized  to  incur  expcnccs  for  that  purpose,  and  that  the 
Burial  Board  had  certified  that  49/.  Tw.  dd.  was  required  for  defraying 
expences  incurred,  and  directed  the  overseers  of  the  parish  of  W.  to  pay 
Buch  sum  to  the  clerk  of  the  Burial  Board ;  commanded  the  overseers 
to  pay  or  raise  the  said  sum  according  to  the  certificate.  Betum :  that, 
before  the  meeting  of  the  vestry  of  St.  S.  for  determinine  whether  a 
burial  ground  should  be  provided  for  that  parish,  a  Burial  Board  was 
appointe<l  for  the  original  parish  of  W.  Held  no  answer;  as  the 
appointment  of  a  Burial  Boartl  for  the  original  parish  did  not  prevent 
the  ecclesiastical  parish  of  St.  S.  from  appointing  a  separate  Burial 
Board  under  stat  &)  &  21  Vict,  c,  81.  s.  5. 

"MTANDAMUS  to  the  overseers  of  the  poor  of  the 
parish  of  Walcot  St.  Stoithin,  in  the  city  of  Bath, 
The  writ  recited  that  by  an  Order  in  Council,  dated  the 
5th  Marchf  a.  d.  1840,  made  upon  a  representation  of 
the  Commissioners  for  building  new  churches,  the  parish 
of  Walcot  St.  Swithin  was  divided  for  all  ecclesiastical 
purposes  whatsoever  into  three  distinct  and  separate 
parishes,  under  and  by  virtue  of  stat.  58  G.  3.  c.  45., 
intituled  "  An  Act  for  building  and  promoting  the  build- 
ing of  additional  churches  in  populous  parishes,^'  and 
VOL.  II.  2   P  B.   &  s. 
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Overseew  of 

Walcot 
St.  Swithih. 


1862.       the  three  parishes  were  respectively  named  Walad  St 
The  QuEEM     Swithin,  St  Saviour  and   Trinity :    that   the  parish  of 
St.  Saviour  did  not  separately  maintain  its  own  poor, 
and  had  not  theretofore  had  any  separate  burial  ground: 
that  since  the  division  the  inhabitants  of  each  of  the 
three  ecclesiastical  parishes  had   been  accnstomed  to 
meet  in  separate  and  distinct  vestries  for  ecdesiasticai 
purposes,  and  to  elect  separate  churchwardens :  that  it 
appearing  that  the  place  of  burial  in  the  parish  of  SL 
Saviour  was  insufficient,   the  churchwardens  of  thit 
parish,  under  and  by  virtue  of  and  according  to  the 
statutes  concerning  the  burial  of  the  dead,  to  wit,  on  the 
27th  January y  A.O.  1859,  convened  a  meeting  of  the 
vestry  of  the  parish  of  St  Saviour  for  the  special  pur- 
pose  of  determining  whether  a  burial  ground  should  be 
provided  for  the  parish  of  St  Saviour  pursuant  to  the 
said  statutes;  and  that  public  notice  of  such  vestiy 
meeting,  aud  of  the  place  and  hour  of  holding  the  same, 
and  of  the  special  purpose  thereof,  was  given  in  the  usoil 
manner  in  which  notices  of  the  meetings  of  the  vestiy 
were  given  seven  days  before  holding  such  vestry  meet- 
ing; and  by  which  vestry  it  was  resolved  that  a  burial 
ground  should  be  provided  under  the  said  statutes  for 
the  parish  of  St  Saviour ;  and  a  copy  of  such  resolution, 
extracted  from  the  minutes  of  the  vestry,  and  signed  bj 
the  chairman,  was  afterwards  sent  to  one  of  the  prindpil 
Secretaries  of  State  pursuant  to  the  said  statutes:  tbat 
after  such  resolution  the  vestry  appointed  certain  personi^ 
being  not  less  than  three  nor  more  than  nine,  being  ral^ 
payers  of  the  parish  of  St  Saviour,  to  be^  and  the  same 
became  and  were,  the  Burial  Board  of  the  parish  pursuant 
to  the  said  statutes :  that  at  a  meeting  of  the  vestiy  of 
the  parish  of  St  Saviour,  duly  convened  and  held,  and  of 
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which  due  notice  was  given,  it  was  afterwards  resolved  1862. 
by  the  vestry,  according  to  the  provisions  of  the  said  xhe  Qobwi" 
statutes,  that  the  Burial  Board  should  be  authorized  to  overseers  of 
incur  expences  to  the  amoimt  of  2700/.  in  providing  and  ^^^^i^^ij,^ 
laying  out  a  burial  ground  under  the  Burial  Acts,  and 
building  the  necessary  chapel  or  chapels  thereon ;  and 
that  the  Board  should  be  authorized  to  borrow  any 
money  required  for  the  above  purposes,  and  to  charge 
the  future  poor  rates  of  the  said  parish  with  the  payment 
of  such  money  and  the  interest  thereof:  that  by  a  cer- 
tificate under  the  hands  of  certain  persons  being  mem- 
bers of  the  Burial  Board,  and  duly  authorized  to  exercise 
the  powers  of  the  Board,  the  said  persons,  on  the  28th 
November,  a.d.  1859,  certified  that  the  sum  of  49/.  5^.  9cL 
was  required  for  defraying  expences  incurred  by  the 
Board  for  the  parish  of  St  Saviour  in  carrying  into 
execution  the  said  Acts,  and  directed  the  overseers  of  the 
poor  of  the  parish  of  Walcot  St  S within  to  pay  such 
sum  to  the  clerk  to  the  Burial  Board  for  and  on  behalf 
of  the  Board :  that  the  overseers  had  levied  and  collected 
from  the  parishioners  of  the  parish  of  St  Saviour  a  sepa- 
rate rate,  for  the  purpose  of  paying  the  sum  of  49/.  5i. 
9d.,  so  certified  and  directed  to  be  paid,  but  that  the 
defendants  had  refused  to  pay  the  said  sum  to  the  clerk 
of  the  Burial  Board  according  to  the  said  certificate,  or 
to  make  and  levy  a  rate  for  that  purpose.  The  writ  then 
commanded  the  defendants  to  pay,  or,  if  necessary,  raise 
the  sum  of  49/.  5i.  9d,  to  pay,  to  the  clerk  of  the  Burial 
Board  for  the  parish  of  St  Saviour,  according  to  the 
certificate  of  the  Board,  pursuant  to  the  provisions  of 
stats.  15  &  16  Vict  c.  85.  and  20  &  21  Vict  c.  81. 

Beturn.  That,  on  a  day  which  had  elapsed  before  the 
day  on  which  the  meeting  of  the  vestry  of  the  parish  of 
2  p  2 
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1862.  St.  Saviour,  convened  for  the  special  purpose  of  deter- 
Tbe  Queen  mining  wliether  a  burial  ground  should  be  prorided  for 
Overseers  of  ^^^^  parish  pursuant  to  the  statutes  in  that  behalf, 
ST^Swi^mv  ^^  holden,  to  wit,  on  the  25th  January^  a.d.  1859,  a 
meeting  of  the  vestry  of  the  original  parish  of  Wahi 
St.  Sicithin,  duly  convened  for  the  special  purpose  of 
determining  whether  a  burial  ground  should  be  providrd, 
tinder  the  statutes  in  such  case  made  and  prorided,  for 
the  original  parish  of  Walcot  St.  Swithin,  and  of  whid 
meeting  due  notice  had  been  given^  was  holden  in  and 
for  the  original  parish ;  and  that  at  that  meeting  it 
was  resolved  by  the  vestry  of  the  original  parish  of 
Walcot  St.  Swithin  that  a  burial  ground  should  be  pro- 
vided under  the  said  statutes  for  the  original  parish;  and 
the  vestry  did  then  and  there  at  the  said  meeting,  after 
passing  the  said  resolution,  appoint  nine  persons,  being 
ratepayers  of  the  original  parish  of  Walcot  St.  Stcitldnt 
to  be  the  Burial  Board  of  the  original  parish ;  and  that 
the  Burial  Board  so  appointed  continued  to  be  the 
Burial  Board  of  the  original  parish  thenceforth  until 
and  at  the  time  of  the  holding  of  the  meeting  of  the 
vestry  of  the  parish  of  St.  Saviour  hereinbefore  men- 
tioned, and  had  so  continued  from  thence  hitherto :  that 
before  the  holding  of  the  meeting  of  the  vestry  of  the 
parish  of  St.  Saviour,  convened  for  the  special  purpose 
of  determining  whether  a  burial  ground  should  be  pro- 
vided for  the  said  parish,  pursuant  to  the  statutes  in  that 
behalf,  a  committee  of  the  said  vestry  had  been  dnlj 
appointed  to  consider  the  expediency  and  best  ipeaosof 
providing  a  burial  ground  for  the  parish  of  St.  Savicnr; 
and  that  at  the  meeting  so  convened  and  holden  the 
written  report  of  the  committee  was  read  to  the  vestij, 
and  that  in  and  by  the  said  report  the  committee  reported 
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that  they  were  unanimouBly  of  opinion  in  recommending        1862. 

a  separate  burial  ground  for  the  parish  of  St.  Saviour  a«  *xh6  Qoebm 

abnost  absolutely  necessary^  and  further  strongly  recom-    q^    ^'      c 

mended  the  formation  of  a  Burial  Board  for  the  said       Walcot 

St.  SwiTHiN. 
parish ;  and  that,  after  the  report  had  been  so  read,  it  was 

at  the  said  meeting  unanimously  resolved  by  the  vestry 

that  the  report  be  adopted,  and  that  a  Burial  Board  for 

the  said  parish  be  at  once  formed;  and  that,  save  as 

aforesaid,  it  was  not  resolved  by  the  vestry  at  the  said 

meeting  that  a  burial  ground  should  be  provided  under 

the  statutes  in  that  behalf  for  the  parish  of  St.  Saviour. 

Demurrer,  and  joinder  therein, 

jHeiersdorff  Serjt.,  in  support  of. the  demurrer.— First, 
The  vestry  of  St,  Saviour,  which  has  been  since  1840 
a  separate  and  distinct  parish  for  all  ecclesiastical 
purposes,  legally  appointed  a  Burial  Board  under  stat 
20  &  21  Vict.  c.  81.  8.  5.  By  that  section  the  Burial 
Board  so  appointed  has  all  the  powers  which  they 
might  have  had  under  the  preceding  Acts  and  that 
Act,  if  such  parish  had  had  a  separate  burial  ground 
before  the  passing  of  stat.  18  &  19  Vict,  c.  128.;  and 
by  sect.  13  of  this  latter  Act,  when  a  District  not 
separately  maintaining  its  own  poor,  but  forming  part  of 
a  parish  maintaining  its  own  poor,  shall  have  a  Burial 
Board,  it  shall  be  lawful  for  such  Burial  Board  "  to  issue 
their  certificate  to  the  overseers  of  such  parish,^' "  for  pay- 
ment of  the  sums  required  for  the  expenses  of  such  Burial 
Board.''  By  the  proviso  in  sect.  5  of  stat.  20  &  21  Vict. 
c.  81.,  '*  all  the  powers  of  any  other  vestry  or  meeting 
and  Burial  Board,  if  any,  shall  then  cease  and  determine, 
so  fSur  as  relates  to  such  parish '/'  which  shews  that  it  was 
intended  that  an  ecclesiastical  parish  or  district  should 
have  the  power  to  appoint  a  Burial  Board  although  there 
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1862.        should  be  one  for  the  whole  parish*     \^Coeklntm  C.  J. 

The  QvBBN    If  the  construction  contended  for  by  the  prosecatoiB  ii 

Overseers  of    correct,  St.  Saviour  would  be  for  ever  exempt  from  omi- 

Sx^wiMiN    tributing  to  an  expense  which  had  been  incurred  by  its 

own  consent  before  it  had  been  formed  into  a  separate 

ecclesiastical  parish  or  district]     The  proviso  in  sect  5 

is  not  to  be  construed  as  extinguishing  any  powers^  either 

of  the  vestry  or  the  Burial  Boards  with  respect  to  expeniei 

incurred  antecedently  to  St  Saviour  exercising  its  rigkt 

to  separate  itself  from  the  old  parish  with  regard  to 

burials.  In  this  case  the  original  parish  had  not  incorred 

any  expences  in  respect  of  a  burial  ground. 

Secondly.  The  resolution  for  the  adoption  of  the 
report  of  the  committee  of  the  vestry  of  St.  SamaurmB 
in  effect  the  passing  of  a  resolution  that  a  burial  ground 
should  be  provided  for  that  parish ;  divesting  it  of  the 
words  as  to  the  recommendation  of  the  committee,  it  wis 
a  formal  resolution,  and  no  person  present  at  the  meet- 
ing could  have  misunderstood  it.  [He  referred  to  ML 
20&21  rict.  c.  81.  s.  27.] 

Montague  Smith  (with  him  Kingdon). — First.  The  sub- 
parish  of  St  Saviour y  having  constructively  concurred  in 
the  appointment  of  a  Burial  Board  for  the  whole  parish, 
cannot  afterwards  appoint  a  separate  *  Burial  Board. 
All  the  previous  statutes  relating  to  burials  are  to  be  con- 
strued with  Stat.  20  &  21  Vict.  c.  81.  According  to  the 
decision  in  the  preceding  case  (a),  it  was  competent  for  the 
vestry  of  the  original  parish  to  appoint  a  Burial  Boaid 
for  the  whole  parish,  and  upon  such  appointment  the 
sub-parish  became  unable  to  exercise  the  powers  given  to 
them  by  stat.  20  &  21  Vict  c.  81.  s.  5. :  otherwise  there 
woui^  be  two  Burial  Boards  with  the  power  of  taxation 

(n)  See  p.  555. 
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in  the  same  district.  The  proviso  in  sect.  5»  that  upon  is62. 
the  appointment  of  a  Burial  Board  for  an  ecclesiastical  "rhe  Qubek 
parish  or  district  the  powers  not  only  of  the  vestry  but  overseers  of 
of  the  Burial  Board  of  the  original  parish  shall  cease^  St^withim 
is  unintelligible  if  construed  to  operate  prospectively ;  it 
may  perhaps  have  been  intended  to  apply  only  to  the 
Burial  Boards  of  private  burial  grounds.  ICockburn 
C.  J.  This  is  an  instance  of  inartificial  legislation; 
the  proviso  would  more  properly  be  an  independent 
enactment  Blackburn  J.  In  Finer,  SLpfi.,  The  Church- 
wardens of  Tonbridgcy  respts.  (a),  the  Court  held  that 
as,  under  stat.  18  &  19  Vict.  c.  128.  s.  12.,  an  eccle- 
siastical parish  which  has  a  separate  burial  ground 
may  appoint  a  Burial  Board  for  itself,  the  rest  of  the 
parish  might,  by  implication,  appoint  a  separate  Burial 
Board  under  the  same  section.  Meltor  J.  By  sect  12  of 
stat.  18  &  19  Vict  c.  128.,  a  parish  or  district  for  which 
a  burial  ground  has  been  provided  may  appoint  a  Burial 
Boards  and  yet  in  that  case,  construing  the  proviso  to 
stat  20  &  21  Vict  c.  81.  «•  5.  literally,  if  a  smaller  district 
within  it  subsequently  appoints  a  Burial  Board,  the 
powers  of  the  existing  Burial  Board  are  to  cease.] 

Secondly.  It  does  not  appear  that  a  valid  resolution 
that  a  burial  ground  should  be  provided  for  the  parish 
of  St.  Saviour  was  passed  by  the  vestry  of  that  parish. 
[He  referred  to  stat  15  &  16  Vict.  c.  85.  *.  10.]  [Black' 
bum  J.  At  most  that  is  only  a  defect  which  seems  to 
be  cured  by  stat.  20  &  21  Vict.  c.  81. «.  27.;  but  I  have 
some  doubt  whether  it  is  a  defect.  Crompton  J.  The 
return  is  rather  evasive  as  to  this;  the  report  of  the 
committee  recommended  a  separate  burial  ground  and 
the  formation  of  a  Burial  Board ;  after  that  a  resolution 
by  the  vestry,  that  the  report  be  adopted  and  that  a 

(a)  2  E.  i  E.  9. 
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18C2.        Burial  Board  for  the  parish  should  be  formed,  is  quite 
The  QuEKN    sufficient.] 


V. 

Overseers  of 


Walcot  Petersdorff  Serjt.  was  not  called  upon  to  reply. 

CocKBUEN  C.  J.  This  is  a  case  of  great  doubt,  and  I 
do  not  without  great  hesitation  form  an  opinion  upon  it. 

The  question  is  whether  a  parish  for  ecclesiastical  pm^ 
poses,  carved  out  of  a  common-law  parish,  is  entided, 
under  stat.  20  &  21  Vict  c.  81.  s.  5.,  to  appoint  a  Burial 
Board  for  itself,  in  order  to  the  obtaining  of  a  separate 
burial  ground,  there  being  already  a  Burial  Board  esta- 
blished for  the  entire  parish,  of  which  it  is  a  component 
part.  Section  5,  in  terms,  gives  power  to  such  a  part  of 
a  parish  to  appoint  its  own  Burial  Board  and  establish 
its  own  burial  ground ;  and  provides  that,  on  its  taking 
the  necessary  steps  for  that  purpose,  all  the  powers  of 
the  general  vestry  of  the  entire  parish,  and  of  the  Burial 
Board  already  constituted,  shall  at  once  cease  and  deter- 
mine so  far  as  relates  to  it. 

If  that  section  stood  alone,  nothing  could  be  clearer. 
But  a  diflSculty  arises  in  giving  a  construction  to  that 
section  according  to  its  plain  meaning,  consistently 
with  the  enactments  in  other  statutes  which  are  to 
be  read  with  it.  The  great  difficulty  is  that,  under 
powers  given  by  the  previous  Acts,  the  vestry  of  the 
entire  parish  are  entitled  to  appoint  a  Burial  Board 
and  establish  a  burial  ground  for  the  entire  parish, 
and  such  Burial  Board  is  empowered  to  borrow  money 
for  the  purposes  of  the  burial  ground,  and  to  charge  the 
rates  of  the  entire  parish  with  the  payment  of  principJ 
and  interest.  They  are  to  apportion  the  charge  oTff 
the  compone:?t  parts,  if  each  part  maintains  its  own 
poor  and  has  its  o^'vn  poor  rate ;  but,  if  not,  as  in  the 
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present  case,  they  are  to  issue  their  certificates  to  the       1862. 
overseers  to  levy  out  of  the  general  poor  rates  the  whole    The  Queen 
amount  required.     But  if,  after  a  general  Burial  Board    overseers  of 
has  been  appointed,  and  a  common  burial  ground  has   st.  Swithim. 
been  obtained  for  a  whole  parish,  and  a  charge  has 
been  imposed  on  the  rates  of  the  whole  parish,  a  District 
parish  may  proceed,  under  the  5th  section,  to  appoint  a 
Burial  Board  and  establish  a  separate  burial  ground  of 
its  own,  there  is  great  difficulty,  though  the  solution 
of  it  is  not  necessary  to  the  decision  of  this  case,  in 
saying  how  the  powers  of  the  vestry  of  the  whole 
parish  are  to  be  kept  alive,  so  as  to  enable  that  body  to 
compel  the  District  parish  to  contribute  its  share  towards 
the  common  liability  which  has  been  already  incurred 
and  charged  upon  the  rates  of  the  whole  parish.    The 
enactment  is  express  that,  on  the  exercise  by  the  District 
parish  of  the  powers  given  to  it  by  that  section,  the 
powers  of  the  general  Burial  Board  are  at  once  to  cease 
as  to  the  District  parish,  and  therefore  the  power  of 
granting  certificates   to   the  overseers  is  at  an  end ; 
and  there  is  no  other  mode  of  making  the  District 
parish  contribute.     On  the  other  hand,  when  we  look  to 
that  part  of  the  proviso  in  the  same  section,  which,  until 
^  burial  ground  shall  be  provided  for  the  new  parish  or 
District,  with  respect  to  the  burial  of  parishioners  of 
Buch  new  parish  or  District  in  the  burial  ground  pro- 
vided under  previous  Acts  for  the  whole  parish  out  of 
xates  to  which  the  new  parish  or  District  shall  contribute 
or  be  liable,  confers  upon  the  incumbent  of  the  new 
parish  or  District  the  same  rights,  duties  and  fees  as  if 
that  burial  ground  were  exclusively  the  burial  ground  of 
such  new  parish  or  District,  it  seems  plain  that  the 
LK^islature  did  contemplate  that  a  District  burial  ground 
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18G2.        might  be  snperadded  to  that  ahready  provided  finr  Ae 

TbeQrro"  whole  parish.   When  it  becomes  necessary  to  decide  that 

^y^*      .    question,  it  may  probably  be  held  that  the  powen  of 

Walcot       the  general  Board,  though  superseded  with  respect  to 
St.  SwiTHijr.  .  i  -r-v-      •       ^ 

the  new  parish  or  District  for  the  future,  are  yet  kqpt 

alive  with  reference  to  expenses  and  liabilities  already 

incurred.     It  is  sufficient  to  have  su^ested  this  as  i 

difficulty  in  considering  what  is  the  proper  constmctkm 

to  be  put  on  the  5th  section. 

With  reference  to  the  &cto  of  the  present  casCi  and  in 

the  midst  of  this  complicated,  confused  and  embrangled 

legislation  the  only  safe  course  being  to  adhere  and 

give  effect  to  the  plain  meaning  of  the  terms  uaed, 

I  come  to  the  conclusion  that,  although  a  Burial  Board 

may  have  been  appointed  and  a  burial  ground  eata- 

bUshed  for  the  whole  parish,  that  does  not  supersede 

the  power  of  the  District  parish,  under  stat.  20  &  81 

JlcL  c.  81.  s.  5.,  to  appoint  a  Burial  Board  and  provide 

a  separate  burial  ground  for  itsel£     Upon  this  view  ou 

judgment  on  this  mandamus  and  return  must  be  fiv  the 

Crown. 

Crompton  J.  We  have  to  consider  the  effect  of  stai 
20  &  21  JlcL  c.  81.  s.  5.,  where  a  Burial  Board  hai 
been  appointed  by  a  smaller  ecclesiastical  parish  or  dis- 
trict, after  the  appointment  of  a  Burial  Board  for  the 
whole  parish.  In  the  preceding  case  (a)  I  expressed 
myself  as  feeling  difficulties  as  to  the  construction  of 
that  section ;  and  I  am  not  able  now  to  solve  the 
difficulty  as  to  the  right  of  creditors. 

We  have  to  see  whether  the  prosecutors  of  this  mm- 
damns  have  brought  themselves  within  that  sectioDj  or 

(a)  See  p.  556. 
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whether  there  is  anything  in  the  return  to  take  them        1862. 

out  of  it     Upon   the  whole  I   think   that,   on  this    The  Qubbk 

record,  the  prosecutors  are  within  sect  5.    We  ought    q^^^^^  ^f 

to  keep  as  near  to  the  words  of  the  statute  as  we  can.    „  Waloot 

St.  SwiTHiH. 
It  appears  from  the  writ  that  St  Saviour  is  a  new 

parish  for  ecclesiastical  purposes,  not  separately  main- 
taining its  own  poor,  and  that  it  had  no  separate  burial 
ground ;  and  therefore  it  is  not  within  stat  18  &  19  Vict 
c.  128.  ss.  12  &  13.     But  is  it  not  within  stat.  20  &  21  • 
Vict.  c.  81.  s.  5.  ?    By  that  section  the  vestry  of  a  new 
parish,  not  separately  maintaining  its  own  poor,  and 
which  has  no  separate  burial  ground,  may  appoint  a 
Burial  Board  with  aU  the  powers  of  a  Burial  Board 
for  the  whole  parish  under  prerious  Acts,  and  among 
others  the  power  of  issuing  certificates  to  the  over- 
seers of  the  parish  for  taxing  that  part  of  the  parish 
which  has  come  to  the  resolution  of  proriding  a  separate 
burial  ground  j  and  there  is  a  proriso  that  then  all  the 
powers  of  the  vestry  and  of  the  Burial  Board  for  the 
whole  parish  shaU  cease  as  to  the  new  ecclesiastical  parish. 
But  for  that  proviso,  there  would  be  much  in  Mr,  Smith's 
argument  that  when  a  Burial  Board  has  been  appointed 
for  the  whole  parish,  including  one  or  more  parishes  for 
ecclesiastical  purposes,  those  parishes  would  not  have  the 
power  to  appoint  a  separate  Burial  Board ;  just  as  when 
one  of  two  sets  of  magistrates,  having  concurrent  jiuis- 
diction,  gets  seisin  of  a  matter  the  other  is  functus 
officio, — though  that  is  not  exactly  a  parallel  case,  because 
the  two  bodies  in  the  present  case  are  not  to  do  precisely 
the  same  thing.     I  should  have  doubted  whether,  in 
order  to  get  rid  of  the  diflSculty,  we  might  not  have 
strained  the  language  of  the  proviso  in  sect  6,  as  intro- 
duced per  incuriam,  or,  for  greater  caution,  to  guard 
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1%/?;         agsinst  anr  tidn^  vbedier  possible  or  impossible ;  but, 

TWvrx0~  ^  ^^  subsequent  put  of  the  profiso^  the  firamen  of  the 

Ci^'w't^  If    '^^  dssdzKtlr  oantempSate  the  cmse  of  m  smalla  eoden- 

c.^t!f!!![r       s^stkal  puish  appointiiig  m  separmte  Burial  Boards  nhett 

a  borial  giomid  has  been  alieadr  provided  for  the 

vhole  parish,  becaose  it  sars^ ''  If  any  bnrial  ground  has 

been  or  shaD  be  pnmded  imder  the  recited  Acts  finr  the 

borial  of  the  dead,  or  any  or  either  of  them,  for  any 

'  parish  or  parishes  oat  of  rates  to  which  such  new  parish 

or  district,  or  any  part  thereof,  shaU  have  contributed  or 

contribute  or  be  liaUe."     If  the  smaller  eodesiasticd 

paiuh  is  in  a  large  parish,  it  may  be  conTenient  for  its 

inhabitants  to  have  their  own  bnrial  ground. 

The  possible  solution  of  the  difSculty,  where  a  liabilitj 
has  been  preriously  thrown  on  the  whole  parish,  may  be 
that  the  proviso  restrains  the  Burial  Board  of  the  whole 
parish  firom  doing  any  act  to  lay  any  fresh  burden  upon 
the  new  ecclesiastical  parish,  but  that  their  powers  tocarry 
out  what  has  been  already  begun,  and  as  to  liabilitiei 
already  incurred,  continue  in  force.  Unless  the  Courts 
hold  that  existing  liabilities  remain  and  cannot  be  got 
rid  of,  and  that  the  powers  of  the  Burial  Board  of 
the  whole  parish  quoad  those  liabilities  remain  also,  the 
Legislature  must  interfere.  However  that  may  be,  the 
Legislature  appear  to  have  given  the  smaller  part  of 
the  parish,  which  has  been  constituted  an  ecdesiasticil 
parish,  power  to  provide  a  separate  burial  ground,  and 
to  tax  themselves  for  that  purpose. 

Blackburn  J.  The  difficulty  in  the  present  case 
arises  from  the  necessity  of  construing  these  atstates 
together.  The  proviso  in  sect.  5  of  stat.  20  &  21  Wrf- 
c.  8L  appears  to  have  been  framed  without  refloctiog 


XXV.   VICTORIA.  583 

on  all  the  matters  to  which  it  would  apply ;  but  we  must  1862. 
construe  it  as  if  the  Legislature  had  in  its  mind  all  the  The  Queen 
previous  enactments.  By  the  earlier  statutes  the  whole  Oyereeers  of 
parish  was  empowered  to  appoint  a  Burial  Board  without  Walcot 
any  limitation;  subsequently^  smaller  parishes  or  districts 
within  the  whole  parish  were  enabled  to  do  the  same. 
And,  by  stat  20  &21  Fict  c.  85.  s.  5.,  when  the  smaller 
parish  has  appointed  a  Burial  Board,  it  "  shall  exercise 
and  have  all  the  powers  which  they  might  have  exercised 
and  had'*  under  the  former  Acts.  If  both  the  original  and 
the  district  parish  choose  to  appoint  a  Burial  Board,  it  is 
not  said  in  terms  that  the  exercise  of  its  powers  by  the 
one  shall  take  away  the  powers  of  the  other,  I  agree 
with  Mr.  Smith  that  we  cannot  suppose  that  the  Legis- 
lature meant  that  there  should  be  two  concurrent  Burial 
Boards  exercising  the  same  powers  at  the  same  time  in 
the  same  district;  nor  that  there  should  be  a  race 
between  them,  and  that  the  parish  which  first  appointed 
a  Burial  Board  should  preclude  the  other  from  appoint- 
ing one.  I  think  the  proviso  was  introduced  to  prevent 
that  absurdity;  because  it  provides  that,  upon  the 
appointment  of  a  Burial  Board  for  the  new  parish,  "  all 
the  powers  of  any  other  vestry  or  meeting  or  Burial 
Board,  if  any,  shall  then  cease  and  determine,"  so  far 
as  relates  to  such  new  parish.  And  what  follows  in 
the  same  proviso  shews  that  the  Legislature  contem- 
plated the  case  might  arise  in  which  the  whole  parish 
had  previously  appointed  a  Burial  Board,  and  that 
Board  had  proceeded  to  provide  a  burial  ground. 
Therefore  the  Court  is  bound  to  come  to  the  conclusion 
that  the  smaller  ecclesiastical  parish  may  appoint  a 
IBurial  Board  and  provide  a  separate  burial  ground; 
and,  when  they  do  so,  the  powers  of  the  Burial  Board 
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1962.        ^  ^^  whole  puidi  shall  cease  as  to  the  smaller  eode- 

qtkks"  wMtieal  parish.    And  this  would  be  just  and  proper,  if 

^*       .a  daoae  had  been  inserted  that  the  rights  of  crediton 
C>T<T5*er5  of  ^* 

Walcot      should  be  preserved.     I  think  it  is  probable  that  the 
St.  Swithix.  '^  *^ 

proviso  will  be  construed  as  if  the  words  '^  except  so 

far  as  is  necessary  to  discharge  existing  liabilities"  were 

in  it,  though  that  would  be  a  considerable  strain  upon 

the  words. 


Mellor  J.  I  share  in  the  doubts  and  heatation 
expressed  by  the  Lord  Chief  Justice  and  the  otber 
members  of  the  Court :  and  I  should  have  wished  for 
further  time  to  consider  the  matter  if  I  did  not  betiere 
that  we  have  obtained  aU  the  aid  which  we  can  expect. 
I  was  at  first  struck  with  Mr.  Smithes  view  that  the 
smaller  parish  cannot  appoint  a  separate  Burial  Board 
when  the  whole  parish  has  appointed  a  Burial  Board 
and  obtained  a  burial  ground ;  but  upon  consideration 
I  am  not  able  to  adopt  it^  and  therefore  I  agree  with 
the  rest  of  the  Court. 

I  also  agree,  as  to  the  construction  of  stat.  20  &  21 
Fict  c.  81.  s.  5.,  that  it  will  probably  be  held  that  tlie 
new  ecclesiastical  parish  shall  remain  liable  to  rates  for 
the  charges  which  have  been  already  incurred,  and  that 
the  effect  of  the  proviso  for  the  cesser  of  the  powers  of 
the  Burial  Board  of  the  whole  parish  will  be  to  restrain 
the  further  exercise  of  their  powers  to  lay  any  fresh 
burden  upon  the  new  ecclesiastical  parish.  I  hope  that 
a  subordinate  sense  will  satisfy  the  words  of  the  proviso; 
and,  at  all  events,  that  the  result  will  be  not  to  dami^ 
the  security  of  the  rates  in  respect  of  liabUitiea  ahead/ 
incurred. 

Judgment  for  the  Crown. 
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1862. 


The  Queen  against  Hayward. 

By  The  Municipal  Corporation  Act,  5  &  6  W^.  4.  (?.  76.  s,  103.,  where  a  r  a  a  nr  ^ 
borough  has  a  separate  Court  of  Quarter  Sessions,  the  power  of  appoint-       7L"     i  n^ 

ing  the  clerk  of  the  peace  is  in  the  Council  of  the  horough;  and,  hy  ^    ***.    > 

sect.  105,  the  Court  of  Quarter  Sessions,  of  which  the  Recorder  is  sole  ^^^^^^^ 

Judge,  "  shall  have  cognizance  of  all  crimes,  offences,  and  matters  what-  ^7!^^  IV^ 

aoerer  cognizable  by  any  Court  of  Quarter  Sessions  of  the  peace  for  ^        ^•^  ^^ 

counties  ;*    provided,  among  other  things,  that  no  Recorder,  by  virtue  P^^^' 

of  his  office,  shall  have  power  "  to  exercise  any  of  the  powers  herein  •"^''*^^^* 
spedalhr  vested  in  the  Council."    Held,  Uiat  the  power  of  removing  the 
tuA  of  the  peace  was  in  the  Recorder. 

TNPORMATION  in  the  nature  of  a  quo  warranto  for 
usurping  the  office  of  derk  of  the  peace  of  the  city 
of  Rochester. 

Plea.    That  the  city  of  Rochester  is  an  ancient  city, 
and  is  one  of  the  boroughs  mentioned  and  referred  to  in 
Schedule  A.  in  stat.  5  &  6  ^.  4.  c.  76.  as  the  borough  of 
Rochester  ;  and  that  the  mayor  and  citizens  of  the  said 
diy  and  the  said  corporation  are  one  body  corporate  and 
politic^  by  the  name  of  Mayor^  Aldermen  and  Citizens  of 
the  city  of  Rochester,  and  that  in  the  said  city^  pursuant 
to  the  provisions  of  the  said  Act^  there  of  right  ought  to 
We  been  one  mayor  and  divers  aldermen  and  council- 
lors of  the  said  city :  and  that,  imder  and  by  virtue  of 
the  said  Act  of  Parliament,  a  separate  Court  of  Quarter 
Sessions  of  the  Peace  had  been  holden  in  and  for  the 
Said  city,  and  there  of  right  ought  to  be  a  Recorder 
of  and  for  the  said  city  :  and  that  there  of  right  ought  ^ 

to  have  been,  imder  the  said  Act  of  Parliament,  a  fit 
]>er8on  to  be  derk  of  the  peace  of  the  said  city  during 
liis  good  behaviour;  and  that  the  place  and  office  of 


Hayward. 
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1862.  clerk  of  the  peace  of  the  said  city  was  a  public  office 
The  QuEKN  ^^^  ^  place  and  ofl&ce  of  great  trust  within  the  said  city 
touching  the  administration  of  public  justice  within  the 
same  :  that  after  the  passing  of  the  said  Act  of  Parlia- 
ment^ and  after  the  mayor^  aldermen  and  coundllon 
of  the  said  city  had  been  duly  ^ected  pursuant  to  the 
provisions  of  the  said  Act  of  Parliament,  and  after  the 
said  separate  Comrt  of  Quarter  Sessions  of  the  Peace 
had  been  granted  pursuant  to  the  provisions  of  the  said 
Act  of  Parliament,  to  be  holden  in  and  for  the  said  city, 
and  after  the  Recorder  of  and  for  the  said  city  had  been 
appointed  pursuant  to  the  provisions  of  the  said  Act,  to 
wit,  on  &C.,  the  mayor,  aldermen  and  councillors  of  the 
said  city  for  the  time  being,  then  being  the  Council  of 
the  said  city,  duly,  and  according  to  the  provisions  of 
the  said  Act  of  Parliament,  appointed  the  defendant, 
then  being  a  fit  persoi^in  that  behalf,  to  be  clerk  of  the 
peace  of  the  said  city  during  his  good  behaviour,  and 
the  defendant  then  and  there  accepted  the  o£Sce  of  the 
clerk  of  the  peace  of  the  said  city,  and  then  and  there 
became  and  was  the  clerk  of  the  peace  for  the  said  city. 
Averment,  that  by  virtue  thereof  he  claimed  the  offiofr 
Verification. 

Replication.  That,  after  the  defendant  was  appointed 
clerk  of  the  peace  of  the  said  city,  he  grossly  misbehawd 
himself,  in  that  he,  being  a  trustee  of  certain  moneys  for 
certain  persons,  did,  with  intent  to  defraud  them,  con- 
vert  and  appropriate  certain  part  of  the  said  moneys  to 
and  for  his  own  use,  without  their  consent  or  knowledge: 
and  thereupon  afterwards,  and  before  his  removal  fif<H» 
his  oflSce  as  thereafter  mentioned,  a  bill  in  Chancery  wtf 
preferred  by  one  G.  J?.,  alleging  that  the  defendant  had 
embezzled  part  of  the  said  trust  moneys  by  sales  of 
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itock  which  came  into  his  hands  as  surviving  trustee  1862. 
thereof^  and  praying  that  a  certain  partnership  between  The  Queen 
bim  and  the  defendant  might  be  declared  to  be  dissolved ;  hatward. 
uid  thereupon  the  defendant  put  in  his  answer^  and  stated 
bhat  he  had  sold  part  of  the  said  stocky  and  received  the 
proceeds  thereof^  and  applied  the  same  to  his  own  use ; 
and  the  Court  decreed  that  the  said  partnership  was  dis« 
solved :  and  afterwards^  and  before  the  removal  of  the 
defendant  from  his  office^  it  became  and  was  publicly 
known  and  notoriouff  in  the  said  city  that  the  defendant 
had  so  misbehaved  himself:  and  thereupon  the  Council 
of  the  said  city  summoned  the  defendant  to  appear  be- 
fore them  to  shew  cause  why  he  should  not,  on  account 
of  such  misbehaviour,  be  removed  from  his  office ;  but 
the  defendant  did  not  appear  or  answer  the  charge :  and 
the  Council  resolved  that,  on  account  of  such  misbeha- 
viour, the  defendant  be  removed  firom  the  said  office,  and 
the  Council  did  accordingly  remove  him ;  and  afterwards, 
duly  and  according  to  the  provisions  of  the  said  Act  of 
Parliament,  appointed  H.  Wtckham,  then  being  a  fit  per- 
son, to  be  derk  of  the  peace  of  the  said  city  during  his 
good  behaviour,  who  accepted  the  said  office. 
Demurrer,  and  joinder  therein. 

MellUh  (with  him  Macnamara),  for  the  defendant.-^ 
Pirst.  The  power  to  remove  the  clerk  of  the  peace  of 
%  borough  having  a  Court  of  Quarter  Sessions  is  in  the 
ELecorder ;  and  the  Town  Council  have  no  jurisdiction 
to  remove  him. 

Although  undei^  The  Municipal  Corporation  Act, 
5  &  6  fF.  4.  c.  76.  s.  103.,  the  clerk  of  the  peace  for 
Buch  a  borough  is  appointed  by  the  Town  Council, 
he  is  not  a  corporate  officer.     Before  that  statute  the 

VOL.   II.  2  Q  •  B.  &  s. 
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1862.        offices  of  town  clerk  and  clerk  of  the  peace  in  boitraght 


The  Queen  were,  in  most  cases^  by  the  terms  of  the  charters^  raited 
Uatward.  ^^  tbe  same  person.  But  Regina  v.  The  Recorder  0/ 
Carmarthen  (a),  where  it  was  held  that  notice  of  appod 
against  a  borough  rate^  under  stat.  5  &  6  fF.  4.  e.  76. 
*.  92.,  must  be  given  to  the  town  derk,  and  need  not 
be  given  to  the  clerk  of  the  peace,  shews  that,  since 
that  statute,  the  clerk  of  the  peace  is  an  officer  of  the 
Court  of  Quarter  Sessions.  Lord  Denman  said,  pi  759: 
"  The  Act  which  creates  the  clerk  of  the  peace  imposei 
upon  him  no  duties  to  the  Town  Council."  And  IMe» 
dak  J.  said,  p.  760 :  ''  Stat  5  &  6  Wf.  4.  c.  76.  j.  92.  puts 
the  borough  rate  on  the  footing  of  a  county  rate ;  we  are, 
therefore,  to  see  what  is  adapted  to  the  drcumstanca 
of  each  case.  In  that  of  a  county  rate,  the  officer  of 
the  party  making  the  rate  is  the  clerk  of  the  peace;  in 
that  of  a  borough  rate,  it  is  the  town  clerk.  It  is  true 
that  stat.  57  6r.  3.  c.  94.  s.  2.  names  the  clerk  of  the 
peace ;  but,  under  The  Municipal  Corporation  Act,  the 
clerk  of  the  peace  of  a  borough  does  not  act  as  the 
clerk  of  the  peace  of  a  county  does."  [Blacklmrn  J. 
Does  it  follow  that  he  is  not  a  corporate  officer,  10 
as  to  bring  him  under  the  power  of  the  Town  Coon- 
cil  ?]  In  Regina  v.  Grimshaw  (b),  where  the  question 
was,  whether  the  relator  in  a  quo  warranto  for  executing 
the  office  of  coroner  of  the  borough  of  Wigan,  in  wbid 
judgment  had  been  given  for  the  Crown  (c),  was  entitled 
to  costs,  Patiesan  J.  held  that,  since  The  Municipal  Co^ 
poration  Act,  the  coroner  was  not  a  corporate  officer 
within  the  meaning  of  stat.  9  Ann.  c.  20.,  and  said, 
pp.  261—262 :  ''He  is  the  Queen's  officer,  his  duties  are 
entirely  independent  of  the  corporation,  and  allhooi^ 

(a)  7  A.^E.  766.  (b)  5  i>.  #  A  349. 

(c)  See  10  Q.  B.  747. 
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he  is  appointed  by  the  corporation,  it  does  not  make  him        1862. 
their  officer/'     Those  observations  apply  to  the  clerk  of    The  Queen. 
the  peace,  who  also  is  a  new  officer  in  boroughs.     The     hayward. 
rule  of  law  is  that  officers  of  a  Court  are  responsible  to 
the  Court  of  which  they  are  officers,  not  to  the  persons 
who  appointed  them.     The  officer  of  a  Court  of  record 
is  removable  by  the  Court  whether  he  was  appointed  by 
the  Court  or  not :  thus  the  clerk  of  assize  is  appointed  by 
the  senior  Judge  for  that  circuit  at  the  time  of  the  vacancy, 
but  he  is  removable  by  any  Judge  of  assize.     [Cromp- 
tan  J.     That  is,  by  the  Judge  who  is  in  the  same  position 
as  the  person  who  appointed  him.]     In  6  Bac,  Abr.  43, 
7th  ed.,  ''  Offices  and  Officei-s"  (M.),  it  is  said  :  "  If  the 
Eling  grants  an  office  in  any  of  the  Courts  at  Westmin^ 
ster  the  Judges  may  remove  such  an  officer  for  insuffi- 
ciency, and  are  the  proper  persons  to  judge  of  his  abilities ; 
4  Mod.  30,  arguendo ;''  which  was  the  case  of  Jones  v. 
The  Bishop  of  Llandaff.     And  then  the  case  of  Vaux 
V.  Jefferen  (a)  is  cited,  in  which  a  filazer  of  the  Common 
Pleas  was  discharged  from  his-  office  for  being  absent 
during  two  years,  and  for  farming  his  office  from  year 
to  year  without  leave  of  the  Court.     [^Crompton  J.     In 
Rex  V.  The  Corporation  of  Wells  (6),  which  was  a  man- 
damus to  restore  Se];jeant  Burland  to  the  recordership 
from  which  the  corporation  had  removed  him,  the  Court 
thought  that  the  corporation  had  power  to  remove  him 
if  there  had  been  misconduct  justifying  his  removal. 
Blackburn  J.  referred  to  Regina  v.  The  Corporation  of 
Ipswich  (c)  :    and   Mellor  J.   referred  to    Rex  v.   The 
Mayor  of  Bridgewater  (rf).]     The  clerk  of  the  peace  of 

(fl)  2  Dy.  114  *. ;  2  RoU.  Abr.  155  (0).  pi.  4. 

(b)  4  Burr.  1999. 

(c)  2  Ld.  Raym.  1233.  (^  6  ^.  #  E.  339. 
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1862.        a  county  is  removable  by  the  Quarter  Sessions  of  the 
The  QuBEH     county ;    Harcourt  v.    Fox  (a).  Rex  v.   Lloyd  [h),   A 
Hatward.     coroner,  indeed,  is  removable  by  the  Lord  Chancellor; 
but  there  is  a  special  reason  for  that. 

The  oflBce  of  clerk  of  the  peace  in  a  borough  is  a  new 
oflSce  created  by  statute,  and  the  question  is,  on  a  proper 
construction  of  the  statute  creating  the  office,  in  whom 
is  the  power  of  removal  vested,  no  express  power  to 
remove  being  given.  By  sect.  103  of  stat.  5  &  6  W,^ 
e.  76.,  after  the  grant  of  a  separate  Court  of  Quarter 
Sessions,  the  Town  Council  is  to  appoint  *'  a  fit  person 
to  be  clerk  of  the  peace  during  his  good  behaviour:" 
and,  in  the  event  of  his  being  accused  of  misconduct, 
it  is  important  that  he  should  be  tried  by  a  tribunal 
which  has  power  to  call  witnesses  and  examine  them 
on  oath  and  send  for  papers,  and  whose  determination 
may  be  removed  into  this  Court  by  certiorari.  By 
sect.  105  all  the  judicial  powers  incident  to  the  county 
Quarter  Sessions  are  given  to  the  Recorders  of  bo- 
roughs, and  therefore  the  power  of  removing  the  dcrk 
of  the  peace :  and  the  proviso,  which  excepts  the  power 
of  making  a  county  rate,  and  to  grant  licences,  "or  to 
exercise  any  of  the  powers  herein  specially  vested  in  the 
Council  of  such  borough,''  shews  how  general  the  power 
of  the  Recorder  is.  Clerks  of  the  peace  of  boroughs 
are  put  in  the  same  position,  in  all  respects,  as  clerks  of 
the  peace  for  counties.  Then  stat.  1  W.  S^  M.  tea,  !• 
c.  21.  s.  6.,  which  provides  for  the  suspension  or  dischai^ 
of  the  latter,  having  given  to  the  Quarter  SessioDS  of 
the  county  jurisdiction  to  determine  the  matter  judi- 
cially, it  follows  that  the  power  of  removing  the  derk 

(a)  4  Mod.  167;  1  Show.  426.  556;  12  Mod.  42 ;  aiBrmod  ioFv- 
liamcnt,  1  Shotr.  Pari  Ca.  158. 

(b)  2  atr,  996. 
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of  the  peace  in  boroughs  cannot  be  a  power  specially        1862. 
vested  in  the  Town  Council  within  the  exception  in  the    The  Quken 
proviso  to  sect  105.     The  cases  decided  on  sect.  105     hatwabd. 
of  Stat.  5  &  6  fF.  4  c.  76.  as  to  the  power  of  the  Re- 
corder to  try  appeals  against  orders  of  removal  shew 
that  he  has  every  jurisdiction  which  the  Quarter  Ses- 
sions in  counties  have,  unless  it  is  expressly  taken 
from  him  by  the  proviso;    Regina  v.  The  Inhabitants 
of  St.  Edmunds,  Salisbury  (a),  Regina  v.   The  Justices 
of  Suffolk  (h),  Regina  v.  The  Justices  of  Shropshire  {e). 
[He  also  cited  Regina  v.  The  Recorder  of  Hull  (d),] 

Secondly.  The  defendant  had  not  committed  an  offence 
of  such  a  nature  that  he  could  be  lawfully  removed. 
[The  Court  intimated  that  they  would  decide  the  first 
point  before  hearing  the  argument  on  the  second.] 

Lush  (with  him  Prentice),  for  the  prosecutors. — 
First.  The  clerk  of  the  peace  in  boroughs  is  not  an 
officer  of  the  Court  of  Quarter  Sessions ;  his  position 
differs  from  that  of  a  clerk  of  the  peace  in  counties, 
though  the  duties  are  similar ;  Harding  v.  Pollock  {e). 
In  the  county  the  clerk  of  the  peace  is  deputy  of  the 
custos  rotulorum  who  was  appointed  by  the  Crown,  and 
therefore  he  was  removable  by  the  custos  rotulorum ; 
Dickenson's  Quarter  Sessions,  by  Talfourd,  p.  64, 5th  ed. 
[Blackburn  J.  Stat.  37  H.  8.  c.  1.  treats  the  clerk  of 
the  peace  as  a  distinct  officer,  and  not  as  the  deputy  of 
the  custos  rotulorum.  Sect.  3  enacts  that  every  custos 
rotulorum  shall  ^^  nominate,  elect,  appoint  and  assign 
all  and  every  person  and  persons  which  hereafter  shall 
be  clerks  of  the  peace  ....  and  to  give  and  grant 

{a)  2  Q.  B.  72.  (*)  2  Q.  R85. 

(c)  Id.  87.  (d)  8  A.  #  E.  638. 

(e)  6  Binff.  25. 
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1S62.  the  said  o£Soe  and  oflSces  of  the  clerkship  of  the  peace  to 
TheQrua'  "^^^  ^^^^  pcTson  instructed  in  the  laws  of  this  realm, 
HjLTirAftD.  **  ^'"^  ^  *^^®  ^  exercise  and  occupy  the  same,  to 
hold  and  enjoy  ike  same  during  the  time  that  the  said 
cnstos  rotulorum  shall  occupy  and  exercise  the  aforesaid 
o£Sce  of  custos  rotulorum^  so  that  the  said  clerk  demean 
him  in  the  said  office  justly  and  honestly  :  And  that  it 
shall  be  lawful  to  every  such  grantees  of  the  said 
clerkship,  to  occupy  and  enjoy  the  same  office  of  the 
clerkship  of  the  peace,  by  himself,  or  by  his  sufficient 
deputy  instructed  in  the  laws  of  this  realm,  so  that 
the  same  deputy  be  admitted,  taken  and  reputed  by 
the  said  custos  rotulorum,  to  be  sufficient  and  able  to 
exercise,  occupy,  keep  and  enjoy  the  same  office." 
Afellish  referred  to  the  judgment  of  Holt  C.  J.  in  Bar- 
court  V.  Fox  (a).]  Stat  37  H.  S.  c.  I.  only  alters  the 
tenure  of  the  office.  [He  referred  to  Dickenson's  QtuiT' 
ter  Sessionsy  by  Talfourd,  p.  96,  5th  ed.]  By  stat.  1  V. 
§•  M.  sess.  1.  c.  21.  «.  5.  "  the  custos  rotulorum,  or  other 
person,  to  whom  of  right  it  doth  or  shall  belong  to  nomi- 
nate or  appoint  the  derk  of  the  peace  for  any  county, 
riding,  division,  or  other  place,  shall,  from  time  to  time, 
where  the  office  of  the  clerk  of  the  peace  now  is,  or  here- 
after shall  be  void,  nominate  and  appoint  one  able  and 
sufficient  person  residing  in  the  said  county,  riding, 
division,  or  other  place,  for  which  he  is  so  appointed  or 
to  be  appointed  clerk  of  the  peace,  to  execute  the  same  bf 
himself  or  his  sufficient  deputy,  and  to  take  and  reccire 
the  fees,  profits,  and  perquisites  thereof,  for  so  long  time 
only  as  such  clerk  of  the  peace  shall  well  demean  him- 
self in  his  said  office.*'  Sect  6,  which  gives  the  power 
of  removing  the  clerk  of  the  peace  to  the  justices  in 

(a)  1  8hmf,  529,  530. 
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Quarter  Sessions,  does  not  take  it  away  from  the  custos        1862. 
rotulorum  :  the  Quarter  Ses^ons  have  that  power  con-    The  Quekn 
currently  with  him.     At  any  rate  that  statute  does  not     hatwabd. 
apply  to  boroughs :  the  words  "  other  person/'  in  sect.  5, 
had  reference  to  the  counties  palatine  of  Durham  and 
Xiancaster.     [^Cochbum  C.  J.     It  is  admitted  that  stat. 
1  FT.  ff  M.  sess.  1.  c.  21.  does  not  embrace  this  case.] 

It  is  a  general  principle  that  officers  holding  office 
doling  good  behaviour  are,  in  the  absence  of  any  pre- 
scription, custom  or  enactment  to  the  contrary,  removable 
by  the  person  in  whom  the  appointment  is  vested :  e.  g. 
*'The  parish  clerk  ought  to  be  deprived  by  him  that 
placed  him  in  his  office ;"  subject  to  his  decision  being 
Irought  before  a  superior  Court  for  revision;  3  Burn. 
JEccL  Law,  by  PhilUmore,  p.  86,  9th  ed.  Therefore  the 
proviso  at  the  end  of  sect.  105  of  stat.  5  &  6  fFI  4.  c.  76. 
excludes  from  the  jurisdiction  of  the  Recorder  the 
power  of  removing  the  clerk  of  the  peace. 

Neither  is  the  power  of  removing  its  officers  incident 
to  the  Court  of  Quarter  Sessions  as  a  Court  of  record  : 
if  it  were  so,  stat.  1  fF.  Sf  M.  sess:  1.  c.  21.  «.  6.  would 
have  been  unnecessary.  The  Legislature,  by  giving  the 
power  of  appointing  the  clerk  of  the  peace  to  the  Town 
Council,  give  them  also  the  power  of  removing  him.  They 
have  an  interest  in  the  good  conduct  of  their  officer, 
and  they  pay  his  salary.  [Cockbum  C.  J.  The  question 
is  whether  sect.  105  of  The  Municipal  Corporation  Act 
has  not  conferred  this  power  on  the  Recorder  as  one  of 
the  matters  over  which  the  Court  of  Quarter  Sessions 
in  counties  has  jurisdiction.]  It  appears  from  the  pro- 
visions of  that  Act  relating  to  the  clerk  of  the  peace, 
that  a  clerk  of  the  peace  in  boroughs  is  in  a  different 
position  from  the  clerk  of  the  peace  in  counties.  [Cock- 
bum  C.  J.     The  clerk  of  the  peace  in  boroughs  is  not  an 
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20^.  officer  of  die  Town  Council :  lie  has  no  corporate  ftuw- 
TaeQcD*"  tkms  to  perform.]  The  corporation  most  keep  the  leooidi 
^,  ^"^  by  deputr,  as  the  costoa  rotolonim  is  required  to  do, 
and  therefore  the  cl»k  (^  the  peace  is  their  officer.  Bj 
Stat.  5  &  6  ^.  4.  e.  76.  aU  patronage,  except  the  appoint- 
ment of  the  Recorder,  is  studiously  left  in  the  Town 
CoundL  In  Didtemum^s  Quarter  Sessions,  by  Talfaurd, 
p.  90, 5th  ed., ''  Of  the  Ckrk  of  the  Peace,''  it  is  said :  "In 
dties  and  towns  corporate  there  was  usually  an  analogoiii 
officer,  who  performed  correspondent  duties,  under  acme 
other  title,  as  that  of  'town  derk,'  and  was  genenUf 
•  appointed,  not  by  the  custos  rotulorum,  but  by  the  body 
corporate  of  which  he  was  an  officer  /'  so  that  this 
is  not  a  new  office.  Sect.  103  only  intended  to  oompd 
the  Council  after  a  grant  of  a  separate  Court  of 
Quarter  Sessions  to  iqppoint  a  person  to  act  as  derk 
of  the  peace  at  the  Quarter  Sessions;  and  therefor 
as  the  town  derk  was  remoTable  by  the  c(M^nte 
body  who  appointed  him,  the  derk  of  the  peace  is  so 
also.  By  sect  65,  they  had  a  general  power  of  renK^ 
ing  the  officers  who'  were  in  office  at  the  time  of  die 
first  dection  of  councillors  under  that  Act ;  and  the 
effect  of  the  proviso  in  that  section,  that  the  town  derk 
should  have  the  custody  of  the  diarters,  deeds,  muni- 
ments and  records  of  the  borough,  is  to  divide  the  offices 
of  town  derk  and  derk  of  the  peace.  Sect.  124  requires 
the  Coundi  to  settle  a  table  of  the  fees  which  the  deil 
of  the  peace  is  to  take,  and  so  gives  them  jurisdiction 
over  him.  [Cromptan  J.  Subject  to  confirmation  and 
allowance  by  one  of  the  Secretaries  of  State.]  By  that 
section  the  Town  Council  are  to  do  in  boroughs  wbal^ 
by  Stat  11  &  12  Fict.  c.  43.  s.  SO.,  the  county  justices 
do  in  counties.  Sect.  124  also  confers  the  power  of 
altering  the  fees  on  the  Council,  and  not  on  the  Be- 
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corder.     [Crompton  J.     By  that  section  the  Council  are        1862. 

also  to  settle  the  fees  to  be  taken  by  the  clerk  to  the    'r^^~^ 

justices^  with  which  the  Recorder  has  nothing  to  do ;  ^• 

and  it  would  not  be  a  wise  arrangement  to  have  two 

tables  of  fees^  one  made  by  the  Recorder  for  the  clerk 

of  the  peace,  and  the  other  made  by  the  Council  for 

the  clerk  to  the  justices,]     This  is  further  carried  out 

by  Stat.  14  &  15  Fict  c.  55.  s.  9.,  which  authorizes  the 

Quarter  Sessions  in  counties,  and  the  Council  in  boroughs, 

to  commute  the  fees  and  fix  what  salary  shall  be  paid  to 

clerks  of  the  peace  and  clerks  to  justices  in  lieu  of  fees. 

[Crampton  J.     Is  not  every  judicial  duty  taken  away 

fipom  the  Town  Council  ?     Cockbum  C.  J.     If  there  was 

any  matter  of  which  the  Quarter  Sessions  were  bound 

to  take  judicial  cognizance  prior  to  the  passing  of  stat. 

5  &  6  ^.  4.  c.  76.,  the  jurisdiction  over  the  same  matter 

is  vested  in  the  Recorder.     Is  not  cognizance  of  the 

misbehaviour  of  a  clerk  of  the  peace  a  judicial  matter  ? 

Afellar  J.  referred  to  Regina  v.  The  Lards  of  the  Trea- 

mry,  Re   Tibbits  (at).]      It  is  exercised  out  of  Court. 

Regina  v.   The  Recorder  of  Hull  {b)  was  decided  on 

peculiar  grounds. 

Secondly.  The  replication  shews  suflBcient  ground  for 
the  removal :  and  quo  warranto  is  the  legal  mode  for 
trying  the  question  whether  the  defendant  is  removable. 
[Blackburn  J.  It  cannot  be  contended  that  the  office 
was  ipso  facto  vacated.] 

Mellish  was  not  called  upon  to  reply. 

CocKBUKN  C.  J.  I  am  of  opinion  that  upon  this 
demurrer  our  judgment  ought  to  be  in  favour  of  the 
defendant. 

(a)  10  A,  t  E,  374.  (*)  S  A.  f  E.  638. 
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^setaat^iut  wiper  «if  lonovn^  a  ofteer,  wlien,  in  poiai 
of  Ia.7,  laac  p*'^^'^  ^^^^^  ^lo^  vetfed  m  diem.  I  do  not 
e&sextam.  any  lamaa^ai^  icmbi  tbat,  in  bmoughi  banns 
^O-ALTZ^  Qxucer  ScHOBL  Ae  dcrk  of  Ae  potte  k 
apyratrf  xifeh-  br  virme  of  tfit.  5  fc  6  ^.  4.  e.  7&, 
aad  diat  t&e  office  bbik  be  rin'r^"'"^  as  a  nev  offiee 
created  hf  ikat  ifiiiate  widi  fefercnee  to  socb  boroogiii^ 
Tbe  saune  scatnte,  bf  «ct.  105,  enacts  dial  all  the  jndi. 
cad  fimctkiiis  cxeniied  hj  Conrta  of  Qnarter  Senkmi 
in  oouDliea  shall,  vitfa  fecial  exceptions,  be  exeroKd 
bj  the  Recorders  of  sacbboroii^:  the  wordi  are, ''such 
Court  of  Qnarter  Seasons  of  the  Peace  shall  be  a  Court 
of  record,  and  shall  hare  cognisance  (rf*  all  crimes,  offenoa 
and  matters  whataoerercngnixahlft  by  any  Conrt  of  Qnar* 
ter  Sessions  of  the  Peace  for  counties^''  and  the  excep- 
tions are  then  specified.  Now,  as  the  clerk  of  the  peace 
of  a  borough  is  to  hold  his  office  during  good  bdia?ioar 
in  that  office,  if  he  misbehayes  himself  the  qaestioii 
arises  whether  the  misbehaTiour,  as  a  ground  of  re- 
moval from  the  office,  is  a  matter  cognizable  by  the 
Recorder.  That  depends  entirely  on  whether,  in  coun- 
ties, misbehaviour  of  the  clerk  of  the  peace  is  cognisable 
by  the  Court  of  Quarter  Sessions.  When  we  look  at 
Stat.  1  W.  ff  M.  $€8s.  1.  c.  21.  we  find  that,  by  sect  6, 
the  misbehaviour  of  the  clerk  of  the  peace  in  a  county, 
and  his  removal  from  his  office,  is  a  matter  which  is 
brought  within  the  jurisdiction  of  the  Court  of  Quarter 
Sessions  upon  complaint  properly  instituted  It  wai 
said  by  Mr.  LiLsh  that  that  enactment  only  gives  to  the 
Quarter  Sessions  a  concurrent  jurisdiction  in  thia  matter 
with  the  person  appointing  the  clerk  of  the  peace,  who, 
in  the  case  of  a  county,  is  the  custos  rotulomm.  Bat 
I  tliiuk  that,  when  the  Legislature  gives  a  jurisdiction!^ 
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this  kind  to  a  particnlar  tribunal,  and  points  out  the  form        1862. 
of  procedure  to  be  adopted  for  the  adjudication  of  such    The  Queen 
a  question^  all  other  jurisdiction  must,  by  implication,     Hatwabd. 
be  taken  away  ;  and  therefore  the  Court  of  Quarter  Ses- 
siona  of  a  county  would  have  the  sole  cognizance  of  such 
a  matter.     If  that  be  so,  this  would  be  a  matter  cog* 
nizable  by  the  Court  of  Quarter  Sessions  of  the  county 
by  virtue  of  stat.  1  fF.  Sf  M.  sess.  1.  c.  21. ;  and,  as  the 
Recorder  in  a  borough  is  to  have  jurisdiction  over  all 
matters  cognizable  by  the  Courts  of  Quarter  Sessions 
in  counties,  he  has  jurisdiction  over  this. 

Mr.  Lush  endeavoured  to  shew  that  this  was  not  a 
matter  coming  within  the  sphere  of  judicial  functions,  but 
Tather  within  the  sphere  of  those  administrative  functions 
which  justices  in  the  Court  of  Quarter  Sessions  exercise 
independently  of  judicial  forms ;  and  that,  therefore,  the 
inference  ought  to  be  drawn  that  the  Legislature  intended 
to  leave  it  to  the  common  Council  of  the  borough,  in- 
stead of  submitting  it  to  the  jurisdiction  of  the  Recorder. 
I  cannot  think  so :  for  nothing  would  be  more  incon- 
venient tlian  that  the  question  of  misbehaviour  in  office 
of  an  officer  of  a  Court  of  justice,  instead  of  being  cog- 
nizable by  those  who  exercise  judicial  power  and  autho- 
rity in  the  Court,  should  be  left  to  the  fluctuating  and 
xincertain  decision  of  a  popular  assembly. 

Mr.  Lush  also  argued  that,  as  the  power  of  removal 
on  the  ground  of  misbehaviour  is  necessarily  incident  to 
the  power  of  appointment,  and  the  power  of  appointing 
the  clerk  of  the  peace  is  specially  given  to  the  Town 
Council,  the  power  of  removing  him  must,  as  incidental 
to  it,  be  in  them.  I  do  not  see  that.  I  agree  with  Mr. 
Lush  that,  at  common  law,  in  the  majority  of  offices  held 
on  condition  of  good  behaviour,  the  power  of  removal 
is  in  the  person  having  the  power  of  appointment.     But 
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1S62.  if  the  Legidatiire  have  taken  away  the  power  of  remonl, 
The  QcKBx  ^  they  have  done  in  itus  instance  of  the  deik  of  tbe 
HATWAmo  P®^M«  of  counties^  and  have  given  it  to  the  Court  of 
Qoarter  Sessions ;  and  a  subsequent  statute  enacts  that 
clerks  of  the  peace  shall  be  appointed  for  borougfasy  and 
that  the  judge  of  the  borough  Quarter  Sessions,  namdj 
the  Recorder^  shaU  have  cc^nizance  of  all  matters  cog- 
nizable by  the  Court  of  Quarter  Sessions  for  the  countj, 
and  therefore  of  misbehaviour  of  this  newly  created 
officer ;  it  seems  to  me  that  the  proviso  at  the  end  of 
sect  105  of  Stat  5  &  6  ^.  4.  c.  76.,  that  the  Recorder 
shall  not  exercise  any  of  the  powers  specially  vested  in 
the  Council,  must  be  considered  as  excepting  the  power 
of  removing  such  an  officer ;  and  therefore  there  is  no 
weight  in  the  argument  for  the  prosecutors  founded  upon 
that  proviso. 

Upon  the  whole,  therefore,  I  put  the  case  thus :  tbe 
Recorder  of  a  borough  has  given  to  him  by  Act  of  Pa^ 
liament  cognizance  of  all  matters  cognizable  by  a  Court 
of  Quarter  Sessions  in  a  county :  that  is,  his  jndidal 
authority  is  co-extensive  with  theirs.  This  is  a  matter 
which  would  come  within  the  judicial  authority  and  oog* 
nizance  of  the  Court  of  Quarter  Sessions  of  a  coun^; 
whence  it  follows,  ex  necessitate,  that  the  same  power  and 
authority  is  vested  in  the  Recorder  of  a  borough ;  and, 
if  that  authority  and  jurisdiction  is  vested  in  the  B^ 
corder,  it  is  taken  away  from  those  who  otherwise  woold 
have  power  to  inquire  into  misbehaviour  as  a  canae  of 
removal :  consequently,  the  Town  Council  of  the  boroogb 
have  lost  the  power,  as  in  counties  the  custos  rotulorom 
lost  it  by  that  function  being,  by  Act  of  Parliament, 
vested  in  another  tribunal,  namely  the  Quarter  Sessiooi. 

CaoMPTON  J.     I  am  of  the  same  opinion,  upon  the 
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ground  that  this  case  comes  within  sect.  105  of  stat.       I8G2. 
6  &  6  fT.  4.  c.  76.    The  policy  of  that  Act  was  to  take    Th©  Qubem 
Kway  from  a  body  like  the  Town  Council  jurisdiction  over    H^y^^^. 
lU  matters  of  judicial  proceedings  and  to  give  it  to  the 
Seoorder  of  the  borough.  And  thewords  are  large  enough 
to  embrace  every  thing  in  the  nature  of  trial  or  judicial 
proceeding. 

In  the  case  of  a  clerk  of  the  peace  of  a  county^  the 
Coort  of  Quarter  Sessions  for  the  county  alone  have  the 
function  of  discharging  their  own  officer.  That  was 
pren  to  them  distinctly  by  stat  1  fF.  SfM,  sess.  1.  c.  21. 
t.  6.^  and  in  such  a  way  as  to  take  it  from  the  custos 
rotnlorum^  who  had  it  before.  Mr.  Lush  said  that 
there  might  be  a  concurrent  jurisdiction^  and  that  the 
person  first  seised  of  the  jurisdiction  so  to  speak^  that 
b  the  person  who  first  exercised  it^  would  exclude  the 
other.  That  would  be  a  very  far-fetched  and  imprac- 
ticable construction  to  put  on  the  enactment.  The 
Legislature  could  not  have  meant  that  the  Quarter 
Sessions  were  to  have  the  power  if  the  custos  rotulorum 
lid  not  exercise  it.  The  statute  clearly  takes  it  from 
he  custos  rotulorum  and  gives  it  to  the  Quarter  Ses- 
dons. 

In  construing  the  105th  section  of  stat  5  &  6  fFI  4. 
?.  50.,  we  must  look,  not  at  what  jurisdiction  the  borough 
ustices  or  the  borough  Sessions^  had  before  the  passing 
3f  that  statute,  but  at  what  jurisdiction  the  Quarter 
Sessions  for  the  county  had  before.  As  to  the  clerk  of  the 
peace,  they  had  clearly  the  function  of  discharging  their 
own  officer.  I  will  not  enter  into  considerations  of  con- 
venience, though  they  are  strong  in  favour  of  the  con- 
struction which  we  adopt.  By  stat.  1  fV.%  M.  sess,  1. 
c.  21.  s.  6.,  the  Quarter  Sessions  for  the  county  have 
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1862.        vested  in  them^  as  a  Court  exercising  judicial  fdActioBi) 
The  QuEBN     *tc  sole  and  exclusive  power  of  dismissing  their  oin 
Hatwabd.     officer — the  mode  of  procedure,  the  charge,  and  almoit 
the  pleading  being  given :  and  they  are  to  decide  ontk 
alleged  misdemeanour  of  the  party,  and  give  their  judg- 
ment accordingly. 

Then  let  us  see  whether  there  is  anything  to  pre- 
vent that  function  being  vested  in  the  Recorder  (tf  a 
borough.     It  was  not  in  the  Town  Council  originallj, 
because  I  think  the  office  of  clerk  of  the  peace  in 
boroughs  is  a  new  office.     In  many  boroughs  there  wm 
no  such  office  distinct  from  that  of  town  clerk ;  and,  at 
all  events  the  Council  of  every  borough  in  which  a  sepa* 
rate  Court  of  Quarter  Sessions  is  granted  have  now  not 
only  the  power,  but  by  sect.  103  it  is  compulsory  qp 
them,  to  appoint  a  clerk  of  the  peace.   Then  the  questiiii 
arises  whether  the  function  of  discharging  that  oflto 
does  not  vest  in  the  Recorder  under  the  105th  sectioii. 
The  words  of  the  enactment  are  as  general  as  poflaiUe^ 
for    the   Recorder   is  to  hold    a    Court   of   Quarter 
Sessions,  which  is  to  be  a  Court  of   record,  and  to 
^'  have  cognisance  of  all  crimes,  offences,  and  matten 
whatsoever  cognizable  by  any  Court  of  Quarter  Seaaiooi 
of  the  peace  for  counties.'^     The  power  to  try  appeali 
against  orders  of  borough  justices  was  a  new  power 
given  by  this  enactment.     And  I  do  not  agree  with  Ifr. 
Lush  that  it  is  necessarily  confined  to  judicial  proceedingii 
The  inquiry  whether  there  has  been  a  proper  appoint- 
ment of  inspector  of  weights  and  measures  is  hardlf  a 
judicial  proceeding;  yet  this  Court  has  held  that  to  be  a 
matter  within  sect  105  (a).  I  think  the  Courts  have  ri^^tlf 
given  a  wide  construction  to  the  section.    Moreover,  the 

(«)  See  Reg.  v.  The  Recorder  of  HttU,  SA.iKeSS. 
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exception  in  the  proviso  seems  to  me,  in  the  first  part  of  1862. 
it,  to  enlarge  rather  than  to  control  the  enacting  part : —  The  Qusbh 
'*  No  Recorder^  by  virtue  of  his  office,  shall  have  power  to  hat ward, 
make  or  levy  any  county  rate,  or  rate  in  the  nature  of 
county  rate,  or  to  grant  any  license  or  authority  to  any 
person  to  keep  an  inn,  ale  house,  or  victualling  house,  to 
sen  exciseable  liquors  by  retail,^' — those  are  hardly  matters 
of  a  judicial  nature, — *'  or  to  exercise  any  of  the  powers 
therein  specially  vested  in  the  Council  of  such  borough/^ 
The  only  doubt  is  on  these  last  words ;  but  I  do  not 
think  that  this  is  a  power  specially  vested  in  the  Council  of 
a  borough.  By  sect  103  the  power  of  appointing  to 
the  office,  which  is  to  be  held  during  good  behaviour, 
— a  power  not  in  the  nature  of  a  judicial  proceeding, — 
is  expressly  vested  in  the  Council,  but  nothing  is  said, 
and  I  think  purposely,  about  the  power  of  dismissing. 
And  when  we  look  at  the  analogous  case  of  the  clerk  of 
the  peace  for  counties,  we  see  that  the  power  of  dismissal 
is  not  necessarily  included  in  the  power  of  appointment. 
Whether  in  general  the  giving  a  power  of  appointment 
gives  also  by  implication  a  power  of  dismissal,  it  is  not 
necessary  to  decide ;  but  it  is  too  much  to  say  that,  be- 
cause in  some  cases  the  person  who  appoints  has  the 
power  of  dismissal,  the  latter  power  is  necessarily  involved 
in  the  former. 

I  think,  as  Mr.  Mellish  said,  the  clerk  of  the  peace  in 
boroughs  is  to  be  appointed  under  the  103d  section,  by 
analogy  to  the  office  of  clerk  of  the  peace  of  a  county,  to 
perform  the  duties  formerly  performed  by  the  town  clerk; 
and  the  power  of  dismissal  is  not  so  necessarily  involved 
in  the  power  of  appointment  that  it  can  be  said  to  be 
"specially  vested'*  in  the  Council:  for  the  following 
reasons,  firstly,  because  the  Legislature  do  not  say  by 
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1S62.  whom  the  dismissal  is  to  be ;  'secondly^  because  tkey 
TbeQiTuaT  ™^6  the  office  and  the  powers  belouging  to  it  analogooi 
to  those  of  the  derk  of  the  peace  in  counties ;  and^  prin- 
cipallj^  because  in  the  case  of  the  county  the  power  of 
dismissing  from  the  office  is  not  in  the  person  who  Im 
the  power  of  appointment.  I  think  this  office  is  ezacdf 
analogous  to  that  of  the  clerk  of  the  peace  in  a  coimtj, 
because  the  Town  Council,  as  Mr.  Ltuh  said,  has  & 
care  of  the  rolls,  as  the  custos  rotulorum  in  the  coantj 
has ;  so  that  the  Council  represents  the  person  haTing 
the  power  of  appointment,  but  not  the  power  of  dismisHd. 
This  function  comes  within  the  105th  section  and  there- 
fore the  defendant  is  entitled  to  our  judgment 

Blackburn  J.  Sereral  points  have  been  spoken  to 
during  the  argument,  upon  which  we  need  not  come  to 
any  decision. 

Before  the  passing  of  stat.  5  &  6  ^.  4.  c.  76.,  the 
office  of  clerk  of  the  peace  in  counties,  and  divisionfl  and 
places  analogous  to  counties,  was  regulated  by  stat.  I 
W.  %  M.  sess.  1.  c  21.  There  was  no  such  oflSoe  ia 
boroughs.  Whether  they  had  Quarter  Sessions  or  not 
the  functions  which  were  performed  by  the  derk  of 
the  peace  in  counties  were  performed  in  boroughs  hj 
some  person,  but  no  distinct  officer  for  the  performanoe 
of  them  existed.  That  being  so,  stat  5  &  6  ^4  e.7& 
s.  103.  expressly  enacted  that,  after  the  Court  of  Qoaiter 
Sessions  had  been  created,  "  the  Council  of  ereiy  sodi 
borough  shall  appoint  a  fit  person  to  be  derk  of  die 
peace  during  his  good  behaviour.''  That  is  the  creatioo 
of  a  new  office  the  appointment  of  which  is  given  to  the 
Town  CounciL 

Generally,  the  head  of  the  Corporation,  or  the  head  of 
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he  Court,  who  has  a  great  interest  in  keeping  the  officers  1862. 
>f  the  Corporation  or  of  the  Court  in  order,  would  be  The  Queen 
he  proper  person  to  have  the  power  of  appointment;  hatwaed. 
nd  would  be  the  proper  person  to  consider  whether 
here  was  ground  for  amotion  from  the  office.  There- 
ore,  wherever  at  common  law  or  by  ancient  custom 
here  is  a  person  having  the  power  of  appointment, 
le  would  also  have  the  power  of  amotion.  But,  as 
t  present  advised,  I  do  not  think  that,  where  a  power 
f  appointment  to  an  office  is  given  by  statute,  that  inci- 
entally  gives  also  the  jurisdiction  and  power  to  inquire 
rbether  the  officer  has  misconducted  himself,  so  that  in 
ase  of  misconduct  he  should  be  removed.  I  do  not,  how- 
ver,  wish  to  express  a  decided  opinion  upon  this  point. 
•But,  when  we  look  at  sect.  103  of  stat  6  8c  6  W.  4. 
.  76.,  by  which  the  power  of  appointing  the  clerk 
f  the  peace  is  given  to  the  Town  Council,  and  nothing 
acre  is  said  about  it,  I  think  the  true  construction 
f  the  statute  is,  as  pointed  out  by  my  brother  Cromp- 
m,  that  the  Town  Council  appoint  a  new  officer — 
be  clerk  of  the  peace,  subject  to  all  the  incidents 
rhich  belong  to  the  office  of  clerk  of  the  peace  of  the 
onnty.  Whatever  may  have  been  the  power  of  the 
ofltos  rotulorum  before  stat.  1  TV.  ^  M.  sess.  1.  c.  21. 
.  5.  made  the  office  of  clerk  of  the  peace  an  office  held 
uring  good  behaviour,  that  is,  for  life  unless  removed 
>r  misbehaviour,  and  by  sect.  6,  gave  the  power  of 
motion  to  the  Quarter  Sessions  for  the  county,  I 
bink  it  is  plain  that  by  that  statute  the  power  of 
motion,  and  of  inquiring  whether  the  clerk  of  the  peace 
bould  be  removed  or  not,  was  exclusively  given  to  the 
!ourt  of  Quarter  Sessions  for  the  coimty.     Therefore, 

VOL.   II.  2   R  B.   &   s. 
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1862.  when  this  new  office  was  created  in  boroughs^  the  power 
The  QuBEK  ^^  amotion,  as  incidental  to  it,  is  given  to,  and  the 
Haywabd.  PO^®^^  of  inquiry  is  to  be  before,  the  Quarter  Sesrioni. 
There  cannot  be  a  more  judicial  act  than  this;  and  by 
sect.  105  of  Stat  5  &  6  ^.  4.  c.  76.,  all  matters  which 
would  be  judicially  considered  in  the  Court  of  Quarter 
Sessions  of  the  county  are  to  be  judicially  considered  \ff 
the  Recorder  sitting  as  the  Court  of  Quarter  Sessions  &r 
the  borough. 

I  am  therefore  of  opinion  that,  on  the  construction  of 
the  statute,  the  clerk  of  the  peace  for  a  borough,  when 
he  has  done  anything  for  which  he  may  be  remored,  is 
to  be  removed  by  the  Recorder,  in  his  judicial  characteri 
upon  inquiry  into  the  case.  Upon  that  ground,  without 
entering  into  the  question  whether  there  were  grounds 
to  justify  the  removal,  I  hold  that  the  removal  of  & 
defendant  by  the  Town* Council  goes  for  nothing,  and 
therefore  the  defendant  is  entitled  to  our  judgment 

Mellor  J.  I  come  to  the  condusion  that  the  con- 
struction whichhas  been  put  uponthe  105th  section  ofstat 
5  &  6  fT.  4.  c.  76.  by  my  Lord  and  my  learned  brottoi 
is  correct.  I  think  this  was  a  matter  cognizable  hj  the 
Court  of  Quarter  Sessions  for  counties,  and  I  think  thit 
by  stat  5  &  6  IT.  4.  c.  76.  s.  105.  the  same  authority  and 
power  is  as  extensively  conferred  upon  the  Recorder,— 
he  being  the  sole  Judge  of  the  Quarter  Seflaaot  is 
boroughs.  And  the  proviso  makes  it  dear.  The 
appointment  of  clerk  of  the  peace  for  boroughs  ii  veated 
in  the  Town  Council,  and  his  removal  was  supposed  \j 
the  Legislature  to  be  provided  for  by  the  enactment  iHiiek 
existed  with  reference  to  clerks  of  the  peace  in  counties; 
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80  that  it  was  considered  unnecessary  to  make  any 
special  prorision  with  reference  to  it  in  The  Municipal 
Corporation  Act. 

All  the  arguments  from  convenience  concur  in  support 
of  that  construction ;  and  I  should  be  unwilling  to  agree 
in  any  other  unless  I  was  satisfied  that  the  words  used 
by  the  Legislature  would  not  e£Pectuate  the  purpose 
which  I  think  was  intended. 

Upon  this  ground^  I  am  of  opinion  that  the  judgment 
of  the  Court  should  be  for  the  defendant. 

Judgment  for  the  defendant 


1862. 


The  Queen 

V. 

Hatwakd. 


Chamberlain  against  The  West  End  of  London 
and  Crystal  Palace  Railway  Company. 


Friday^ 
A%2cL 


Dedftration  stated  that  the  defondaats,  a  raili^a^  Companj,  under  the 
powers  of  their  Act,  took  for  the  purposes  of  their  railway  a  portion  of 
a  highway  from  Z.  to  W.^  and  constructed  the  railway  across  it^  and  a 
deriation  road  and  bridge  over  the  railway,  and  by  the  execution  of  the 
railway  and  works  honses  of  the  plaintiff  were  imurionsly  affected ;  and 
■et  out  proceedings  in  an  arbitration  under  The  Lands  Clauses  Consoli- 
di^on  Act,  1845,  bj  which  the  umpire  appointed  by  the  arbitrators 
awarded  compensation  to  the  plaintiff.  Plea,  setting  out  the  form  of 
the  appointment  of  the  arbitrator  on  the  part  of  the  defendants,  and  the 
awaro,  which  recited  the  notice  of  the  plaintiff  to  the  defendants  that, 
bjr  the  execution  of  the  railway  and  works,  they  had  ii\juriously  affected 
oartain  houses  of  which  the  plaintiff  was  lessee,  being  four  houses  on 
the  highway,  and  eight  other  houses  which,  at  the  time  of  the  exe- 
etition  of  the  works,  were  in  the  course  of  erection  for  the  purpose  of 
being  used  as  dwelling  houses,  fronting  a  new  road  running  at  right 
angles  to  the  highway,  and  found,  that  by  reason  of  the  obstruction  of 
the  highway,  by  the  construction  of  the  railway  across  the  same,  the 
aooess  to  the  houses  of  the  plaintiff  was,  notwithstanding  the  substitution 
of  the  deviation  road,  rendered  less  CQuvenient  for  the  occupiers,  and 
many  persons  would  be  prevented  from  passing  the  same,  and  the  houses 
had  thereby  been  rendered  less  suitable  for  being  used  and  occupied  as 
shops,  and  the  value  of  the  houses  had  been  g^reatly  diminished.  On 
demurrer,  held  by  this  Court,  and  affirmed  by  the  Exchequer  Chamber, 
that  the  houses  of  the  plaintiff  were  ii\juriou8ly  affected  within  The  Lands 
Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  18.  s.  68.,  and  The  Rail- 
ways Clauses  Consolidation  Act,  8  &  9  Vici.  c.  20.  «.  6.,  and  therefore  the 
plaintiff  was  entitled  to  compensation. 

2  R  2 


Lands  Clauses 
Consolid^Uion 
Act,  1845,  8  # 
9  Vict,  c.  18. 
s,  68.,  and 
Railways 
Clauses  Con* 
solidation  Artf 
1845,  8  <f  9 
Vict.e.20.s.(i, 
Lands  "  t n- 
juriously 


Compensation. 
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1S62. 
cm^mww^t^r^  ^E[E  declaration  stated  that  the  defendants,  nnder 
WETTExdor         *"^  ^y  Tirtne  of  the  provisions  of  ."The   fferf 
*^^^    Lomdam  and  Crystal  Palace  RaQway  Act,  1853,"  16  ft 
P^»^       17  Vke.  e.  clxxx.,  and  "The  West  Landom  and  Crytal 
CcmpB^T.     Palace  Railway  Act,  1857,"  20  &  21  Vict.  e.  cxliiL,  and 
the  Acts  incorporated  with  those  Acts  respectively,  were 
authorized  to  take  and  did  take,  for  the  purposes  of  a 
railway  about  to  be  constructed  by  them,  a  piece  of 
land  forming  portion  of  a  highway  leading  firom  LondM 
to   fFandsworth^  in  the  county  of   Surrey^  and  wm 
authorized  to  construct  and  did  construct  the  nflwiy 
across  the  highway  upon  such   portion  of  the  same, 
and  were  authorized  to  construct  and  did  construct  a 
deviation  road  and  bridge  over  the  railway;  tiliat,  by  the 
execution  of  the  railway  and  works  authorized  by  the 
above  mentioned  Acts  of  Parliament,  certain  homes, 
buildings,  tenements  and  premises  belonging  to  die 
plaintiff  were   injuriously  affected,  and    the   plaintiff 
thereupon  became  entitled  to  compensation  in  respect 
of  such  injurious  affecting ;  that  the  defendants  did  not 
make  satisfaction  for  the  same  under  the  provisions  of 
The  Lands  Clauses  Consolidation  Act,  1845 ;  snd  die 
plaintiff  thereupon  gave  notice  in  writing  to  the  defend- 
ants that  he  desired  to  have  the  compensation  settled 
by  ariutration,  and  stated  in  such  notice  the  nature  of 
his  interest  in  the  houses,  buildings,   tenements  and 
hereditaments,  in  respect  of  which  he  daimed  com- 
pensation,  and  the  amount  of  compensation  so  claimed 
therdn;   that  the  defendants  were  not  willing,  and 
disputed  their  liability,  to  pay  the  amount  of  compen- 
sation so  claimed,  and  did  not  enter  into  any  agreement 
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after  the  receipt  of  the  notice  from  the  plainti£f ;  and,  Chaudeblain 
the  plaintiff  and  the  defendants  not  having  concurred  in  west^End  of 
the  appointment  of  a  single  arbitrator  to  whom  such 
dispute  should  be  referred,  the  plaintiff,  on  the  17th 
October,  1860,  by  writing  under  his  hand,  appointed 
J.  Y.  to  he  an  arbitrator  to  settle  the  amount  of  com- 
pensation to  be  paid  by  the  defendants  to  the  plaintiff 
in  respect  of  such  injurious  affecting  as  aforesaid;  and, 
the  defendants  not  concurring  in  the  appointment  of 
J.  K  as  a  single  arbitrator,  thereupon,  by  writing  under 
the  hand  of  their  secretary,  appointed  R.  A,  TV.  to  be 
the  arbitrator  on  the  part  of  the  defendants,  to  whom 
should  be  referred  the  question  of  disputed  compensa-^ 
tion;  and  the  arbitrators  so  respectively  appointed  by 
the  plaintiff  and  the  defendants,  before  they  entered 
upon  the  matter  referred  to  them,  did,  in  pursuance  of 
the  provisions  of  The  Lands  Clauses  Consolidation  Act, 
1845,  nominate  and  appoint,  by  writing  under  their 
hands,  J.  G.  H.  to  decide  on  any  matters,  in  respect  of 
the  question  so  referred  to  them,  on  which  they  should 
differ,  or  which  should  be  referred  to  him  under  the 
provisions  of  that  Act  or  of  the  said  special  Acts,  relating 
to  the  defendants  and  their  undertaking,  or  any  or  either 
of  them ;  that  the  arbitrators  afterwards  differed  as  to 
the  matters  referred  to  them,  and  thereupon  J.  G.  H. 
took  upon  himself  the  reference  and  umpirage,  and  did 
duly  make  and  publish  his  umpirage  in  writing  respect- 
ing the  matters  referred,  and  delivered  the  same  to  th^ 
plaiptiff.  The  declaration  then  stated  the  substance  of 
the  award,  and  that  the  umpire  assessed  the  amount  of 
compensation  to  be  paid  to  the  plaintiff  by  the  defend- 
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1862.  ants  at  1050/.,  and  that  the  plaintiflTs  ocsts  of  the 
Chambeelain  reference  were  settled  by  the  umpire  at  809i  9s.  M. 
West  End  of  Averment,  that  all  conditions  were  fulfilled  &c  to  entitle 
the  plaintiff  to  maintain  the  action.  Breach,  non-ptf- 
ment  of  the  above  sums. 

The  plea  set  out  the  appointment  of  R.  A.  W.u 
arbitrator  on  the  part  of  the  defendants,  in  porsiUDee 
of  the  provisions  of  The  West  London  and  Crystal  Pahee 
Railway  Act,  1853,  and  The  Lands  Clauses  ConsoUdttioD 
Act,  1845,  incorporated  with  and  forming  part  of  the  fint 
mentioned  Act ;  stating  that  to  him  should  be  referred 
the  question  of  disputed  compensation  which  was  alleged 
by  the  plaintiff,  but  by  no  means  admitted  by  the  defbid- 
ants,  to  have  arisen  between  him  and  the  defendants  &r 
and  in  respect  of  injuries  by  him  alleged  to  have  bees 
occasioned  by  the  construction  of  the  works  of  the  rail^ 
way  to  property  belonging  to  him,  situate  at  Pam&m 
Terrace,  Lower  Wandsworth  Road,  consisting  of  firar 
houses  numbered  5,  6,  7  and  8,  and  also  of  eight  otlier 
houses  which,  at  the  time  of  the  erection  of  the  work% 
it  was  alleged  by  the  plaintiff  were  in  course  of  erectko, 
and  partly  erected,  for  the  purpose  of  being  used  and 
occupied  as  d^velling  houses  fronting  the  new  road 
running  at  right  angles  to  Pavilion  Terrace  on  the  weit 
side  thereof,  and  for  the  sum  or  sums  of  mone^  to 
be  paid  by  the  defendants  for  the  damage  or  injniy 
alleged  to  have  been  occasioned  by  the  works  of  the 
railway.  It  also  set  out  the  appointment  o(J,G.E 
by  the  arbitrators,  in  pursuance  of  The  Lands  Clinitf 
Consolidation  Act,  1845,  to  be  the  umpire  to  decide  on 
any  matters  in  respect  of  the  question  referred  to  them 
on  which  they  should  differ,  or  which  should  be  referred 
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to  him  BB  such  umpire  under  the  provisions  of  that  Act  1862. 
or  the  special  Acts,  relating  to  the  Company  and  their  chamberlain 
imdertaking,  or  any  or  either  of  them.  The  plea  then  ^^^ggT  End  of 
set  out  the  award  of  the  umpire :  which  recited,  among  ^^^^^^ 
other  things,  the  notice  of  the  plaintiff  to  the  defendants, 
dated  18th  Jw/y,  1860,  "that,  by  the  execution  of  the 
railway  and  works  authorized  by  the  said  Acts  of  Parlia- 
ment, the  said  Company  had  injuriously  affected  certain 
houses,  buildings,  tenements  and  premises  to  which 
the  said  Benjamin  Chamberlain  was  entitled  as  lessee 
for  a  term  of  ninety-nine  years  from  Christmas,  1856, 
(subject  to  certain  apportioned  ground  rents  of  13/., 
17/-  and  30/.  respectively),  the  same  being  and  consist- 
ing of  four  houses,  nimibered  respectively  5, 6, 7  and  8, 
Pavilion  Terrace^  Lower  Wandsworth  Road,  and  eight 
other  houses  or  buildings  which,  at  the  time  of  the 
execution  of  the  said  works,  were  in  course  of  erection, 
and  partly  erected,  for  the  purpose  of  being  used  and 
occupied  as  dwelling  houses  fronting  the  said  new  road 
running  at  right  angles  to  Pavilion  Terrace  aforesaid, 
on  the  west  side  thereof; — and  that  he  was  entitled  to 
compensation  for  such  injurious  affecting  of  the  said 
premises,  and  that  the  said  Company  had  not  made 
satisfaction  for  the  same  under  the  provisions  of  The 
Lands  Clauses  Consolidation  Act,  1845'' :  and  he  there- 
fore gave  the  said  Company  also  notice  that  he  claimed, 
as  compensation  for  such  injurious  affecting,  the  sum 
of  1200/. ;  and  that,  in  case  the  said  Company  should 
refiise  or  decline  to  pay  him  that  sum,  he  desired 
to  have  the  amount  of  compensation  claimed  by  him 
settled  by  arbitration,  in  accordance  with  the  said  last 
mentioned  Act :  and  then  proceeded  as  follows,  "  Now 
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1862.       I>  the  said  umpire^  having  taken  npon  myself  thebu^ 

Chambeklaix  ^^^^  of  the  ^d  reference  and  umpirage^  do  find  thit 

WrsT  Ehd  of  *^®  plaintiff  was  entitled  to  the  said  houses^  buildingi 

LoKDOB  and   tenements  and  premises  in  the  said  notice  beariDg  date 

Palacb      the  18tb  July,  1860,  mentioned,  as  lessee  thereof  for  tie 

Compuiy.     term  as  in  the  said  notice  mentioned ;  and  I  find  tbt 

the  said  houses  &c.,  are  situated  as  they  appear  and  ire 

described  in  the  plan  hereto  annexed And  I  find 

that,  by  reason  of  the  obstruction  of  the  high  roid 
leading  from  London  to  Wandsworth  by  the  oonntnu;- 
tion  of  the  said  railway  across  the  same  at  the  spot 

and  in  the  manner  indicated  and  described  in  the 
said  plan,  the  access  to  the  said  several  houses  &c,  of 
the  said  Benfamin  Chamberlain  is,  notwithstanding  the 
substitution  of  the  said  deviation  road,  as  indicated  and 
described  in  the  said  plan,  rendered  less  convenient  for 
the  occupiers  thereof  and  all  other  persons  than  it  wt» 
and  would  have  been  but  for  such  obstruction ;  and  by 
reason  of  the  said  obstruction  very  many  persons,  who 
but  for  the  same  would  have  passed  the  said  sevenl 
houses,  buildings,  tenements  and  premises  of  the  said 
Benjamin  Chamberlain^  have  been  and  will  be,  by  reason 
of  the  said  obstruction,  prevented  from  passing  the 
same;  and  the  number  of  persons  who,  but  for  the 
obstruction,  would  have  passed  the  said  several  houses 
&C.,  has  been,  by  reason  of  the  said  obstruction,  greatly 
diminished,  and  the  said  several  houses  &c.,  have  therdyy 
been  rendered  less  suitable  for  the  purpose  of  being 
used  and  occupied  as  shops ;  and  by  reason  of  the  pre- 
mises the  value  of  the  said  houses  &c.,  has  been  gretflf 
diminished.  And  I  find  that,  by  reason  of  the  premisei^ 
the  said  several  houses  &&,  have  been  injuriously  affected 
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by  the  execution  of  the  works  of  the  said  Company ;  and        1862. 
I  find  and  assess  the  amount  of  compensation  to  be  paid  chambkblain 
to  the  said  Benjamin  Chamberlain,  by  the  said  Company  -^^^^  gj^^ 
in  respect  of  such  injurious  affecting,  at  1050/." 

Demurrer,  and  joinder  therein. 

The  map  and  a  plan,  which  were  produced,  shewed  that 
the  four  houses.  No.  5,  6,  7,  8,  Pavilion  Terrace  were  on 
the  original  highway  from  London  to  Wandsworth  on  the 
south  side  of  it.  No.  8  being  The  Pavilion  Tavern ;  and 
that  the  other  eight  houses  were  on  an  intended  new 
road  running  southward  at  right  angles  to  the  old  high- 
way from  The  Pavilion  Tavern,  which  was  a  comer 
house.  The  original  highway  was  blocked  up  by  the 
railway  passing  across  it  about  seventy  yards  to  the 
east  of  No.  5.  The  deviation  road  commenced  some 
distance  to  the  west  of  the  houses  in  Pavilion  Terrace 
and  passed  along  an  embankment  on  a  gradual  incline 
on  the  north  side  of  the  old  highway,  and  so  was  carried 
over  the  railway  by  a  bridge.  The  embankment  opposite 
to  the  four  houses  in  Pavilion  Terrace  was  of  the  same 
height  as  the  first  floor  windows  of  those  houses ;  and,  in 
order  to  get  from  them  to  the  deviation  road,  foot  pas- 
sengers might  go  up  a  flight  of  steps  on  the  side  of  the 
embankment,  but  carriages  must  go  along  the  old  high- 
way to  its  point  of  junction  with  the  deviation  road. 


Lush  (with  him  Kemplay),  for  the  plaintiff. — The 
access  to  the  plaintiff's  houses  is  made  more  difficult 
by  the  diversion  of  the  highway :  they  are  no  longer 
situated  by  the  roadside,  but  in  a  lane,  one  end  of  which 
the  line  of  railway,  crossing  it,  stops  up.  Therefore 
they  are  injuriously  affected  by  the  construction  of  the 
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1862.       railway  within  sect.  6  of  The  Railways  Clauses  Consoli- 
CHAMBERuaN  ^^^^^n  Act,  1845,  8  &  9  Vict  c.  20.;  so  that  the  krt 
allegation  in  the  award  is  in  truth  only  a  condoiioQ 
of  law. 

In  Reff,  y.  The  Eastern  Counties  Railway  Compaq  (o), 
where  the  injury  was  caused  by  lowering  the  highwij 
on  which  the  land  of  the  prosecutor  abutted,  it  ww 
held  that  he  was  entitled  to  compensation.  [BbA' 
bum  J.  In  Re  Penny  and  The  South  Eastern  Satbuoj 
Company  {b)  Lord  Campbell  C.  J.  said :  '*  Unless  the 
particular  injury  would  have  been  actionable  before 
the  Company  had  acquired  their  statutory  powers,  it  ii 
not  an  injury  for  which  compensation  can  be  daimed": 
that  is  an  intelligible  rule.]  It  "had  been  before  kid 
down  in  Broadbent  t.  The  Imperial  Gas  Company  {c),  m 
which  Lord  Cranworth  C.  was  assisted  by  Cromptom  and 
Willes  J  J. ;  where  WxUes  J.,  deUvering  the  joint  opinioD 
of  Crompton  J.  and  himself^  said :  ''We  consider  it  to  be 
a  universal  rule,  appUcable  to  this  class  of  statutes,  that 
statutory  compensation  is  given  only  for  acts  authoriied 
by  the  statute  in  effect  for  taking  'away  the  right  of 
action  of  the  person  injured.''  Rex  v.  The  London  ZM 
Company  {d)  was  decided  on  the  section  of  a  special 
Act  which  does  not  contain  the  words  '' injuriomlx 
affected;''  and  that  case  was  practically  overruled  bjr 
Reff.  V.  The  Eastern  Counties  Railway  Company  (a). 
[Mellor  J.  In  The  East  and  West  India  Docks  tad 
Birminffham  Junction  Railway  Company  v.  Gattht  (i)  ' 
it  was  held  that  the  words  "  injuriously  affected,"  in 


(a)  2  Q.  B.  347.  (h)  1  E.^B.^^.m, 

(r)  7  DeG.M.^G.  436.  456.  (d)  b  A,  ^  E.  163. 

(«)  3  Mac,  #  G,  155. 
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sect.  68  of  Stat.  8  &  9  Vict.  c.  18.  were  not  confined 
to  the  case  of  lands  taken  or  directly  interfered  with, 
but  extended  to  a  case  of  consequential  damage.  Black- 
bum  J.  referred  to  2  Chiity's  Statutes,  2d  ed.,  by  Wekbt/ 
and  Beavan,  p.  822,  note(c).]  WUkes  v.  Tlte  Hungerford 
Market  Company  (a),  which  was  an  action  for  continuing 
an  authorized  obstruction  of  a  highway  for  an  unreason- 
able time^  whereby  the  plaintiff  sustained  damage,  like- 
wise shews  that  this  is  the  subject  of  an  action.  [He 
alao  referred  to  Moore  v.  The  Great  Southern  and  West- 
em  Railway  Company  (i),  and  Touhey  v.  Same  (c);  and 
was  then  stopped.] 
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Hawkins  (with  him  Rochfort  Clarke),  for  the  defend- 
ants.— The  injury  which  gives  a  right  to  compensation 
under  The  Lands  Clauses  Consolidation  Act,  1845,  8  &  9 
Vict.  c.  18.  s.  68.,  the  words  of  which  are  the  same  as  those 
of  The  Railways  Clauses  Consolidation  Act,  1845,  8  &  9 
Vict  c.  20.  s.  6.,  is  an  injury  to  the  land.  Here  the 
injury  is  the  loss  of  custom  by  the  diversion  of  the  trafiBc 
firom  the  plaintiff^s  houses,  which  is  a  personal  injury. 
[Cockbum  C.  J.  There  is  a  diminution  of  access  to  the 
plaintiff's  houses.]  That  is  an  inconvenience  which  the 
plaintiff  suffers  in  common  with  the  public  who  have  to 
pass  along  the  raised  road  instead  of  on  the  level.  In- 
jury to  business  is  not  actionable;  Rex  v.  The  Direc- 
tors of  the  Bristol  Dock  Company  {d).  \_Crompton  J. 
There  an  indictment  would  not  have  lain,  because  the 
prosecutor  was  not  injured  beyond  the  other  subjects 
of  the  King.      Blackburn  J.     In  The  East  and  West 


(a)  2  Bing.  N.  C.  281.  (b)  10  Irish  Com.  Law  Rep.  46. 

(c)  10  Irish  Com.  Law.  Rep,  98,  {d)  12  East,  429. 
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1862.  India  Docks  and  Birmingham  Junction  Raiboay  Compam/ 
Chamberlain  V*  Gattke  (a)  Lord  Truro  distinguishes  the  case  betare 
West  End  op  ^^  ^'^"^  ^""^  ^'  ^^  Directors  of  the  Bristol  Dock  Owh 


LoNDON  and 

Cbtstal 

Palaob 

Railway 

Company. 


pany  (b)  and  77^  London  and  North  Western  BaHwof 
Company  v.  Smith  (c)  on  that  very  ground.]  WUka  ?. 
The  Hungerford  Market  Company  (d)  was  cited  and  dis* 
tinguished  by  the  Court  in  Rex  v.  llie  London  Dock  Cmt 
pany  {e),  where  Lord  Denman  said,  p.  177:  "  The  que«tioQ 
raised  on  this  return  is,  whether  the  Company,  in  making 
certain  works  authorized  by  the  9  G.  4.  c.  cxvi.,  are  made 
liable  by  the  89th  section  of  that  Act  to  compensate  the 
complainants  for  the  consequential  injury  resulting  there* 
jfrom  to  their  property/'  [^Cockbum  C.  J,  How  is  that 
case  consistent  with  Reg.  y.  The  Eastern  Counties  Rail- 
way  Company  {/)  ?  Blackburn  J.  In  Re  Jubb  v.  Tki 
Hull  Dock  Company  {g)  the  Court  refer  to  Rex  v.  Tki 
London  Dock  Company  (e),  and  point  out  that  the  prin- 
ciple on  which  the  decision  in  that  case  proceeded  wai 
that  no  part  of  the  lands  was  taken.]  In  Re  Jubb  ?. 
The  Hull  Dock  Company  (g)  the  compensation  danae 
wasjnot  limited  to  lands  taken.  In  Reg  v.  The  Great 
Northern  Railway  Company  (A),  where  the  chum  was 
for  injury  to  a  ferry  appurtenant  to  lands,  Patteson  J., 
in  delivering  the  judgment  of  the  Court,  distingaishei 
Rex  V.  The  London  Dock  Company  {e) :  he  says : 
^'  Objection  is  also  made  that  this  case  is  within  the 
principle  of  The  London  Dock  Company* s  Case,  where 
it  was  held  that  the  destruction  of  houses  and  public 


(a)  3  Mac,  #  G,  155. 168. 
(r)  1  Mac.  ^  G.  216. 
(e)  6A,4-E.  163.  178. 
(^)  9  Q.  B.  443. 457. 


(ft)  12  East,  429. 
(d)  2  Bing.  N,  C.  281. 
(/)2Q.B,  347. 
(h)  14  Q.  B.  25.  20. 
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roads  in  the  neighbourhood  of  a  public  house,  by  which 
the  custom  of  a  house  was  diminished^  was  not  the  sub- 
ject of  compensation.  But  the  present  case  is  quite 
distinguishable.  Here  the  ferry  is  a  private  right ;  and, 
if  it  be  attached  to  the  land  of  Cooling,  the  value  of  that 
land  is  seriously  affected.^^  [Crompton  J.  Since  the  Act, 
upon  which  Rex  v.  The  London  Dock  Company  (a)  was 
decided,  large  words  have  been  introduced  into  the 
compensation  clauses  taking  in  every  kind  of  injury — 
namely,  "  lands  taken  or  injuriously  aflfected,'']  Those 
words  must  be  limited  to  injury  to  land,  otherwise  they 
would  include  damage  arising  from  the  vibration  caused 
by  the  passing  of  trains,  which,  in  He  Penny  and  Tlie 
South  Eastern  Railway  Company  (6),  Lord  Campbell  said 
was  not  a  ground  of  compensation.  They  would  also 
embrace  injury  jfrom  the  lands  of  a  farm  being  severed. 
Indeed,  it  would  be  difficult  to  say  where  the  line  could 
be  drawn. 


1862. 


Chamberlain 

V. 

West  End  of 

London  and 

Crystal 

Palack 

Hailwaj 

Companj. 


Lush  was  not  called  upon  to  reply. 


CocKBURN  C.  J.  I  am  of  opinion  that  the  plaintiff 
is  entitled  to  judgment.  Whenever  the  powers  conferred 
on  a  railway  Company  interfere  with  private  rights,  I 
think  the  sound  and  wholesome  test  is  that  laid  down 
by  Lord  Campbell  in  Re  Penny  and  The  South  Eastern 
Railway  Company  (c),  that  if  an  action  would  have 
lain  for  the  injury  done  by  the  Company's  works  unless 
their  Act  had  authorized  them,  then  the  land  is  injuri- 
ously affected,  and  compensation  may  be  awarded. 

(a)  5A,fE.  163.  (b)  7  E.  4- B.  CCO.  672. 

(c)  7Kj'B.  660.  669. 
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Crompton  J.  The  reason  of  the  judgment  in  Ivemr, 
Chambbblaim  Moore  {a),  given  from  a  manuscript  note  of  ffUktCJ. 
West  Ehd  op  ^^  *  ^^^  ^  Chichester  v.  Lethbridge  (i),  and  which  wm 

cited  by  Tindal  C.  J.  in  Rose  ▼.  Groves  (c),  applies  to 

this  case. 

Blackburn  J.  This  Courts  in  Dobson  y.  Blackmn (J\ 
approved  the  case  of  Chichester  v.  Lethbridge  (b),  and  in  t 
considered  judgment  afibmed  the  principle  that  an  indi- 
vidual who  sustains  special  damage^  more  than  the  rot 
of  Her  Majesty's  subjects^  from  the  unlawful  obstnicticm 
of  a  highway  may  maintain  an  action. 


London  and 

Cbtbtal 

Palaob 

Railway 

Company. 


Mellor  J.  concurred* 


Judgment  for  the  plaintit 


(a)  \Ld.Raym,^6;  Carth.ibl;  I  SaliA5;  12 Mod.2lG2;  Com,Si 

(b)  WiUes,  71. 74,  note  (a).  (c)  b  M,  i  Gr,  6ia.  617. 
(d)  9  Q.  B,  991. 1002, 1003. 
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[1863.] 


IN  THE  EXCHEQUER  CHAMBER.    ^«!*9'.  „, 

February  2du 


For  head  note,  see  ante,  p.  G05. 

Chamberlain  against  The  West  End  of  London 
and  Cbystal  Palace  Railway  Company. 

TPHE  defendants  having  brought  error  upon  the  above 
judgment,  the  case  was  argued  in  Michaelmas  Term 
November  26th,  27th,  1862,  and  Hilary  Vacation,  Feb^ 
Tuary  2d,  1863. 

Bachfort  Clarke,  for  the  defendants. — ^The  test  laid 
down  by  Lord  Campbell  ia  Re  Penny  and  The  South 
Eastern  Railway  Company  (a),  and  adopted  by  the 
Court  below  in  this  case,  is  not  well  founded.  \_WiU 
liams  J.  That  test  was  first  suggested  by  my  brother 
Keating  in  arguing  the  case  of  Glover  v.  The  North 
Staffordshire  Railway  Company  (6),  and  was  adopted 
eologistically  by  Lord  Campbell.^  In  Re  Penny  and  The 
South  JEastem  Railway  Company  (c),  the  judgment  of 
Lord  Cranworth  C.  in  The  Caledonian  Railway  Company 
r.  Ogilvy  (d)  on  the  same  point  was  referred  to,  which  is 
guarded  thus :  "  I  am  far  from  admitting  that  he  would 
Lave  a  right  of  compensation  in  some  cases  in  which, 
f  the  Act  of  Parliament  had  not  passed,  there  might 
Lave  been  not  only  an  indictment,  but  a  right  of  action.'^ 

(fl)  7E.  4-B.  660.  669.  (b)  16  Q.  B.  912.  923. 

(c)  7  E.  #  B.  660.  667.  668.  {d)  2  Macq.  229.  235. 
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Chambkrlaih 
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West  End  of 

London  and 

GartTAL 

Pa LACK 

Railway 
Company. 


[exch.  ch.  hilai 

And  then  Lord  Campbell  said 
entitled  to  compensation  in  si 
"  Even  where  the  damage  was 
is  some  inaccuracy  in  the  repoi 
C.  J.  That  dictum  is  certain! 
my  mind.]  In  The  Caledoni 
Colt  (a)  Lord  Campbell  C.  sj 
that  this  statutory  tribunal  is 
compensation  for  losses  susts 
what  the  railway  Company  m 
powers  which  the  L^islature  1 
and  that  for  anything  done  ii 
or  contrary  to  what  the  Legisl; 
powers,  has  commanded,  the 
mon  law  action  in  the  commoi 
referred  to  The  New  River  I 
respt  (i).]  [Erie  C,  J.  Wl 
between  such  an  injurious  aff 
a  person  to  compensation,  and 
must  be  a  direct  injury  to  lan< 
tenements  and  hereditaments 
quential  damage.  The  divers 
highway,  upon  which  a  pen 
houses,  is  not  a  case  for  com] 
of  this  highway  affects  the  wh( 
is  a  necessary  damage  to  the 
making  of  the  railway,  and 
the  land  as  such.  [Williams 
land,  with  a  frontage  to  a  hi 
has  valued  at  1000/.,  and  tb 

(a)  3  Macq.  833.  838,  J 
{b)  2dL.J.M.C,  03; 
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tt^d  he  then  values  it  at  500/.  only,  is  not  the  land      [1863.] 
Injuriously  affected  ?]     Not  within  the  meaning  of  The  chambbrlaih 

Uuda  Clauses  Consolidation  Act,  1845,  8  &  9  Vict  ^      ^• 

'  '  Weot  Eni>  of 

«•  18.  and  The  Railways  Clauses  Consolidation  Act,    Lompof  and 
-^  "  Crtbtal 

1845,  S&;9  Vict  e.  20.      - 

The  sections  of  stat.  8  &  9  Vict.  e.  18.,  from  sect  22 
0  fleet  68,  inclusiye>  relate  to  the  purchase  and  taking 
^  lands.  The  provisions  relating  to  the  stopping  up 
,A   diverting  of  roads,  whether  public  or  private,  are 

«tat  8  &  9  Vict  c.  20.,  from  sect.  46  to  sect.  64 
ilmisive.''  By  sect.  58  the  Company,  before  they  in- 
■^Jere  with  any  road,  are  required  to  substitute  another 
<5>€mvenient  or  as  nearly  so  as  may  be.  By  sect.  54,  if 
^7  &il  to  do  so,  they  are  liable  to  a  penalty  of  20/.  for 
<&*y  day  during  which  the  default  continues,  recoverable 
"  ^e  trustees  of  the  road  if  it  is  a  public  road,  or  in 
^^  of  a  private  road  by  the  owner  thereo£  And,  by 
ot  55,  if  a  person  entitled  to  a  right  of  way  over  any 
*«jd  interfered  with  by  the  Company  shall  suffer  any 
■Ccnal  damage  by  reason  of  their  default  in  making 
^«>iher  road,  he  may  recover  that  damage  by  action  on 
^^  case.  Again,  by  sect.  56,  the  Company  are  required 
^  ^^estore  the  road  interfered  with,  or  make  a  permanent 
•-l^tituted  road,  equally  convenient  as  the  former,  or  as 
^^r  thereto  as  circumstances  will  allow;  and,  by  sect.  57, 

^uch  road  be  not  so  restored  or  the  substituted  road  so 
^^^^Upleted  within  certain  specified  periods,  the  Company 
*^^11  forfeit  5i,  for  every  day  after  the  expiration  of  such 
^'^ods,  to  the  trustees  of  the  road  if  public,  or  if  a 
'^^vate  road  to  the  owner  thereof.  No  compensation  is. 
►^Ven  for  private  injuries  caused  by  the  stopping  up  or 

"VOL.  II.  2   s  B.   &  s. 
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[1803.]      diversion  of  public  roads.   And,  in  fVatkhu  v.  The  Great 

Chambeblaim  Northern  Railway  Compa^iy  (a),  it  was  held  that  sUt 

West  End  of  ^  *^  ^  Vict.  c.  18.  took  away  the  common  hiw  right  of 

^RWAL*^   action  for  an  interference  with  a  private  right  of  wiy 

Palace       except  when  special  damage  had  been  sustained.   "He 

Company,     special  Act  empowers  the  Company  to  divert  the  dd 

road,  and  gives  the  public  a  new  one. 

Rex  V.  The  Bristol  Dock  Company  (ft)  andAx  v.  jRW 
London  Dock  Company  {c)  are  authorities  in  favour  of 
the  defendants.  In  the  former  case  the  injury  to  the 
water  of  the  river  Avon^  by  the  works  executed  by  Tk 
Bristol  Dock  Company  under  their  Acts,  was  held  to  k 
a  common  damage  for  which  the  owners  of  a  brewoy 
could  not  claim  compensation  under  a  clause  in  one  of 
the  Acts  which  was  larger  in  its  terms  than  the  compen- 
sation clauses  in  stats.  8  &  9  Vict.  cc.  ]  8  &  20.  In  Ba 
V.  The  London  Dock  Company  (c)  this  Court  hdd  thit 
the  tenants  of  a  public  house,  whose  custom  had  bees 
affected  by  the  works  of  the  Company  cutting  off  the 
communication,  were  not  entitled  to  compeDntka 
under  a  clause  which  gave  compensation  if  any  penoB 
having  an  estate  or  interest  not  less  than  a  tenancy  froB 
year  to  year  in  any  houses,  lands  &c.,  should  be  injured 
in  his  estate  or  interest  by  any  of  the  works  andio- 
rlzed  by  the  Acts :  and  Lord  Denman,  in  delivering  tk 
judgment  of  the  Court,  said, p.  179,  "The  inoonveniooe 
they  complain  of  is  not  only  one  common  in  a  greiter 
or  less  degree  to  every  inhabitant  in  the  neighbourhood 
but  it  is  the  necessary  consequence  of  the  lawful  Act 


(a)  16  Q.  B.  961.  (A)  12  Easi,  429. 

(r)  bA.fE.  163. 
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done  by  the  Company/'  In  Rex  y.  Pease  (a)  the  prin- 
ciple urged  by  Sir  F.  Fdllock  in  al^giutoent,  p.  87,  that 
in  undertakings  in  which  the  public  are  largely  interested 
''some  public  benefit  is  to  be  sacrificed  to  the  greater 
public  benefit  derived  from  the  undertaking/'  was 
adopted  by  Parke  J.  in  deUvering  the  judgment  of  the 
Courts  p.  41. 

The  cases  relied  upon  by  the  plaintiff  do  not 
conflict  with  Rex  v.  London  Dock  Company  (&).  In 
Wilkes  V.  The  Hungerford  Market  Company  (c),  which 
was  reo^nized  in  Rex  y.  The  London  Dock  Company  {b\ 
tbe  declaration  shewed  special  injury  to  the  plaintiff 
alone  beyond  the  common  and  public  nuisance.  In 
Reg*  y.  Hie  Eastern  Counties  Railway  Company  {d)  the 
railway  cutting  caused  an  actual  injury  to  the  land; 
as  Lord  St.  Leonards  observed  in  The  Caledonian  Rail* 
way  Company  v.  Ogilvy  («),  or  at  all  events  an  injury  to 
an  easement  in  the  nature  of  land,  which  was  not  com- 
mon to  all  the  Queen's  subjects;  and  the  case  was 
dedded  upon  the  provisions  of  the  special  Act,  6  &  7 
W.  4.  c.  cvi.  [Erie  C.  J.  That  statute  contemplated 
satisfiEUStion  for  injury  sustained  by  the  raising  or  lowering 
of  a  highway.]  In  Re  Jvbb  v.  The  Hull  Dock  Company  (/), 
by  the  interpretation  clause  of  The  Hull  Dock  Company's 
Act,  7  &  8  Vict.  c.  ciii.,  the  word  "  lands"  extended  to 
"profits";  and  it  was  held  that  the  premises  of  a 
brewery  having  been  taken  by  the  Company  for  the  pur- 
poses of  their  works,  the  owner  was  entitled  to  compen- 
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(a)  4  5.  #  Ad,  30. 
(c)  2  Bing,  N.  C.  281. 
(«)  2  Macq.  229.  248. 


ib)  bA.^E.  163. 178. 
(d)  2  Q,  B.  347. 
iDOQ.B.  443. 
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Weitem  Railway  Company  (a),  which  was  like  Reg.  r.  The       [1863.] 
Eastern  Catinties  Railway  Company  (3),  the  Company's  chambkblaiw 
works  touched  the  boundary  line  of  the  plaintiff's  property,  ^^^  ^j^^  ^^ 
and  interfered  with  his  private  right  of  stepping  out  of  his 
house  into  the  highway ;  they  actually  took  his  land,  the 
presumption  being  that  he  was  owner  ad  medium  Jilum 
moB.      [Erie  C.  J.   The  judgment  of  the  Court  did  not 
proceed  on  that  ground.]   In  Tuohey  v.  The  Great  South- 
ern and  Western  Railway  Company  (c)  the  embankment 
which  was  opposite  to  the  plaintiff's  house  caused  rain 
water  and  mud  to  run  into  his  house,  and  the  action  was 
held  maintainable  because  the  house  itself  and  the  access 
to  it  were  impinged  upon  and  interfered  with,  so  that 
there  was  a  ''taking"  of  his  ''land"  in  the  wide  sense  of 
that  word. 

As  to  the  cases  in  Chancery.  In  The  London  and 
North  Western  Railway  Company  v.  Smith  (rf),  where  the 
defendant  had  a  house  similarly  affected  to  the  plaini> 
tiff's,  an  injunction  was  granted  in  order  that  the  de- 
fendant might  bring  an  actiou  to  try  his  right  at  common 
law ;  and  JjotA.  Cottenham  said,  p.  228,  "  If  the  Company 
are  liable  to  him,  it  is  obvious  that  they  are  also  liable 
to  all  his  neighbours ;  but  the  difference  between  the 
injury  to  one  house  and  another  in  the  same  street  must 
be  very  small  and  difficult  to  ascertain,  when  the  case 
shaU  arise  in  which  it  may  be  held  that  one  house  is 
entitled  to  compensation  and  the  next  not."  In  The 
JSast  and  West  India  Docks  Company  v,  Gattke  (e)  the 
damage  done  was  a  direct  injury  to  the  land ;  and  upon 


{a)  10  Irish  C(m.  Law  Bep.  46.  (b)  2  Q.  B.  347.  • 

{c)  10  Irufh  Com,  Law  Rep.  98.  (d)  I  Mac.  #  (?.  216, 

(f)  3  Mac.  4-  G.  l£>r>. 
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[1863.]      that  ground  Lord  Truro  C,  p.  168,  distingnislied  it  from 

Chamberlaih  ^^  London  and  North  Western  Railway  Compamfi, 

West  Ehd  of  '^^^^^  (^)-  ^*^  London  and  North  Western  RaUufO]/  Cmi- 

^waT^   ;?any  v.  Bradley  (6)  and  The  Sutton  Harbour  Imprm- 

Falaob      fnent  Company  v.  Hitchens  {c)  followed :   in  thoie  flie 

Company.     Court  refused  to  interfere.    But  the  principle  on  wUdi 

Lord  Cottenham  gave  judgment  in  The  London  and  NmA 

Western  Railway  Company  ▼.  Smith  (a)  was  not  om^ 

ruled.    Li  Ware  v.  The  Regent!* s  Canal  Company  (rf),  an 

injunction  was  refused  by  TiOrd  Chelmsford  C,  on  tlie 

ground  that  no  injury  had  been  occasioned  to  any  indi- 

vidualj  or  was  imminent  or  was  of  irreparable  oollB^ 

quence. 

Further,  the  damages  are  only  contingent  and  specn* 
lative,  because  some  of  the  houses  were  not  finisbei 
In  Lee  v.  Milner  (e)  Lord  Abinger  said,  p.  839,  "In 
this  case  the  jury  have  found  no  damage  yet  sustainfld: 
how  then  can  they  find  a  verdict  for  contingent  damnga^ 
which  may  never  occur  at  al)  ?*'  In  Broadbent  t.  3V 
Imperial  Gas  Company  (/),  which  was  an  injunction  to 
restrain  the  Company  from  using  or  malciTig  gas  in  ndi 
a  manner  as  to  permit  its  escape,  Wilks  J.,  in  deliTV- 
ing  the  opinion  of  Crompton  J.  and  himself,  pcnnted  ont^ 
p.  458,  that  the  damages  were  too  uncertain  to  be  aioer- 
tained  once  for  all.  It  is  observable  that  The  Oai- 
works  Clauses  Act,  1847,  10  &  11  VicL  c.  15.,  contiini 
a  special  clause,  sect  29,  that  nothing  in  that  Act  or 
the  special  Act  shall  prevent  the  Company  from  bang 

(a)  1  Mac.  4-  G.  216.  (b)  3  Afae,  #  G.  338. 

{€)  IDeG.M.^G.m.  {d)3I>eG.fJim$i,2VlSSS, 

(e)  2M,^W,  824. 

(f)  1  DeG.M,^  G,  436,  affirmed  in  H.  L.,  7  H.  L.  Cos.  600. 
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liable  to  an  indictment  for  nuisance^  or  to  any  other      [1863.] 

legal  proceeding  to  which  they  may  be  liable  in  couse-  chambeiilaih 

quence  of  making  or  supplying  gas,  which  shews  that  ^^g^  e„d  of 

otherwise  the  party  injured  would  have  been  deprived  of    Lo»»o"  ^^ 

his  action.  Palace 

Railway 

The  plaintiff  is  not  entitled  to  all  the  damages  given  Company. 
in  the  award.  The  notice  of  the  plaintiff  states  that,  *'  by 
the  execution  of  the  railway  and  works  authorized  by  the 
said  Acts  of  Parliament/^  not  by  their  continuance,  ''the 
said  Company  had  injuriously  affected  certain  houses, 
buildings,  tenements  and  premises  of  the  plaintiff^'  as 
dwelling  houses,  whereas  the  award  gives  compensation 
for  damage  to  the  houses  of  the  plaintiff  as  shops. 

Lush,  for  the  plaintiff.— -Sect  6  of  The  Railways 
Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  20.,  is 
not  confined  to  ''  owners  and  occupiers^^  but  extends  to 
''aU  other  parties  interested  in  any  lands  taken  or  used 
for  the  purposes  of  the  railway,  or  injuriously  affected 
by  the  construction  thereof,^'  which  shews  that  to  en- 
title a  person  to  compensation  it  is  not  necessary  that 
land  should  be  taken.  Sect.  16,  which  enables  the 
Company  to  divert  this  road,  provides  that  they  "  shall 
make  full  satisfaction  in  manner  herein  and  in  the 
special  Act,  and  any  Act  incorporated  therewith,  pro- 
vided^ to  all  parties  interested,  for  all  damage  by  them 
sustained  by  reason  of  the  exercise  of  such  powers.'' 
And  sect.  68  of  The  Lands  Clauses  Consolidation  Act, 
1845,  8  &  9  Vict  c,  18.,  defines  the  mode  of  recovering 
compensation. 

Under  these  clauses  an  owner  of  land  is  entitled  to 
compensation  wherever  his  lands  are  injuriously  affected. 
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[1863.]      although  they  are  not  taken  by  the  Company ;  and  thej 

Ca^BOLLAur  '^^  injurionaly  affected  when  the  damage  done  to  them 

Weft  Esd  of  ^^  ^®  execution  of  the  works  under  the  powen  of  die 

L0XD09  and    special  Act  would  have  entitled  the  owner  to  hring  an 

Paiacb      action  against  the  Company  if  the  making  of  the  ndl- 

Railwaj' 

Compuij.  way  had  not  been  authorised  by  that  Act :  compenn- 
tion  being  substituted  for  an  action.  There  must  be 
a  detriment  to  the  land  by  an  act  which  would  harne 
been  wrongful  to  the  owner  of  the  land  but  for  tbe 
statutory  powers  under  whidi  it  was  done.  [Erk  C  J. 
The  owner  of  land,  to  whom  the  use  of  a  highwayii 
raluable,  could  not  bring  an  action  for  the  obstruction  of 
it  except  in  respect  of  the  special  loss  whidi  he  sustained 
in  each  particular  instance;  PaineY.  Paririch(ay\  Siqp- 
pose  the  obstruction  was  permanent.  {^fFtlBamsJ.  Hm 
bringing  successive  actions  was  a  means  of  compeUingfle 
defendant  to  remove  such  an  obstruction  or  to  gire  the 
price  of  the  land.]  The  difference  between  an  action  far 
an  obstruction  and  compensation  is  that  the  jury  rnvt 
give  all  the  damages  in  one  assessment :  there  is  no 
means  of  obtaining  compensation  for  recurring  damage. 
[Erie  C.  J.  Can  the  stoppage  of  a  highway  be  said  to 
be  a  damage  to  land  ?]  In  Rey.  v.  ITie  JSoitem  OmiAt 
Railway  Company  (&)  compensation  was  given  for  dsouge 
affecting  the  value  of  land.  [He  also  cited  WUka  t. 
The  Hungerford  Market  Company  (c).]  The  umpire  hu 
found  that,  by  reason  of  the  obstruction  of  the  hi^ 
way  by  the  railway,  the  value  of  the  plaintiff's  premiiei 
has  been  greatiy  diminished,  and  he  has  shewn  in  what 
inanner. 

(a)  Cartk,  191.  (6)  2  Q.  B.  347. 

(r)  2  Bing,  K  C.  281. 
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This  is  a  case  in  which  an  action  would  have  lain,      [1863.] 


London  and 

Crystal 

Palace 

Bailwaj 

Company. 


supposing  the  works  had  not  been  authorized  by  an  Act  chambkrlaih 
of  Parliament.     In  The  Caledonian  Railway  Company  v.  yf^^  end  of 
Ogilvy  (a)  the  whole  claim  was  for  personal  inconveni- 
ence occasioned  to  the  occupier  of  a  house  by  reason  of 
the  railway  being  made  to  cross  the  highway  on  a  level, 
and  Lord  Cranworth  C.  and  Lord  St.  Leonards  put  their 
judgment  on  the  ground  that  the  claimant  was  not 
entitled  to  compensation  for  personal  inconvenience. 
Lord  Cranworth  C.  supposes  the  case  of  a  Company, 
without  the  authority  of  an  Act  of  Parliament,  making 
a  railway  across  a  public  road,  and  erecting  gates  on  it, 
and  says,  p.  236-7,  ''the  owner  of  the  estate  might, 
with  respect  to  any  detention  occasioned  to  him  by  the 
dorang  of  those  gates,  bring  an  action   against  the 
makers  of  the  railway,  and,  as  he  might  do  this  toties 
quaiies,  he  would  probably  have  more  frequent  rights  of 
action  than  other  subjects  of  Her  Majesty.  But  it  would 
only  be  a  more  frequent  repetition  of  the  same  damage ; 
it  would  not  be  any  damage  dififerent  from  that  which 
might  be  sustained  by  any  other  subjects  of  Her  Ma- 
jesty ;  for  all  attempts  at  arguing  that  this  is  a  damage 
to  the  estate  is  a  mere  play  upon  words.   It  is  no  damage 
at  all  to  the  estate,  except  that  the  owner  of  that  estate 
would  oftener  have  a  right  of  action  from  time  to  time 
than  any  other  person,  inasmuch  as  he  would  traverse 
the  spot  oftener  than  other  people  would  traverse  it.'* 
Here  the  umpire  finds  that  it  is  a  damage  to  the  estate, 
and  that  is  a  question  of  fact.    Lord  St.  Leonards  says, 
pp.  246-7,   ''It  must  be  utterly  indiflFerent  to  a  case. 


(a)  2  Macq,  229. 
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[1863.]  ^^  ^bis  sort  whether  land  be  taken  or  not  as  an  abitnct 
ChamberlaTh  question ;  because  it  is  quite  settled  that  there  may  be  i 
West  End  of  damage,  and  compensation  may  be  required  by  apartj 
^Crtstal*^  from  whom  no  land  is  taken.''  And  both  the  leaned 
Palace  Lords  approved  of  Reg.  v.  The  JSastem  CoutvUet  Bailw&i 
Company.  Company  {a\  In  Moore  v.  The  Great  Southern  and  ffetUn 
Railway  {b)  the  plaintiff  occupied  a  cottage  and  a  imall 
piece  of  land^  on  a  level  with  and  abutting  on  a  puUic  high 
road  from  which  a  short  way  or  passage  over  the  plaintif  i 
land  afforded  access  to  his  cottage.  The  railway  Companj, 
in  the  execution  of  their  works^  lowered  the  public  high 
road  seven  feet,  leaving  the  plaintiff's  land  and  cottage 
on  the  edge  of  a  precipice  of  that  height^  and  therebf 
obliging  the  plaintiff  to  make  use  of  a  step  ladder  in  order 
to  obtain  access  from  the  public  highway  to  the  way  or 
passage  leading  over  his  land  to  his  cottage ;  and  it  vai 
held  by  the  Exchequer  Chamber  in  Ireland  (affirmiDgtlie 
judgment  of  the  Queen's  Bench  there)  that  the  action  m 
not  maintainable,  the  injury  complained  of  by  the  pUa- 
tiff  being  an  injury  of  a  permanent  nature  to  his  land, 
and  therefore  the  subject  of  compensation^  under  The 
Railways  Clauses  Consolidation  Act,  1845,  sect.  6,  and  the 
Irish  Act,  14  &  15  Vict.  c.  70.,  by  which  it  is  modified. 
In  Tuohey  v.  Tlie  Great  Southern  and  IFestem  Raibtaji 
Company  (c)  the  plaintiff  occupied  a  dweUing  hooie 
abutting  on  a  public  highway,  and  the  railway  Company 
in  the  execution  of  their  works  raised  the  pubUc  highway 
to  the  height  of  ten  feet  opposite  to  the  plaintiff's  hn^t, 
and  the  special  damage  alleged  to  result  firom  the  acii 

(a)  2  Q.  B.  347. ;  2  Railw.  Cos,  736. 
(A)   10  Irish  Conu  Law  Rep.  46. 
(c)  10  Irish  Com.  Law  Uep.  98. 
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I  defendants  was^  that  the  access  to  the  plaintiff's  [1863.] 

ras  impeded^  and  the  house  rendered  damp  and  Chambeblain 

ome  by  rain  and  mud,  which  penetrated  into  it  w^st  End  of 

an  adjoining  bridge^  whereby  the  plaintiff  lost  his  ^^^^^  "" 


( ;  and  it  was  held  that  the  action  was  not  maintain - 

the  plaintiff's  loss  of  health  being  the  consequence 

injury  to  his  house^  and  such  injury  being  of  a 

Eient  nature  and  the  subject  of  compensation  under 

itute. 

The  sections  of  stat.  8  &  9  Vict  c.  20  {$$.  53  &  54, 

&j  57)j  which  require  the  Company  when  they  inter- 

wjth  any  road  to  substitute  another  as  convenient 

de  former,  under  certain  penalties,  are  for  the  pro- 

ki^ction  of  the  public  or  of  the  private  person,  and  do 

>oi  take  away  the  compensation  to  which  an  owner  or 

licctipiar  who  suffers  a  peculiar  injury  is  entitled.    As 

C.  J-  observed  in  Tuohey  v.  The  Great  Northern 

Western  Railway  Company  (a) :  "  Not  only  is  com- 

[leusation  given  by  the  Legislature  to  individuals  for  any 

iujuiy  which  they  may  sustain,  but  a  penalty  is  also 

Ed  for  not  duly  substituting  a  proper  road,  before 

ling  to  interfere  with  an  existing  one;   which 

aalty,  in  the  case  of  a  public  road,  may  be  sued  for  by 

I  trustees  or  other  persons  in  whom  the  management  of 

btich  road  is  vested ;  and,  in  the  case  of  a  private  road, 

by  the  owner  of  such  private  road.'* 

The  cases  in  Chancery  only  shew  that  this  is  a  matter 

which  those  Conrts  will  not  interfere,  and  that  it  is  to 

be  dealt  with  at  common  law. 

Bex  v.  Pea$e  (b)  was  an  indictment  for  doing  that 

expressly  authorized  to  be  done.      In 

.  Law  Bep,  103.  (h)  A  B.  ^  Ad.  30. 


Cbtbtal 
Palace 

Bailway 
Companj. 
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[1863.]  Glover  v.  The  North  Staffordshire  Railway  Company  (a\ 
Chambkrlaih  ^hich  lays  down  the  same  principle  as  Wilies  y.  TIu 
w  .     E      OF  ^^^ff^fi^^  Market  Company  (ft),  a  private  way  leading 

London  and   across  a  public  road  was  obstructed,  and  it  was  held  that 
Crystal  '^  ' 

Palaob      the  land  of  the  plaintiff  was  injuriously  affected.   In 

Company.  Hose  v.  Groves  (c)  the  plaintiff  occupied  a  public  hooBe, 
abutting  upon  the  river  Thames,  to  which  persona  uaed 
to  come  by  boats,  and  the  defendant  floated  a  qiumtitj 
of  timber  close  to  the  jflaintiff^s  premises  and  ao  ob- 
structed the  access  to  his  house ;  and  it  was  held  that 
special  damage  was  shewn  for  which  an  action  wouU 
lie.  Where  such  damage  is  sustained,  the  owner  of  land 
has  the  same  right  to  compensation  as  if  a  private  way 
was  obstructed.  In  The  New  River  Company^  appt8.| 
Johnson^  respt.  {d),  which  was  a  complaint  for  divertiDg 
water  from  the  well  of  the  respondent,  the  order  of 
justices  for  payment  of  compensation  to  the  respondent 
was  quashed  because  he  had  no  right  to  underground 
water. 

As  to  the  argument  that  the  damages  were  specnla- 
tive,  and  that  the  plaintiff  was  not  entitled  to  all  die 
damages  given,  it  is  found  that  four  of  the  houses  were 
completed,  and  the  others  were  in  course  of  constrne- 
tion ;  and  the  amount  of  damage  sustained  is  a  matter 
of  fact  for  the  umpire.  The  plaintiff  must  recover  it 
once  for  all.  But,  even  if  the  umpire  was  wrong  in 
awarding  compensation  to  the  extent  he  has  done, 
his  decision  cannot  be  questioned  in  this  proceeding; 


(a)  16  Q.  B.  912.  (A)  2  Bing,  N,  C.  281. 

(r)  5  Af.  #  Gr.  6ia 

(fi)  2D  L.  j;  M.  (?.  93;  6  Jur.  N.  S.  374. 
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Mortimer  V.  The  South  Walts  Railway  Company  (a).  The      [1863.] 
Company  should  have  asked  the  umpire  to  sever  the  chambebulih 
damages;  the  only  course  which  can  be  taken  now  is  to  -vvest^End  or 
move  to  set  the  award  aside^  as  was  done  with  reference    ^^''^o''  ^^^ 
to  the  inquisition  in  Re  Penny  and  The  South  Eastern      ^.^^" 
Railway  Company  (i).  Company. 

Rochfort  Clarke,  in  reply. — The  Lands  Clauses  Con- 
solidation Act,  1845,  8  &  9  Vict.  c.  18.  s.  68.,  relates 
to  ''lands''  construed  in  the  narrow  sense  of  that  word ; 
though  by  the  interpretation  clause,  sect.  3,  the  word 
''  lands''  shall  extend  to  "  hereditaments,"  it  cannot  in 
sect.  68  apply  to  an  easement :  that  section  applies  to  cases 
in  which  the  Company  exercise  a  dominion  over  lands  of 
an  owner,  and  not  to  the  case  of  a  highway  obstructed  or 
diverted.  And  The  Railways  Clauses  Consolidation  Act, 
1845,  8&9  Fict.  c.  20.  ss.  6. 16.,  apply  where  damage  is 
done  by  the  works  of  the  Company  in  the  course  of  their 
construction,  or  where  land  is  taken  by  them  for  carrying 
on  their  works.  Sect.  16  relates  to  matters  which  the 
Company  may  do  irrespective  of  the  powers  given  by  the 
Act,  and  to  the  manner  in  which  they  execute  their 
works;  Rey.  v.  The  East  and  West  India  Docks  and 
Birmingham  Junction  Railway  Company  (c),  per  Lord 
Campbell:  and  the  proviso  to  that  section  requires  the 
Company  to  give  satisfaction  "for  damage,"  not  "  for 
injuriously  aflfecting."  If  the  embankment  on  which  the 
substituted  road  is  carried  does  not  afifect  the  light  or 
air  of  the  plaintiff,  or  the  access  of  his  house  to  the 
highway,  it  is  a  common  public  inconvenience  for  which 

(a)  \E,^E,  375.  {h)  7  E.  i'  2?.  660. 

(r)  2  E,  4'  B.  46fi.  474. 
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[1868.]      he  is  not  entitled  to  compensation* 


Chamberlain  sion  of  the  highway  for  the  purposes 
West  End  or  ^  *  ^^^  ^^^  ^f  highway.      Formt 

^^^J^^^  been  inquired  into  by  a  writ  of  ad  ( 
^|j\J;j^^       which  the  question  would  be  wheth 

Company.  inconvenient  to  the  public,  not  wl 
venient  to  private  persons.  And 
Act,  5  &  6  W.  4b.  c.  50.,  compensatit 
for  the  diversion  of  a*  highway;  tl 
sects.  88, 89,  is  by  appeal  to  the  Quai 
to  summon  a  jury  '*  for  the  purj 
whether  the  proposed  new  highwa; 
commodious  to  the  public,  or  whet 
way  so  intended  to  be  stopped  up,  ei 
ject  as  aforesaid,  is  unnecessary,  or  ^ 
appealing  would  be  injured  or  aggrie 
by  the  common  law  or  the  Highwa; 
compensation  for  damage  resulting 
version  or  abandonment  of  a  highii 
The  Governor  of  ike  Cast  Plate  Mi 
dith  (a).  Rex  v.  Russell  {by]  Purtl 
be  abandoned,  and  in  that  case,  b 
c.  clxxvii.  *.  43.,  the  highway  must 
shews  that  the  damages  are  uncerta 
not  be  recovered;  Leey.  Milner  (c). 
sumption  is  that  things  will  continu 
Glover  v.  The  North  Staffordshire  1 
the  Company  exercised  dominion  ov 
Lord  Campbell  said,  p.  921,  ''In 
they  often  are  cases  of  great  hardshi 

(a)  4  T.  B.  794. 
(r)  2M.4-  JT.  824. 


XX VL   VICTORIA.] 


633 

[1863.] 


in  value  without  being  what  the  statute  tenns  injuriously 
aflfected/'     Sose  v.  Graves  (a)  was  an  action  for  ob-  Chambeblaih 
structing  the  access  to  the  plaintiflf  ^s  house,  and  there  w^g,  £„,,  ^, 
was  an  averment  of  intentional  damage  to  the  plaintiflf :    ^r^JI^^*^ 
there  was  an  injury  to  the  plaintiff  with  which  the       wij^°" 
public  had  nothing  to  do.    In  Wilkes  v.  T7ie  Hungerford      Company. 
Market  Company  {b)  the  injury  of  which  the  plaintiff 
complained  was  injury  to  his  business  as  a  shopkeeper ; 
and  Bosanquet  J.,  p.  298^  said,  "  It  may  be  that  others 
have  also  been  injured  in  the  same  way,  and  a  case  has 
been  put  in  argument  of  every  individual  shopkeeper  in 
a  long  line  of  streets  suffering  a  like  injury  from  the 
same  cause.    That  extreme  case,  however,  does  not  re- 
semble the  present,  in  which  the  peculiar  injury  is  put 
as  only  accruing  to  a  single  individual/'     In  Iveson  v. 
Moar{c),  which  was  an  action  for  obstructing  a  highway, 
and  so  preventing  access  to  a  colliery  *^prapk  adjacens"  to 
the  highway,  the  damage  was  direct.     Turton  J.,  one  of 
the  Judges  who  in  holding  that  the  action  lay,  differed 
from  Lord  HoU,  expressly  did  so  on  the  groimd  that  the 
way  was  stopped  maliciously,  as  was  proved  before  him 
on  the  trial;  and  in  Willes,  74,  note  (a),  it  is  said  the 
reason  of  the  judgment  of  the  rest  of  the  Judges  ''  was 
principally  this,  that  it  sufficiently  appeared  that  the 
plaintiff    must    and    did    necessarily  suffer   a   special 
damage  more  than  the  rest  of  the  King's  subjects  by 
the  obstruction  of  this  way.''     In  Hubert  v.  Groves  {d) 
Lord  Kenyan  nonsuited  the  plaintiff  in  an  action  for 
consequential  damage  to  his  business  as  a  coal   and 

(a)  hM,%Gr,  613.  (*)  2  Bing.  N.  C.  281. 

[c)  lW.^flywi.486;  CVir/A.  451;  ISalkAd;  12  Mod.  262;  Co7n.  ^. 

(d)  1  Esp.  148. 
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he  House  of  Lords  sent  the  case  back  to  the  Ckmrt  of  [1863.] 

Sessions  because  the  verdict  was  for  *'  severance  and  level  chambeblain 

rossing/'  without  distinguishing   how  much  was  to  wkst  End  o? 

te  for  ''  severance^^  and  how  much  for  ''  level  crossing/'  ^c^^^^ 

ind  it  was  impossible  to  reduce  the  verdict  quoad  ''the  £^^" 

Bvel  crossing/'  which  did  not  ground  a   claim    for  Compwiy. 
lamages. 

Erle  C.  J.  We  are  all  of  opinion  that  the  judgment 
it  the  Court  below  ought  to  be  affirmed. 

This  is  an  action  brought  upon  an  award  made  by  an 
impire  under  The  Lands  Clauses  Consolidation  Act^ 
1846,  8  &  9  Vict.  c.  18.,  in  which  the  plaintiff  seeks 
xnnpensation  on  the  ground  that  his  land  has  been  in- 
juriously affected  by  the  execution  of  the  works  of  the 
Dompany.  He  claims  under  The  Lands  Clauses  Con- 
lolidation  Act,  1845,  8  &  9  Vidiiac.  18.,  and  also  under 
The  Bailways  Clauses  Consolidation  Actr  1845,  8  &  9 
Viet.  c.  20.,  which  are  in  effect  embodied  ^n  the  special 
Act  of  the  Company,  16  &  17  Vict  c.  dxxx.,  sect.  65. 
The  umpire  finds  as  the  fiEu^s  on  whichrHhe  claim  of 
Qie  plaintiff  rests  that  certain  houses  of  the  plaintiff, 
lome  of  which  were  in  the  course  of  erection  and  others 
completed,  were  injuriously  affected  by  the  acts  of  the 
lefendants;  that  their  value  was  depreciated  because 
the  highway  was  stopped  up,  and  the  easy  access  which 
before  existed  to  them  was  taken  away.  It  is  clear, 
therefore,  that  this  case  comes  within  the  words  of  the 
enactments  referred  to,  and  it  appears  to  be  within  the 
principle  of  law  which  governs  these  cases. 

But  Mr.  Clarhe  contended  that  there  was  no  ground 
of  action,  because  the  execution  of  the  works  of  the  Com- 

VOL.   II.  2    T  B.  &   s. 
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And  I  am  supported  in  this  by  the  analogy  of  several 
cases.  Moore  v.  The  Great  Southern  and  Western  RaiU 
way  Company  (a)  is  in  principle  very  closely  allied  to 
the  present^  for  there  the  Company  did  not  take  any 
part  of  the  plaintiff^s  land^  but^  in  order  to  lower  the 
roady  made  a  deep  cutting  along  the  boundary  of  his 
land,  so  that  he  was  deprived  of  the  easy  access  to  his 
house  and  premises  which  he  before  enjoyed ;  and  it 
was  held  that  this  was  a  permanent  injury  for  which  he 
was  entitled  to  compensation.  Here  the  Railway  Com- 
pany have  substituted  a  new  highway  for  the  old  one  ; 
the  old  highway  is  blocked  up,  and  the  plaintifF^s  houses 
are  as  inaccessible  as  was  the  pl^intiff^s  house  in  Moore 
V.  The  Great  Southern  and  Western  Railway  Company  (a). 
The  same  principle  was  acted  upon  in  Rey.  v.  The  Eastern 
Counties  Railway  Company  {b)^  where  the  Company,  in 
order  to  carry  their  railway  over  a  highway  which  before 
passed  the  prosecutor's  land  on  a  level,  lowered  the  road 
so  that  his  land  was  left  on  a  high  bank.  I  do  not  rely 
on  Tuohey  v.  The  Great  Southern  and  Western  Railway 
Company  (c)  because  there  was  special  damage  besides 
the  lowering  of  the  road,  viz.  the  causing  mud  to  accu- 
mulate against  the  plaintiff's  house.  The  other  cases  are 
abundant  authority  for  our  decision  in  favour  of  the  plain- 
tiff in  the  present  case. 

Mr.  Clarke  relied  upon  TTie  Caledonian  Railway 
Company  v.  Ogilvy  (d),  where  the  defendant  was  held 
not  entitled  to  compensation  by  reason  of  the  railway 
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(a)  10  Irish  Com,  Law  Rep.  46. 
(A)  2  Q.  B.  347. 
(c)  10  Irish  Com,  Law  Rep,  98. 
{d)  2  Macq.  229. 
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[1863.]      crossing  the  highway  on  a  level 

Chambekliin  mansion.     That  looks  like  a  jud| 

West  Ehd  op  defendants;  but  the  principle  of 

^«T«rjLL  ^   the  respondent  was  claiming  com 

Palacb 


Raihrmj 
CompADj. 


inconvenience  or  annoyance  anc 
property. 

It  was  said  that  these  hons 
an  inchoate  speculation ;  four  of 
and  the  rest  being  only  in  a  stat 
further  contended  that  the  dai 
merely ;  and  Lee  v.  MUner  (a),  ^ 
there  could  be  no  assessment  of  fu 
the  plaintiff  was  bound  to  wait 
occurred.  But  that  case  fails  t 
argument.  A  person  seeking  t 
under  these  Acts  of  Parliament  i 
one  claim  for  all  damages  which 
seen.  In  Lee  v.  MUner,  the  j 
The  Aire  and  Colder  Navigation 
to  assess  the  sums  of  money  to  1 
Company  for  the  purchase  of  land 
the  value  of  the  land^  61.,  presc 
damages  28(XML  The  Court  held 
damages^  which  might  never  be 
given  by  reason  of  the  particula 
Act,  which  empowered  the  jury 
**  for  the  future  temporary  or  perpc 
recurring  damages  which  shall  1 
as  aforesaid  i"  and  it  was  considei 
strained  the  jury  from  giving  dai 
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a  permanent  subsisting  cause  of  injury,  and  that  the       [1863.] 
Company  had   a  peculiar  privilege    of  requiring    the  chamberlain 
undertakers  of  The  Aire  and  Colder  Navigation  to  sum-  ^^^^  End 
mon  a  jury  from  time  to  time  whenever  a  new  cause  of 
injury  to  the  tramroad  arose.   Under  The  Lands  Clauses 
Consolidation  Act^  1845^  and  The  Railways  Clauses  Con- 
solidation Act^  1845^  the  party  claiming  compensation 
must  bring  forward  his  claim  in  unity^  as  far  as  he  can 
foresee  the  damages  which  will  arise^  estimating  them  as 
having  as  much  permanency  as  the  railway ;  for  we  must 
take  for  granted  that  the  arbitrator  has  considered  the 
question  whether  the  railway  was  likely  to  continue.  We 
do  not  go  into  the  question  of  value;  the  principle  on 
which  the  arbitrator  acted  is  right. 


Pollock  C.  B.  and  Channell   B.,  and  Williams 
and  Eeatino  JJ.  concurred. 

Judgment  afSrmed. 
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Tkmrmu^,        The  QcEEN  agaifist  Trains  Hathaway  aod 


Apnl'IAsh. 


others. 


Higktmi. 

Publie  Sta-  AperscD.  vithootdieuithoritTofPariiamentlmtwiththeccn^^ 

mnce*  of  aod  br  rirtue  of  a  cootnct  with  the  Testiy  of  the  parish,  laid  dovn  is 

Tramwaws,         one  of  t£e  streets  of  the  metropolis  a  double  line  of  tramways  on  vhidi 

Metropolis  omnibuses  of  a  peculiar  constmction  plied  for  hire.    These  tnunvtji 

Loeul  Mamofft-   were  dangerous  and  inconTenient  to  manj  of  the  public,  as  the  vheeli 

meni  Act,  of  Tehicles  skidded  when  crossing  the  tramway,  and  horses  whidi  pot 

18  ^  19  Vki,     their  feet  upon  it  were  startled :  held, 

c.  1201 «.  96.  1.  That  this  was  a  public  nuisance,  even  though  those  tramways  mi^ 

be  for  the  oonrenience  of  the  pubHc  generally. 

2.  That  what  was  here  done  could  not  be  looked  on  as  a  mode  of 

paring  the  street,  and  consequently  ncC  within  the  powers  coofond 

on  Testries  by  The  Metropolis  Local  Management  Act,  18  &  19  Hr^. 

c.  130.  #.  98. 

TNDICTMENT.  The  first  count  charged  that  the 
defendants^  on  the  17th  January ^  1861,  and  on  diven 
other  days  and  times  continuonsly  &c.,  a  certain  load, 
situate  in  the  parish  of  St.  Mary^  Lambeth,  in  the  county 
of  Surrey y  leading  from  Kennington  Park,  in  the  parish 
aforesaid,  in  the  county  aforesaid,  to  the  south  side  of 
PVestminster  Bridge,  in  the  parish  aforesaid,  in  the  county 
aforesaid,  part  whereof  was  known  by  the  name  of  the 
Kennington  Road  and  the  other  part  whereof  was  known 
by  the  name  of  the  M^estminster  Bridge  Road,  then  and 
during  all  the  time  aforesaid  being  the  Queen's  common 
highway,  used  for  all  the  liege  subjects  of  our  Lady  tbe 
Queen,  with  their  horses,  coaches,  carts  and  carriages 
to  go,  return,  pass,  repass,  ride  and  labour  at  their  £ree 
will  and  pleasure,  unlawfully  and  injuriously  did  dig, 
entrench  and  cut  into,  and  cause  and  procure  to  be  dog, 
entrenched  and  cut  into ;  and  thereby  then  made,  and 
caused  and  procured  to  be  made,  in  the  said  common 
highway,  divers  large  and  deep  holes,  to  wit,  to  the 
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number  of  1000,  and  each  of  the  depth  of  1  foot,  and  ig62. 
divers  deep  and  long  trenches  in  the  said  common  high-  The  Quben 
way,  to  wit,  of  the  depth  of  1  foot  and  the  length  of  ^^^^ 
2000  yards;  and  then  removed  and  caused  and  procured 
to  be  removed  from  the  said  common  highway  large  quan- 
tities, to  wit,  500  tons,  of  stone  and  earth  of  the  soil  oi  the 
said  common  highway ;  and  unlawfully  and  injuriously 
did  then  lay  down,  place,  and  construct,  and  cause  and 
procure  to  be  laid  down,  placed  and  constructed,  upon 
the  said  common  highway,  a  certain  iron  tramway, 
extending  for  a  long  distance,  to  wit,  for  the  distance 
of  2000  yards,  along  the  said  common  highway ;  and 
unlawfully  and  injuriously  did  then  lay  and  place,  and 
cause  and  procure  to  be  laid  and  placed,  upon  the  said 
common  highway,  divers  large  quantities,  to  wit,  200 
loads,  of  timber  and  200  tons  of  iron  rails ;  and  so  con- 
tinued and  permitted  the  said  iron  tramway  and  the 
said  timber  and  iron  rails  to  remain  and  be  upon  the 
said  common  highway  from  the  day  first  aforesaid  con* 
tinually  up  to  the  time  of  the  taking  of  this  inquisition : 
Whereby  the  Queen^s  common  highway  aforesaid,  then 
and  on  the  first  days  and  times  aforesaid,  to  wit,  from 
the  day  first  aforesaid  continually  &c.,  was  obstructed, 
straitened  and  encumbered,  and  rendered  rough,  uneven 
uid  dangerous,  so  that  the  liege  subjects  of  our  said 
ady  the  Queen  could  not,  then  and  during  the  times 
ibresaid,  go,  return,  pass,  repass,  ride  and  labour 
vith  their  horses,  coaches,  carts  and  other  carriages  in, 
hrough,  and  along  the  Queen's  common  highway  afore- 
;aid,  as  they  ought  and  were  wont  and  accustomed  to 
lo  :  To  the  great  damage  and  common  nuisance  of  all 
Her  Majesty's  liege  subjects  going,  returning,  passing, 
repassing,  riding  and  labouring  in,  through,  and  along 
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1868.  the  Qaeen's  common  liigfaway  aforesaid^  to  the  eiii 
The  QusnT  ^^^Aii^ple  of  all  others  in  the  like  case  offending,  and 
Traim.  against  the  peace  of  our  lady  the  Qneen,  her  crown 
and  dignity. 

The  second  count  charged  that  the  road  in  qoestioa, 
being  a  common  highway  &c.^  the  defisndants  did,  on 
the  17th  January,  1861,  amongst  themselyes,  oonqii^ 
combine^  confederate  and  agree  together  uilawfuDji 
wrongfully  and  injuriously  to  obstruct,  straiten^  od 
encumber  the  highway,  described  in  the  first  ooan^ 
and  to  render  and  cause  and  procure  it  to  be  rongii, 
uneven,  and  dangerous,  so  that  the  Queen's  liege  sob- 
jects  could  not  go,  return,  pass,  repass,  ride  and  labour 
with  their  horses,  coaches,  carts  and  carriages  in, 
through  and  along  that  highway;  and  in  pursoanoe 
thereof  acted  as  described  in  the  first  count. 

The  third  count  charged  that  the  defendants  did, 
amongst  themselves,  on  the  17th  January,  1861,  un- 
lawfully conspire  &c.,  unlawfully,  wrongfally  snd  in- 
juriously, by  making  lai^  and  deep  holes,  and  large 
and  deep  trenches  in  the  highway  described  in  the  fint 
count,  and  by  removing  from  it  lai^  quantities  of  eartk 
and  stone  of  the  soil  of  it,  and  by  laying  and  continuing 
thereon  a  certain  iron  tramway  of  great  length,  to  wit, 
of  the  length  of  2000  yards,  and  by  laying  upon  tbe 
highway  large  quantities  of  timber  and  iron  raib,  to 
obstruct,  straiten  and  encumber,  and  to  render  loa^ 
uneven  and  dangerous,  the  highway,  so  that  the  liege 
subjects  of  the  Queen  could  not  go^  return  fte.,ini 
through,  and  along  the  highway  &c. 

The  fourth  count  was  the  same  as  the  second,  only 
not  stating  the  means  by  which  the  conspinu^  waf 
parried  out 


XXV.  VICTORIA.  643 

The  defendants  pleaded  not  guilty.  1862. 

On  the  trial,  before  Erie  C.  J.,  at  the  Surrey  Spring  The  Quekm 
Assizes,  it  appeared  from  the  evidence  on  the  part  of  Train. 
the  prosecution,  that  the  defendant  Train  had,  with  the 
assistance  of  the  defendant  Hathaway  as  his  servant, 
laid  down  on  the  highway  described  in  the  indictment 
a  double  line  of  tramways,  on  which  omnibuses  of  a 
peculiar  construction  plied  for  hire.  The  other  defend- 
ants were  the  vestrymen  of  the  parish  of  Lambeth, 
through  which  the  tramways  ran ;  and  these  had  been 
constructed  with  their  sanction,  and  under  a  contract  for 
that  purpose  between  them  and  Train.  It  was  further 
shewn  that  these  tramways  and  the  carriages  which 
moved  upon  them  were  dangerous  and  inconvenient  to 
many  of  the  public,  as  the  wheels  of  vehicles  skidded 
when  crossing  the  tramway,  and  horses  which  put  their 
feet  upon  it  were  startled. 

The  defendants  offered  evidence  to  shew  that,  although 
the  tramways  were  productive  of  inconvenience  to 
individuals,  they  were  for  the  convenience  of  the  public, 
because  a  very  large  number  of  persons  used  the 
omnibuses  as  a  means  of  transit,  to  the  great  saving 
of  their  time  and  money.  Erie  C.  J.  however  ruled 
that  that  evidence  was  immaterial,  and  rejected  it: 
and  he  directed  the  jury  that,  if  the  tramways  were  a 
source  of  danger  and  inconvenience  to  a  portion  of  the 
public  who  had  a  right  to  use  the  highway,  they 
would  be  a  nuisance,  without  reference  to  their  being 
for  the  general  convenience.  The  jury  found  a  verdict 
for  the  Crown  against  the  defendants  Train  and  Hath- 
away. With  respect  to  the  other  defendants,  several 
points  of  law  having  been  raised,  it  was,  by  consent, 
arranged  that  no  verdict  should  be  taken^  and,  on  the 
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1862.        suggestion  of  this  Courts  a  nolle  prosequi  was  ultimatdy 
"The  QuEBN    entered. 


Train. 


Bovill,  on  the  part  of  tlie  defendants  Train  and  jBaAo- 
way,  moved  for  a  new  trial  on  the  ground  of  mifldiiec- 
tion^  that  the  above  evidence  had  been  improperly  le- 
jeeted^  and  that  the  verdict  was  against  the  evidence. 
(He  also  moved  to  enter  a  verdict,  but  it  appeared 
that  no  leave  for  that  purpose  had  been  reserved.)— 
This  case  raises  the  very  important  question  as  to  tbe 
legality  of  laying  down  tramways  in  the  streets  of  the 
metropolis.  Such  have  been  laid  down  in  Birhenheaif 
and  also  in  America,  with  great  success^  and  are  a  greit 
convenience  to  the  public.  It  is  true  that  in  ibar  ?. 
BusseU  {a)y  where  a  private  individual  impeded  tte 
navigation  of  a  public  river  by  taking  possession  of  a 
portion  of  its  bed^  Holroyd  and  Bayhy  J  J.  held  that  the 
circumstance  of  his  doing  so  being  for  the  benefit  of  the 
public  might  be  taken  into  consideration  in  determiiuDg 
whether  the  act  was  a  nuisance.  Lord  Tenterden,  hot- 
ever^  dissented ;  and  the  decision  of  the  majority  of  the 
Court  in  that  case  seems  overruled  by  the  subsequent 
case  of  Bex  v.  Ward  {b\  as  well  as  inconsistent  with  Ba 
V.  Lord  Grosvenor  (c),  cited  in  Bex  v.  fVard,  p.  403,  and 
with  Bex  v.  Morris,  I  B.  8f  Ad.  441.  447.  In  Bej,  t. 
Belts  {d)y  also,  Lord  Campbell  says,  p.  1037,  "According  to 
the  authority  of  Lord  Hale,  to  that  of  Lord  Tenterda  in 
Bex  V.  BusseU,  and  to  the  opinion  of  this  Court  in  /Zer  t. 
Ward,  it  is  for  the  jury  to  say  whether  an  erection  of  thii 
kind  is  a  damage  to  the  navigation  or  not.  That  the 
utility  of  such  a  work  to  the  neighbourhood  or  to  the 

(a)  6B.^C.  5C6.  {b)  4  ^.  #  J?.  38i 

(c)  2  Stark.  611.  (d)  16  Q.  B,  1022. 


Train. 
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public  interests^  generally,  may  be  taken  into  account  as  1862. 
a  compensation,  is  a  point  on  which,  with  great  deference.  The  Queen 
I  cannot  concur  frith  the  majority  of  the  Judges  who 
decided  Rex  v.  Russell  The  true  question  is,  whether  a 
damage  accrues  to  the  navigation  in  the  particular 
locality;  and  that  is  a  question  for  the  jury.'*  But  the 
present  case  differs  from  all  those,  for  what  was  here 
done  was  for  the  purpose  of  regulating  the  use  of  the 
highway  and  the  passage  upon  it.  Parish  officers  are 
empowered,  and  it  is  every  day's  practice  for  them,  to 
raise  a  portion  of  a  highway  for  the  convenience  of 
foot  passengers.  They  also  lay  down  iron  gutters  in 
highways,  and  change  the  pavement  to  wood,  granite, 
or  even  to  iron ; — ^things  which  are  quite  as  dangerous 
to  persons  on  horseback  as  tramways.  They  are  also 
justified  in  putting  down  tramways  along  part  of  a  high- 
way for  the  purpose  of  keeping  the  heavy  traffic  clear 
Qrom  the  rest 

The  case  may  be  looked  at  in  another  point  of 
view.  The  borough  of  Lambeth  is  included  in  The 
Metropolis  Local  Management  Act,  18&  19  Vict  c.  120., 
sect.  98.  of  which  enacts  :  "  It  shall  be  lawful  for  every 
reatry  and  district  board  from  time  to  time  to  cause  all 
or  any  of  the  streets  within  their  parish  or  district,  or 
any  part  thereof  respectively,  to  be  paved  or  repaired 
when  and  as  often  and  in  such  form  and  manner  and 
with  such  materials  as  such  vestry  or  hoard  think  Jit.  and 
to  cause  the  ground  or  soil  thereof  to  be  raised  or 
lowered,  and  the  course  of  the  channels  running  in,  into, 
or  through  the  same  to  be  turned  or  altered,  in  such 
manner  as  they  think  proper,  and  to  alter  the  position  of 
any  mains  or  pipes  in  or  under  such  street,  such  altera- 
tion to  be  made  subject  to  the  approval  of  the  engineer 
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1862.        of  the  Company  to  which  such  mains  or  pipes  belong." 
The  QuEBN    What  was  done  here  was  a  mode  of  pavuig  this  mctio- 

Train        politan  highway,  a  matter  which  this  section  Icam 
entirely  within  the  control  of  the  vestry. 

It  was  therefore  a  question  for  the  jury  whether  wbt 
was  done  here  was  a  public  nuisance,  or  a  reasonaUe  and 
convenient  arrangement  of  the  highway  for  the  co&foii- 
ence  of  the  public  generally  using  that  highway,  and  tor 
the  accommodation  of  the  traffic  upon  it.  The  queilion 
is  limited  to  the  tramways,  for  the  indictment  does  not 
charge  the  carriages  as  being  a  nuisance. 

Cbompton  J.  We  are  strongly  of  opinion  that  dui 
conviction  was  right,  and  that^  at  least  so  £ar  as  Mr. 
BamW%  clients  are  concerned,  there  is  no  reason  to  dii- 
turb  it.  Our  judgment  proceeds  on  these  short  groondi. 
It  was  clearly  shewn  by  the  evidence,  and  is  establidied 
by  the  finding  of  the  jury,  that  these  tramways  were 
a  nuisance,  dangerous  and  mischievous  to  passengenoa 
the  highway ;  and  the  defendants,  by  whcnn  they  woe 
constructed,  are  therefore  responsible  for  that  mnaaiM^ 
unless  Mr.  BavUl  succeeds  in  establishing  the  propoaitioi 
for  which  he  contends.  He  tried  to  distinguish  the  pre- 
sent case  from  those  which  have  settled  the  law  that  yon 
cannot,  for  the  benefit  of  one  part  of  the  public,  interfere 
with  the  rights  of  passage  of  the  rest  over  land  orwatcr. 
I  understand  him  to  admit  that  these  tramvrays  would  bea 
nuisance  to  travellers  passing  across  them,  butheoootended 
that,  taking  all  the  facts  together,  it  was  a  question  fcrtke 
jury  whether  they  were  a  nuisance,  or  whether  what  wai 
done  was  not  a  reasonable  and  convenient  arrangemeBt 
for  the  use  of  the  highway  by  the  public  geDCfiUy- 
Supposing  however,  for  the  present,  that  his  propoaitioB 
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that  an  arrangement  for  the  use  of  a  highway  in  a  par-  1862. 
ticolar  manner  being  for  the  advantage  of  the  public  The  Queen 
generally  would  be  an  answer  to  an  indictment  for  TbI'in. 
that  arrangement^  this  case  does  not  come  within  that 
principle^  seeing  that  this  was  not  an  arrangement  for  the 
ordinary  use  of  the  highway^  and  is  very  distinguishable 
fixnn  the  cases  he  put  It  may  fsdrly  be  said^  for  instance^ 
that  the  raising  a  portion  of  a  highway  for  the  use  of 
passengers  is  allowable ;  but  that  is  for  the  use  of  the 
highway  qua  highway.  And  I  do  not  say  that  there 
may  not  be  cases  where  arrsmgements  for  the  advantage 
of  one  class  of  persons  may  be  allowable  though  mis- 
chievous to  another  class.  But  what  has  been  done  here 
is  not  making  any  arrangement  for  the  use  of  the  high- 
way in  the  ordinary  manner  of  using  a  highway.  On 
the  contrary,  it  is  withdrawing  so  much  of  the  highway 
firom  its  ordinary  use  as  such;  for  it  is  idle  to  say  that 
yon  can  use  as  an  ordinary  part  of  this  highway  the 
portion  taken  up  by  the  tramways.  A  carriage  meet- 
ing an  omnibus  running  on  one  of  them  cannot  give 
and  take  the  road.  The  case  is  like  that  of  Reg.  v.  Tlie 
United  Kingdom  Electric  Telegraph  Compang (Limited)  {a), 
which  we  have  just  disposed  of,  and  others  of  a  similar 

(a)  This  case  of  Rt^.  v.  The  United  Kingdom  Electric  Telegraph  Com- 
pany  (Limited)  was  tried  by  Martin  B.  at  the  Spring  Assizes  for 
Bucks,  It  was  an  indictment  against  the  defendants  for  erecting  their 
telegraphic  poles  along  the  sides  of  the  highways  extending  through  a 
long  tract  of  countiy,  in  such  a  manner  as  to  obstruct  the  highways. 
A  verdict  haying  been  given  for  the  Crown,  0*M(d^ey,  in  the  present 
Term,  on  the  17th  April,  moved  for  a:  new  trial,  on  the  ground  of  mis- 
directioD.  The  Judge  took  the  course  of  writing  down,  during  the  trial, 
the  direction  he  meant  to  give  to  the  jury,  and  delivering  it  to  the 
eonnsel ;  when  the  defendants'  counsel,  finding  it  hostile  to  his  clients, 
submitted  to  a  verdict.  As,  however,  the  reporters  have  been  unable 
to  obtain  a  sight  of  that  document,  or  even  of  the  papers  in  the  case, 
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nature.  It  also  falls  within  Rt 
Company  {Limited)  (a),  with  Ti 
deal  of  pains,  where  a  gas  com] 
thorized  by  a  statute,  opened 
of  a  town  for  the  purpose  of  1 
and  this  was  adjudged  a  nuisanc 
power  to  act  as  the  defendants 
take  the  usual  regular  and  constit 
the  protection  of  the  Legislature 

Then  was  there  any  evidence 
this  was  a  proper  use  of  the  higl 
was  put  that  these  tramways  w( 
pass  conveniently  firom  A.  to  B. 
but  the  defendants  would  clea 
making  one  in  a  highway,  witho^ 
liament. 

Another  point  was  raised  by  '. 
this  was  a  mode  of  paving  one  o: 
tropolis,  and  consequently  withu 
Management  Act,  18  &  19  Vict 
tion  provokes  a  smile: — it  is  a] 
this  a  mode  of  paving. 

There  will  therefore  be  no  rul( 


Blackburn  and  Mellor  JJ. 


they  forbear  attempting  to  give  a  formal  re 
that  the  Court;  consisting  of  CocJ^m  C.J. 
having  taken  time  to  consider,  refused  tl 
down  in  Rex  v.  Wright,  3  B.  fUd.  681, 
and  WiUiams  v.  Wileox,  S  A.  j- E,  314. 
have  since  been  defined  by  stat.  25  &  26 
(a)  29  L.  J.  M.  C.  118. ;  6  Jut.  N.  8.  6( 
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Ex  parte  Breden,  an  articled  Clerk. 


The  applicant  had  been  for  seyeral  years  mana^^mg  clerk  to  an  attorney, 
who  died,  leaving  a  widow  and  son,  whose  service  under  articles  to  his 
fitther  had  not  then  expired.  The  business  was  carried  on  by  C,  an 
attomer,  for  the  benefit  of  the  widow  and  family;  and  the  applicant 
entered  into  the  service  of  C.  to  assist  him  in  managing  the  business  for 
their  benefit  until  the  son  should  be  admitted  an  attorney.  In  Junty  1858, 
the  applicant  was  articled  to  the  son,  who  had  been  admitted  in  the  same 
year;  and  the  widow  promised  to  pay  the  stamp  duty  as  an  acknowledg- 
ment and  recompense  for  his  services.  He  entered  into  the  articles  upon 
this  understanding,  and  did  not  discover  that  the  duty  had  not  been  paid 
until  after  the  time  allowed  by  law  for  stamping  and  enrolling  the  articles 
had  expired.  In  January ^  1862,  he  petitioned  the  Lords  of  the  Treasury, 
who  directed  the  Commissioners  of  Inland  Revenue  to  stamp  the  articles, 
inpayment  of  the  duty  and  penalty  under  stat.  19  &  20  Vict.  c.  81.  s.  3., 
ana  uie  articles  were  stamped  accordingly,  l^e  Court  refused  to  allow 
the  service  under  the  articles  to  be  computed  from  the  date  of  their 
execution ;  Cockbum  C.  J.  dubitante. 


Wedne$d4iy, 
May  14th. 

Articles  of 
clerkship. 
Omission  to 
stamp  articles, 
19  #  20  Vict, 
c.Sl. 


T^HIS  was  an  application  that  the  service  of  Matthew 
Breden,  under  articles  of  clerkship  executed  on  the 
11th  JuTie,  1858,  between  William  Neal,  an  attorney 
of  this  Courts  of  the  one  part^  and  Matthew  Breden, 
of  the  other  part^  might  be  reckoned  and  computed  from 
the  day  of  the  execution  thereof^  notwithstanding  the 
affidavit  of  execution  was  not  filed  within  six  months  as 
required  by  stat.  6  &  7  Vict  c  73.  s,  8. 

The  affidavit  of  the  applicant  stated  that  he  had  been^ 
for  several  years  previous  to  the  year  1854,  managing 
clerk  to  Samuel  Neal,  a  solicitor  and  attorney,  and  was 
so  at  the  time  of  his  death  in  January,  1854 ;  that  WiU 
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18G2.        ^''^"^  Neal,  a  son  of  Samuel  Neal,  was  by  articles  boand 
j^       ^      to  him  with  a  view  to  his  being  admitted  a  solicitor  lal 
Brbdd.      attorney^  but  he  was  not  so  admitted  in  the  lifetime  of 
S.  Neal,  by  reason  of  his  service  under  his  articles  not 
having  expired  in  the  lifetime  of  S.  Neal;  and  an  assign^ 
ment  of  the  articles  was  after  the  death  of  S.  Ned 
executed  to  WUHam  Cox,  a  solicitor  and  an  attorney^  fiir 
the  purpose  of  JV.  Neal  completing  his  service  under  tiie 
articles,  which  he  subsequently  did ;  that  the  boanai 
of  &  Neal  was  after  his  death  carried  on  by  Cox,  for  tiie 
benefit  of  the  widow  and  fSeunily  of  S.  Neal;  and  the 
applicant  entered  into  the  service  of  Cox  for  the  poipoie 
of  asmsting  him  in  conducting  and  managing  it  fortheir 
benefit  and  until  W.  Neal  should  be  admitted  as  solicitor 
and  attorney^  <u^d  ^  a  situation  to  succeed  to  and  euiy 
on  the  same ;  that  fF.  Neal,  after  he  had  completed  Ui 
service  under  the  articles  in  1858^  was  admitted  a  soticitor 
of  the  Court  of  Chancery  and  an  attorney  of  this  Courts 
and  took  to  the  business  previously  carried  on  hy  S.Ned 
in  his  lifetime^  as  also  to  the  business  of  Cox,  wlio  r^ 
oently  at  his  own  request  ceased  to  continue  an  attomej; 
that  in  consequence  of  the  applicant  having  entered 
into  the  service  of  and  remained  with  Cox,  and  hii  ml 
and  attention  whilst  in  hia  service^  and  ^^■♦'"g  him  is 
conducting  and  managing  the  business  of  &  Nedebs 
his  death  for  the  benefit  of  hia  widow  and  fiunily^  and 
until  W.  Neal  could  be  admitted  as  solicitor  and  atto^ 
nevy  he  was,  on  the  11th  June,  1858^  bound,  hj  aiti* 
des  duly  executed  and  attested  on  unstamped  paper,  fir 
a  period  of  five  years  to  W.  Neal,  with  a  view  to  hii 
being  admitted  a  solicitor  of  the  Court  of  Chanooy  and 
an  attorney  of  this  Court,  and  W.  Neal,  at  the  time 
of  the  execution  of  the  articles,  promised  that  he  would, 
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before  the  time  limited  by  law  expired  for  paying  the  1862. 
duty  on  the  articles^  obtain  from  his  mother^  the  widow  Ex  parte 
and  executrix  of  S.  Netd,  the  money  required  for  the 
purpose  of  payings  and  would  duly  pay  with  the  same 
when  so  obtained  the  proper  duty  thereon^  and  have  the 
necessary  stamp  of  such  payment  affixed  on  the  articles 
by  the  Commissioners  of  Inland  Revenue;  that  the  sum 
of  money  requisite  for  the  payment  of  the  duty  on  the 
articles  was  promised  to  be  given  to  him  by  the  widow^ 
previous  to  the  execution  thereof^  as  an  acknowledg- 
ment and  recompense  of  services  rendered  by  him 
to  her  and  the  family  of  S.  Neal  after  his  deaths 
and  for  his  having  also^  after  his  deaths  entered  into 
the  service  of  and  remaining  with  Cox,  for  the  pur- 
pose of  assisting  him  in  conducting  and  managing 
the  business  carried  on  by  S.  Neal  in  his  lifetime^  for 
the  benefit  of  her  and  his  family^  and  whereby  large 
amns  of  money  were  derived  for  them ;  that  he  entered 
into  and  executed  the  articles  upon  the  express  faith  and 
understanding  that  W.  Neal  would  obtain  the  money 
from  his  mother  and  pay  the  proper  duty  on  the  articles 
and  have  the  necessary  stamp  affixed  thereon  before  the 
time  allowed  by  law  for  such  purpose  expired;  and 
that  an  affidavit  of  the  due  execution  of  the  articles 
was  made  on  the  10th  December  1858  and  within  the 
time  limited  by  law  for  so  doing;  that  the  applicant, 
after  the  time  allowed  by  law  for  stamping  and  enrolling 
the  articles  had  expired,  and  not  before,  discovered  that 
the  proper  duty  had  not  been  paid  on  the  articles,  and  the 
same  oohsequently  had  not  been  stamped  and  enrolled ; 
upon  which  he  complained  to  fV.  Neal  on  the  subject, 
And  inquired  of  him  the  reason  why  the  same  had  not 
VOL.  II.  2  u  B.  &  s. 
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lSo2.  been  stamped ;  when  he  stated  that  he  had  applied  to  and 
Ex  rorre  requested  his  mother  to  hand  him  the  money  to  pay  the 
neoessarr  and  proper  duty^  who  declined  so  to  do, 
assigning  her  inability  as  an  excuse  then  for  not  doing 
so,  and  that  he  would  have  then  paid  the  duty  if  he 
could  have  afforded  it ;  that  the  applicant  was  not  in  a 
position  to  have  paid  the  duty  at  the  time  of  the  exe- 
cution of  the  articles,  nor  w^s  it  ever  agreed  or  intended 
he  should  do  so ;  that  in  January  last  he  presented  a 
petition,  founded  on  the  above  facts,  to  the  Lords  Com- 
missioners of  Her  if  ajesty's  Treasury,  praying  to  be 
at  liberty  to  stamp  the  articles  on  payment  of  the 
duty  and  necessary  penalty,  and  their  Lordships  were 
pleased,  under  the  19  &  20  Vict.  e.  81.  s.  3.,  to  order  and 
direct  the  Commissioners  of  Inland  Revenue  to  stamp 
the  articles  on  payment  of  the  duty  and  a  penalty  of 
40/.,  and  he  had  since  paid  the  duty  and  penalty,  and 
had  the  stamps  denoting  the  payment  of  the  same 
affixed ;  that  the  articles  were  on  the  4th  March  duly 
enrolled,  and  had  since  been  registered ;  that  he  bad 
since  the  execution  of  the  articles  served  fF.  Neal  under 
them ;  that  he  was  then  in  the  forty-second  year  of 
his  age,  and  had  a  wife  and  two  children  dependent 
upon  his  exertions  for  support,  and  no  part  of  the  duty 
or  penalty  was  paid  by  fV.  Neal  or  his  mother  or  any 
member  of  his  fiunily,  and  that  but  for  the  assistance 
of  friends,  to  whom  he  recently  made  known  his  position 
relative  to  the  articles,  he  could  not  have  paid  the  dntj 
and  penalty. 

In  this  term,  April  28th ;  before  Cockbum  C  J.,  Cnrnp- 
ion,  Blackhum  and  Mellor  JJ. ; 

Mantaffu  Chambers  was  heard  in  support  of  the  ap[Ji* 
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cation.— In  Ex  parte  Herbert  (a)  this  Court  granted  a  1862. 
similar  application ;  and  Cockbum  C.  J.  and  Wightman  J.  Rj^^orit 
expressed  an  opinion  that  it  might  be  done  whenever  the  ^^sdkh. 
Lords  of  the  Treasury,  under  stat.  l9  &  20  Vict.  c.  81. 
B.  3.^  directed  that  the  stamp  should  be  afiSxed  to  articles 
upon  payment  of  the  penalty.  The  Lords  of  the  Treasury 
lure  by  that  enactment  constituted  the  tribunal  to  decide 
whether  there  was  an  intention  to  defraud  the  revenue 
or  to  enter  into  articles  speculatively.  \_Crompton  J. 
All  the  cases  in  which  Erie  C  J.  expressed  a  strong 
Opinion  against  such  an  application  have  been  since  that 
statute.  In  the  Acts  for  regulating  the  admission  of 
attorneys  there  are  provisions  which  require  the  party 
to  come  to  this  Court.  It  has  never  been  understood 
that  the  application  would  be  granted  as  a  matter  of 
course  after  the  applicant  had  obtained  from  the  Lords 
of  the  Treasury  direction  that  the  articles  should  be 
stamped  upon  payment  of  the  penalty;  and  in  the 
cases  in  which  a  similar  application  was  refused,  such 
a  direction  had  been  obtained.  The  present  case  is 
stronger  than  where  a  person  enters  into  articles  upon 
speculation :  seeing  that  here  the  applicant  never  in- 
tended to  pay  the  duty  himself;  and  at  the  time  when 
he  became  acquainted  with  the  fact  of  the  nonpayment 
of  the  duty,  he  went  on  with  his  service  without  paying 
it.  Cockbum  C.  J.  But  he  went  on  in  the  hope  that  the 
money  for  the  purpose  would  be  given  by  the  widow 
of  his  former  master.  If  the  applicant  had  gone  to  the 
Lords  of  the  Treasury  as  soon  as  he  discovered  that  the 
articles  had  not  been  stamped,  I  should  have  felt  no 
difficulty  in  granting  the  application.]  He  pressed  for 
the  fulfilment  of  the  promise  that  the  duty  should  be 
(fl)  17?.  #5:825. 
2  u2 
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li^gg^      pud.    [BlaeUmn  J.    Whjr  did  lie  not  throw  up  tbe 


CiOMnov  J.  ( Jfigr  14)^  ddirefed  the  judgment  d  the 
Court. 

This  WIS  an  wppUcMtiaa  to  this  Conrty  in  eSect,  to 
order  mrtideB  to  be  taken  as  registered,  and  the  wf&kiiX 
to  be  taken  as  filed  nnnc  pro  tone,  according  to  the 
profisi<msofstat8.6&7  neLe.73.s.9.znd7 bSFkt 
e.  86.  s.  2.  It  was  fimnded  ufoa  an  affidayit  of  the  ap- 
plicant shewing  a  case  of  considerable  hardship,  firom 
whidi  the  Coort  would  wish  to  relieye  him  if  we  ooold 
do  so  consistently  with  our  duty  in  the  exercise  of  the 
fnnctimis  which  the  statutes  impose  on  us,  and  with  the 
decisions  which  have  been  made  upon  them. 

The  applicant  had  a  promise  firom  the  executrix  of 
his  fisrmer  master  to  give  him  the  duty  on  his  srtidei; 
he  supposed  fi>r  a  few  months  that  all  that  was  required 
by  law  had  been  done,  but,  after  the  six  months  hsd 
elapsed,  he  discoTcred  that  it  had  not  been  done.  He 
went  on,  however,  serving  under  his  articles  for  three 
or  four  years,  with  a  full  knowledge  that  the  articles  hsd 
not  been  stamped  or  enrolled,  and  now  wants  to  hsT8 
them  taken  as  registered  firom  the  commencement  of 
the  service.  We  cannot  order  that  consistently  with  the 
provisions  of  the  statutes  and  the  decisions  in  theConrd 
upon  this  very  point 

The  statutes  make  an  application  to  the  Court  necesoiy 
for  the  purpose  of  antedating  the  commencement  of  the 
service  to  the  re^tering  of  the  articles  and  the  filiiv 
of  the  a£Bdavit.  And  this  has  always  been  considered  ai 
still  tiecessary  since  the  passing  of  stat  19  k  20Vid 
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c.  81.,  which,  by  sect.  3^  allows  the  stamp  to  be  affixed  i862. 
after  the  expiration  of  six  months  firom  the  date  of  the  ""Exp^te" 
articles  in  the  discretion  of  the  Commissioners  of  the  B»»«>sh. 
Treasury.  In  all  the  cases  in  this  Court  since  the  dis- 
cretion was  given  to  the  Commissioners^  the  course  we 
have  taken  has  been  to  see  whether  there  has  been  any 
such  mistake  in  the  matter  as  that  the  applicant  was  not 
to  blame.  If  the  applicant  had  been  led  to  suppose  that 
be  was  serving  under  articles,  which  were  duly  regis- 
tered, and  that  the  stamp  had  been  paid,  and  a  proper 
affidavit  made,  we  have  treated  it  as  a  mistake  and 
have  not  allowed  the  clerk  to  be  prejudiced.  But  in 
the  present  case  the  applicant  knew  from  the  com- 
mencement, excepting  the  first  few  months,  that  he  was 
not  serving  under  proper  articles,  and  if  we  allowed  him 
to  be  admitted — that  is,  in  effect,  allowed  the  articles  to 
be  dated  back— it  would  come  to  this,  that  whenever 
the  Conunissioners  allowed  the  stamp  to  be  affixed  we 
must  say  that  our  functions  ceased,  and  in  every  case  be 
governed  by  their  discretion. 

My  brother  Erle^  when  in  this  Court,  expressed  a 
strong  opinion  against  a  person  being  allowed  to  put 
himself  in  the  situation  of  bein^  bound  under  articles  not 
stamped :  if  he  died,  the  stamp  would  never  be  paid ; 
and  he  took  the  chance;— if  he  got  on  well  in  the  law 
be  would  pay,  otherwise  not. 

Such  is  the  view  of  the  majority  of  the  Court.  The 
Lord  Chief  Justice  is  disposed  to  take  a  wider  view  of 
our  discretion,  and  to  think  that  the  Legislature  meant 
that  the  Commissioners  were  to  take  care  of  the  revenue ; 
and  upon  that  ground,  which  he  expressed  in  Ex  parte 
Herbert  (<?),  where  I  think  we  went  to  the  limits  of  what 
we  ought  to  do,  he  would  have  been  disposed  to  iSmit 
(a)  IB.^S.  825.  828. 
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the  applicant,  without,  however,  giving  a  positive  dissent 
from  our  opinion.  The  majority  of  the  Court  think 
that  we  cannot  go  further  than  has  been  done,  and  there- 
fore this  application  must  be  refused. 

Application  refused  (a). 

(a)  In  THnity  Term  following  a  Bimilar  application  was  made  to  Um 
Court  of  Common  Pleas,  upon  an  affidavit  stating  some  additional  heit; 
and  that  Court,  after  conferring  with  this  Courts  granted  the  appIicttiaiL 
See  12  a  B,  N.  8.  351. 


Wednuday^ 
May  14th. 


IN  THE  EXCHEQUER  CHAMBER 

Abcheb  against  James. 
See  this  case  reported^  ante^  pp.  67^  105. 


IN  THE  EXCHEQUER  CHAMBER. 

jf^'nS^'  Lloyd  against  The  Queen  (in  error). 

Qua  toarranto.        1.  Information  in  the  nature  of  a  quo  warranto  alleged  thit  tbt 
Costs.  defendant,  within  the  town  of  B.,  in  the  county  of  3f.,  exercised,  without 

Corporate  legal  warrant,  the  ofHce  of  mayor ;  and,  together  with  O.  B.  aud  J.  Jt 

office.  the  powers  and  priTileges  of  a  body  corporate,  by  the  name  and  deacrip- 

9  Ann,  c.  20.      tion  of  the  i^Iayor  and  Bailiffs  of  the  Borough  of  B.    The  defeodABt 
«.  5.  Buffered  I'udgmeat  by  default.    Held,  that  the  relator  was  entitled  to 

costs  under  stat  9  Ann.  c.  20.  s.  5. 
2.  QiuBTft  whether  stat.  9  Ann.  e.  20.  does  not  extend  to  cut*  » 

which  a  defendant  has  claimed  to  exercise  a  ooiporate  office^  wlMtlier 

there  is  a  corporation  or  not  ? 

TNFORMATION  in  the  nature  of  a  quo  wamnto, 

against  George  Price  Lltnfd,  alleged  that  there  was, 

within  the  county  of  Merioneth^  a  certain  town  called,  to 

wit^  The  town  of  Bala,  and  that  the  defendant  had  there 
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used  and  exercised^  without  any  legal  warrant  or  right        1862. 
whatsoever^  the  office  of  mayor  of  the  said  town,  and,        lJ^^Td 
together  with  Owen  Richards  and  John  Jones,  the  powers    ^^^  queen 
and  privileges  of  a  body  corporate,  by  the  name  and  de- 
scription of  the  Mayor  and  Bailiffs  of  the  Borough  of 
Bala  ;  and  for  and  during  all  that  time  had  there  claimed 
to  be  mayor  of  the  said  town,  and  to  be,  together  with 
Owen  Richards  and  John  Jones,  a  body  corporate,  and 
to  have,  use  and^  enjoy  all  the  liberties,  privileges  and 
franchises  of  the  office  of  mayor  and,  with  Owen  Richards 
and  John  Jones,  of  a  body  corporate,  and  does  so  presume 
to  act  &C. 

The  information  further  stated  that  there  was  yearly 
and  every  year  held  within  the  town  of  Bala,  to  wit  on 
the  24th  October,  a  public  fair  for  the  buying  and  selling 
of  merchandize,  goods  and  chattels  there ;  and  that  the 
defendant  theretofore,  to  wit,  on  &c.,  within  the  town 
aforesaid  did,  without  any  legal  warrant  or  right  what- 
soever, together  with  Owen  Richards  and  John  Jones,  by 
the  name  and  description  of  the  Mayor  and  Bailiffs  of 
the  Borough  of  Bala,  claim  as  of  right  the  liberty  and 
privilege  of  taking  and  demanding,  from  every  person 
attending  the  fair  and  placing  their  goods  and  chattels 
on  the  public  highways  for  sale,  certain  toll ;  and  did  at 
the  feir  then  and  there  held,  without  any  legal  warrant, 
Royal  grant  authorizing  him  or  them  in  that  behalf,  or 
other  right  whatsoever,  together  with  Owen  Richards 
and  John  Jones,  by  such  description  as  aforesaid,  claim, 
demand  and  take,  from  certain  persons  attending  the 
fair  and  placing  their  goods  and  chattels  in  the  public 
highway  for  sale,  a  certain  toll,  and  did  then  and  there 
demand  and  take,  as  and  for  such  toll  as  aforesaid,  to 
wit :  [stating  various  sums,  from  different  persons] ;  &c. 
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1862.  The  information  contained  a  similar  averment  as  to  a 

LLoyp  yearly  fidr  held  on  the  8th  November. 
The  Quxxir.  There  followed  an  entry  of  the  non-appearance  of  the 
defendant ;  and  thereupon  the  usual  judgment  for  the 
Crown^  and  that  the  relator  recover  against  the  defend- 
ant 100/.  for  his  costs^  according  to  the  form  of  the 
statute  in  such  case  made  and  provided. 
Assignment  of  error^  and  joinder  therein. 

Vauglum  Williams,  for  the  defendant. — The  relator  in 
this  information  is  not  entitled  to  costs  under  stat  9 
Ann.  c.  20.  s.  5.  That  statute,  as  appears  from  its 
preamble^  was  intended  to  apply  only  to  ''  ciiies,  towni 
corporate^  boroughs  and  places^^  which  had  mayon 
bailiffs,  portreeves^  or  other  corporate  officers^  and  the 
word  '^  places^'  only  extends  to  places  of  the  same  kind 
as  those  before  enumerated,  that  is^  corporate  places; 
Bex  V.  WaUU  (a),  per  Lord  Kenyan.  And  the  '*said 
offices/'  in  section  4  and  5,  are  those  referred  to  in  the 
preamble.  This  information  contains  no  all^ation  that 
the  borough  of  Bakt  is  an  ancient  borough^  and  that  the 
mayor  and  bailiffs  of  the  said  borough  were  one  bodj 
politic  in  deed^  fact  and  name,  by  the  name  of  the  Mayor 
and  Bailiffs  of  the  Town  of  Bala  ;  as  in  the  Precedent 
No.  CLix,  in  Cameras  Croum  Practice,  App.,  p.  119. 
In  the  absence  of  such  an  allegation  there  is  noUiing 
to  shew  that  the  defendant  usurped  any  corponte 
office  or  any  existing  office  touching  the  rule  and 
government  of  a  borough.  It  does  not  even  appear  that 
Bala  is  a  borough.  In  Bex  v.  MKay  (6)  it  was  held 
that  the  case  of  a  bailiff,  the  returning  officer  of  an 
(a)  5  T.B.  375.  379.  (h)  bB.fCm. 
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anincorporated  borough^  sending  Members  to  Parliament  1862. 
was  not  within  the  statute ;  and  BayUy  J.,  deliyering  the  llotd 
judgment  of  the  Courts  in  which  all  the  authorities  are  ^^  qobbn 
reviewed^  said,  p.  646:  *'When  we  consider  that  the 
word  '  boroughs*  in  the  title  of  the  Act  may  be  satisfied 
by  referring  it  to  the  last  section,  which  prohibits  the 
choice  of  a  returning  officer  for  two  successive  years, 
and  that  in  that  preamble,  which  introduces  the  pro- 
visions for  writs  of  mandamus  and  quo  warranto  infor- 
mations,  we  find  mention  made  of  the  peace,  order,  and 
government  of  the  place,  with  which  a  bu'liff  as  returning 
officer  has  nothing  to  do,  and  of  burgesses  or  freemen, 
which  occur  only  in  corporations,  we  think  it  impossible 
to  say  that  it  is  clear  the  pi'ovisioas  as  to  writs  of  man- 
damus and  quo  waiTanto  informations  apply  to  uoin- 
oorporated  boroughs,  and  on  the  contrary  it  appears  to 
us  that  they  apply  wholly  to  corporate  offices  in  corporate 
place$:' 

Edward  Beavan,  for  the  relator. — The  judgment  is 
warranted  by  stat.  9  Ann.  c.  20.  s.  6.  The  information 
is  in  the  usual  form  except  that  it  does  not  %tyleltala  a 
town  corpcnrate.  The  defendant,  having  sofiered  judg- 
ment by  default,  admits  that  he  exercised  or  pretended 
to  exercise  the  office  of  mayor  of  Bala,  and  after  that 
it  does  not  lie  in  his  mouth  to  say  that  Bala  is  not  a 
corporate  town.  If  the  defendant  had  pleaded,  and  had 
shewn,  that  there  was  a  real  mayor  and  corporation  of 
JBala,  and  had  obtained  judgment,  he  would  be  entitled 
to  costs  against  the  relator  under  sect.  5 ;  therefore  the 
rdator  when  he  succeeds  ought  to  be  entitled  to  costs 
against  the  defendant.  The  cases  cited  in  the  judgment 
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1862. 
Llotd 

V. 

The  Queen. 


in  Rex  v.  M'Kay  (a)  were  quo  wan 
usurping  offices  which  were  not  cor 
exception  of  Rex  v.  Ric/iardaon  (&) 
mation  against  the  portreeve  of  a 
ment  in  Rex  v.  APKay  (a)  was  tha 
statute  as  to  quo  warranto  infon 
corporate  offices;  and  it  was  saic 
be  no  corporate  office  but  in  a  corj 
says  that  where  any  person  or  perse 
guilty  of  a  usurpation,  or  intrusic 
holding  and  executing  any  of  the 
chises,"  the  Court  shall  give  judgi 
them,  and  also  that  the  relator  n 
extends  to  the  case  in  which  the 
but  the  defendant  pretended  1 
office.  [Kealinff  J.  The  informa 
defendant  ^'exercised  the  office 
town,  and,  together  with  Otaen  Ric 
the  powers  and  privileges  of  a  b 
name  and  description  of  the  Ma; 
Borough  of  Bala  ;"  and  that  in  tha 
and  took  tolls  firom  persons  attend 


Vaughan  Williams,  in  reply. — 1 
to  shew  that  Bala  is  a  corporate  ; 
The  gist  of  the  decision  in  Rex 
under  stat.  9  Ann.  c,  20.  s.  5.,  the 
to  give  costs  unless  the  quo  warra 
usurping  a  corporate  office.  Bran 
"  in  case  any  person  or  persons  sh 
or  unlawfully  hold  and  execute  an; 

(a)  5  B.  f  C.  640. 
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franchises";  that  means  any  alleged  office  of  the  same  18G2. 
description^ — it  refers  to  corporate  offices.  If  a  man  iZ^ 
claims  to  exercise  a  corporate  office,  and  fails  either  xhe  Queen 
because  it  is  not  a  corporate  office,  or  because  there  is 
not  a  corporation,  the  case  is  to  my  mind  equally  within 
the  Act.  WUliams  J.  In  Rex  t.  Williams  (a),  which 
was  an  information  for  holding  a  Court  of  record,  the 
defendant  did  not  usurp  a  corporate  office;  here  the 
defendant  pretended  to  be  an  officer  of  a  town  cor- 
porate. Bramwell  B.  If  the  defendant  had  succeeded, 
he  would  have  established  his  title  to  be  an  officer  of  a 
town  corporate,  and  would  have  been  entitled  to  his  costs 
against  the  relator.  Pollock  C.  B.  Suppose  the  defend- 
ant had  obtained  judgment  on  the  ground  that  he  never 
had  pretended  to  be  mayor  oi  Balaf]  He  would  not 
have  been  entitled  to  his  costs.  [He  cited  the  observa- 
tions of  Lord  Man^ld  in  Rex  v.  Williams  (a).] 

Eklb  C.  J.  I  am  of  opinion  that  this  judgment  should 
be  affirmed. 

There  is  a  difficulty  in  distinguishing  the  present  case 
from  some  of  those  in  which  it  was  decided  that  stat.  9 
Ann.  c.  20.  applies  only  to  offices  in  corporations.  But 
the  chaise  against  the  defendant  in  this  information 
is  that  he  usurped  the  office  of  mayor  of  the  town  of 
Bala,  and,  together  with  two  persons  named,  "the  powers 
and  privileges  of  a  body  corporate,  by  the  name  and 
description  of  the  Mayor  and  Bailiffs  of  the  Borough  of 
Bala ;''  and  unless  those  words  had  been  in  the  informa- 
tion, I  should  have  agreed  with  Mr.  Williams.  The 
defendant  admits  that  he  is  guilty  of  what  he  is  charged 
with ;  but  he  says  that  he  is  not  within  stat.  9  Ann. 

(a)   1  Burr,  402;  \W.  Bl.  93.  (6)  1  Burr.  402.  407. 
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1862.  c.  20.  s.  5.,  because  it  only  gives  costs  on  infofmitioni 
Li^y^j  against  persons  for  usurping  corporate  oCEces  in  ooTp(h 
ThoQ  E  rations.  But  I  think  he  cannot  exempt  himadffittn 
costs  on  that  ground  sher  he  has  pretended  that  tiioe 
was  a  corporation  and  that  he  was  mayor  of  it  Tlie 
defendant  might  have  set  up  as  a  defence  that  BA 
was  a  corporate  town^  and  that  he  had  a  right  to  be 
mayor ;  and^  if  he  had  succeeded^  he  would  have  been 
entitled  to  costs  against  the  relator^  who,  before  filing 
the  information,  must  have  entered  into  a  reoc^innoe 
to  prosecute  the  same  with  effect.  And  upon  this  leooid' 
the  relator  has  incurred  costs^  which  ought  to  be  paid  bf 
the  defendant 

The  statute  is  certainly  much  wider  than  the  oonitnift- 
tion  put  upon  it  in  Bex  y.  M^Kay  (a),  becanse  the  Cont 
there  said  that  the  provisions  as  to  writs  of  mandsM 
and  quo  warranto  imformations  applied  to  ^^carpcfdk 
offices  in  corporate  places^*;  and  many  well  considefed 
decisions  have  held  the  same.  We  do  not,  on  die 
present  occasion^  run  counter  to  them. 

Pollock  C.  B.  I  agree  with  what  Lord  Chief  Jw- 
tice  Erie  has  said ;  but  there  is  no  case  whidi  deddei 
that  if  a  person  claims  to  be  mayor,  and  it  tnni 
out  that  there  was  no  corporation,  the  defendant  shall 
not  pay  costs.  I  have  a  strong  impression  that  ibe 
meaning  of  stat.  9  Ann,  c.  20.  is  that,  if  a  penon 
intrudes  himself  into  an  office,  and  claims  it  as  really 
existing,  he  is  within  the  statute;,  whether  there  ii  a 
corporation  or  not ;  so  that  the  Court  has  power  to  gifv 
costs  wherever  the  real  dispute  is  whether  the  defissd- 
ant  was  entitled  to  hold  a  corporate  office  his  oon- 

(a)  6  -&.  #  e.  &iO.  646. 
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tention  or  pretence  being  that  there  was  a  corporation.        1862. 
It  would  be  a  great  hardship  if,  when  persons  nnder        Llotd 
colour  of  being  officers  of  a  corporation,  levy  toUs  and    The  Quebt. 
exercise  tyranny  oyer  the  inhabitants  of  a  place,  their 
title  ooold  not  be  questioned  by  a  relator  under  this 
statute;  and  the  inhabitants  were  obliged  to  wait  until 
the  Attorney  Gteneral,  ex  officio,  filed  an  information 
against  the  persons  claiming  to  be  a  corporation. 

Williams  J.  I  also  am  of  opinion  that  this  judg- 
ment should  be  affirmed.  I  will  add  one  observation* 
Suppose  the  defendant  had  pleaded  double,  under  stat.  82 
G.  8.  e.  58.,  first,  that  he  was  not  mayor,  and  secondly, 
that  Bala  was  not  a  corporation,  the  Court  would  have 
to  try  whether  Bala  was  a  corporation  or  not,  in  order 
to  see  whether  the  party  who  succeeded  was  entitled 
to  the  benefit  of  the  statute  of  Anne.  If,  on  this  infor- 
mation, the  defendant  is  within  the  statute  for  one 
purpose,  why  should  he  not  be  so  for  the  other  ? 

Bbamwell  B.  The  illustration  put  by  my  brother 
Williams  shews  that  on  this  information  the  defendant 
18  within  stat.  9  Ann.  c.  20.  Whether  a  case  is  within 
the  statute  or  not,  cannot  depend  on  the  result  of  one 
of  the  issues. 

Keating  J.  I  am  of  opinion  that  the  present  case  is 
within  stat.  9  Ann.  c.  20.  for  the  reasons  pointed  out 
by  Lord  Chief  Justice  Erk. 

Judgment  affirmedi 
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Wednesday^ 
May  14th. 

Practice  at 
Quarter  Sea- 
Mons, 
Order  of 
removal. 
Time  for 
appealing. 


The  Queen  against  The  J 

An  ordor  for  the  removal  of  a  pauper  an 
of  F.  to  the  parish  of  C.  was  mado  on  the  1 
of  chargcability,  accompanied  by  a  copy  of 
the  grounds  thereof,  including  the  particu 
on,  were  sent  on  the  30th  August ^  and 
upon  which  the  order  was  made  were  deli 
On  the  1st  of  October  notice  of  appeal  to  t 
the  county  of  8.  was  given.  Those  Sessio] 
division  of  that  county  on  the  15th  Octobe 
division,  within  which  the  respondent  parii 
October  at  B.  The  appellants  did  not,  at  < 
and  year  last  aforesaid,  send  or  deliver  to  t] 
in  writing  or  otherwise  of  the  grounds  of  th< 
practice  of  those  Sessions,  eight  days  notice 
appellants  appUed  to  the  Sessions  at^.  to 
and  to  respite  it  to  the  next  Quarter  Sea 
'  without  shewing  anv  reason  for  the  delay 
to  do  so,  as  they  had  not  been  guilty  of  an; 
of  appeal :  per  Crompton  and  Melhr  J  J.,  d 

jyTANDAMUS.  The  writ  :af 
Quarter  Sessions  holden  fo 
on  the  15th  October,  1860,  the  cl 
seers  of  the  poor  of  the  pans! 
county  of  Southampton^  applied  I 
enter  and  respite  an  appeal  by 
of  two  justices  for  the  removal  of 
children  from  the  parish  of  Funti 
Sussex,  to  the  parish  of  Cokmore, 
those  Sessions  refused  to  permit  t 
and  respited:  commanded  them 
and  determine  the  merits  of  that 
Return.  That  the  order  of  ren 
18th  August,  1860  :  that  .notice 
ability,  accompanied  by  a  copy  of 
and  a  statement  of  the  grounds 
the  particulars  of  the  settlemen 
thereof,  were,   on  the  30th  of 
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churchwardens  and  overseers  of  the  poor  of  the  parish  1862. 
of  FuntinfftoUf  who  obtained  the  order,  to  the  church-  The  Quebn 
wardens  and  oyerseers  of  the  poor  of  the  parish  of  j,igticesof 
Colemore,  to  whom  it  was  directed ;  and  that  a  copy  of  Susasx. 
the  depositions  upon  which  the  order  was  made^  having 
been  duly  applied  for,  was,  on  the  1 9th  September, 
delivered  to  them :  that  on  the  Ist  October  the  appel- 
lants gave  notice  to  the  respondents  that  they  intended, 
at  the  next  General  Quarter  Sessions  of  the  Peace  for 
the  county  of  Sussex^  to  commence  and  enter  an  appeal 
against  the  order :  that  the  General  Quarter  Sessions 
of  the  Peace  for  the  Eastern  Division  of  the  county 
were  holden  at  ILewes  on  the  15  th  October,  and  for  the 
Western  Division  were  holden  at  Chichester,  on  the 
18th  of  the  same  month :  that  the  parish  of  Funtington 
18  situate  in  the  Western  Division  of  the  county :  that 
the  appellants  did  not,  at  any  time  on  or  before  the 
day  and  year  last  aforesaid,  send  or  deliver  to  the 
respondents  any  statement  in  writing  or  otherwise  of  the 
grounds  of  the  appeal :  that,  by  the  custom  and  practice 
of  those  Sessions,  eight  days  notice  of  appeal  against  an 
order  of  removal  and  no  more  is  required:  that  the 
appellants,  at  the  Quarter  Sessions  holden  at  Chichester 
on  the  18th  October,  applied  to  have  received  and  to 
enter  the  appeal,  with  a  view  to  its  being  respited ;  and 
thereupon  then  and  there  applied  to  the  Court  of 
Quarter  Sessions  to  adjourn  and  respite  the  hearing  of 
the  appeal  to  the  next  General  Quarter  Sessions  of  the 
Peace,  as  a  matter  of  right,  and  without  shewing  any 
cause  or  assigning  any  reason  for  such  delay :  that  the 
Court  decided  that  the  appeal  should  not  be  respited, 
but  did  not  further  or  otherwise  refuse  or  decline  to 
receive  or  enter  the  appeal :  that  the  pauper  and  his 
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Mejulob  Ji  (after  stating  the  substance  of  the  writ       1862. 
and  return.)     It  was  urged  before  us  that  the  Sessions    The  Queeh 
were  justified  in  their  decision  by  the  feet,  that  the      just^esof 
appellant  parish  had  been  guilty  of  laches  in  not  giving       Susaix. 
notice  of  the  grounds  of  appeal  in  due  time  before  the 
Sessions^  either  ''with  the  notice  of  appeal/'  or  fourte^ 
days  at  the  least  before  the  first  day  of  the  Sessions  at 
Lewes,  or  before  the  18th  October,  on  which  day  the 
Sessions  were  held  at  Chichester  for  the  Western  division 
of  the  county*    The  latter  point  was  not  much  pressed, 
and  it  appears  to  me  to  be  the  prudent  course,  in  a 
matter  of  this  kind,  to  abide  by  a  former  decision  of 
this  Court  in  the  case  of  Reg.  v.   The  Justices  of  Suf- 
folk (a).     The  Sessions  at  Chichester  must  have  been 
holden  by  acyoumment  from  Lewes,  and  in  contempla- 
tion of  law  were  a  continuation  of  those  Sessions,  and 
consequently  the  16th,  and  not  the  18th  day  of  October 
was,  for  the  purpose  of  computing  the  fourteen  days 
for  giving  notice  of  the  grounds  of  appeal,  ''the  first 
day  of  the  Sessions.^' 

The  question  of  laches,  as  it  was  put  in  the  argument/ 
is  not  disposed  of  by  the  determination  of  this  point ;  and 
it  becomes  necessary,  therefore,  to  consider  the  grounds 
upon  which  it  was  contended  that  there  was  such  laches 
on  the  part  of  the  appellants  in  this  case  as  disentitled 
them  to  respite  their  appeal  It  was  insisted  that  the 
appellants  were  bound  to  have  given  notice  of  the  grounds 
of  their  appeal  fourteen  days  at  least  before  the  first 
day  of  the  Sessions,  and  that  if,  by  reason  of  their  avail- 
ing themselves  of  the  twenty-one  days  rllowed  by  sect. 
79  of  the  4  &  5  W.  4.  c.  76.,  extended  by  the  additional 
days  given  by  sect.  9  of  the  11  &  12  Vict.  c.  81.,  they 
Were  too  late  to  give  such  fourteen  days  notice  of  the 
(a)  16  Z.  J.  Af,  a  nO:  4  D.  4"  L,  638. 

▼OL.    It.  2   X  B.    &   S. 
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respited  at  the  then  next  Sessions  following  the  expi-        18G2. 
ration  of  the  fourteen  days :  such  an  entry  and  respite    xhe  Quees 
will  be  the  only  step  the  appellant  can  then  take  to  shew  7\  ^^ 

his  intention  to  prosecute  his  appeal,  as  he  will  do  so  Sussex. 
at  the  peril  of  being  obliged  to  pay  costs  in  case  he 
omits  further  to  prosecute  it :  and  this  is  in  accordance 
with  the  modern  practice.^'  The  statute,  referred  to  by 
Lord  Campbell,  of  11  &  12  Vkt.  e.  81.,  by  sects.  1  and  2 
substitutes  a  notke  of  grounds  of  removal  for  a  copy  of 
the  examinations  required  to  be  sent  with  the  copy  of 
the  order  by  the  Act  of  4  &  6  ^.  4.  c.  76. ;  but,  by 
sect  3,  entitles  the  ofiQcers  of  the  parish  to  which  an 
order  of  removal  is  directed,  to  apply,  within  the  twenty- 
one  days,  for  a  copy  of  the  depositions ;  and  by  sect  9 
extends  the  period  within  which  notice  of  appeal  must  be 
given  to  fourteen  days  after  the  sending  of  such  copy  of 
the  depositions  to  the  officers  of  the  parish  so  applying 
lor  the  same.  By  the  4  &  5  fF.  4.  c.  76.  s.  81.  it  is 
enacted  that,  in  every  case  where  notice  of  appeal  against 
an  order  of  removal  shall  be  given,  the  officers  of  the 
parish  appealing  against  such  order  shall,  ''  with  such 
notice,  or  fourteen  days  at  least  before  the  first  day 
of  the  Sessions  at  which  such  appeal  is  intended  to  be 
tried,'^  send  or  deliver  to  the  officers  of  the  respondent 
parish  a  statement  in  writing  under  their  hands  of  the 
grounds  of  such  appeal,  "  and  it  shall  not  be  lawful  for 
the  overseers  of  such  appellant  parish  to  be  heard  in 
support  of  such  appeal  unless  such  notice  and  state- 
ment shall  have  been  so  given  as  aforesaid.''  The 
statute  11  &  12  Vict.  c.  81.  s.  4.  gives  a  legislative 
declaration,  if  any  were  wanting,  of  the  object  of  inter- 
changing the  grounds  of  removal  and  the  grounds  of 
appeal,  by  reciting  as  follows :  "  And  whereas  a  state- 
2x2 
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mcnt  of  the  grounds  of  removal 
'  to  be  communicated  for  the  pi 
party  receiving  it  to  inquire  in 
statement^  and^  if  need  be,  to  p 
by  sect  11,  the  Act  of  4  &  5  »^ 
are  to  be  construed  as  one  Act. 

These  provisions  enable  us  t 
meaning  of  the    expression,    " 
notice  of  trial,^'  used  by  Lord 
the  judgment  of  this  Court  in  t 
Justices  of  the  West  Riding  (a). 

Time  to  give  an  effective  no 
must,  I  think,  be  calculated  b 
days,  with  any  addition  arising 
depositions  having  been  applied 
c.  31.  s,  3.  If,  at  the  expiration 
'time  to  give  the  notice  requirec 
Sessions  and  also  to  give  the  foun 
of  the  grounds  of  appeal,  before  t 
Sessions,  then  the  entry  and  tr 
take  place  at  those  Sessions,  x 
the  general  authority  of  the  C!ou 
time  to  give  the  fourteen  day  n< 
appeal  before  the  first  day  of  i 
notice  of  trial  can  be  efiPective,  a 
is  entitled,  as  a  matter  of  right,  1 
appeal,  and  no  question  of  laches 

Soon  after  the  passing  of  the 
it  was  decided  that  it  did  not  8 
prescribed  by  the  rules  of  pri 
Courts  of  Quarter  Sessions  for  g 
Hex  V.  The  Justices  of  Suffolk  {I 
habitants  of  Draughton  (c).      1 

(fl)  E,  B.  4-  E.  713. 

(r)  2P.#D.  224:  8Z. 
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varies,  as  we  know,  very  considerably;  and  it  appears        i862. 
to  me  that  it  would  finstrate  to  a  great  extent  the    The  Quekn 
object  of  the  statute,   in   requiring  the  statement   of     j^j^tj^^^f 
the  grounds  of  appeal  to  be  sent  or  delivered  to  the       Sussex. 
officers  of  the  respondent  parish,  if  we  were  to  hold 
that  the  words,  ''  with  such  notice,  or  fourteen  days  at 
least  before  the  first  day  of  the  Sessions  at  which  such 
appeal  is  intended  to  be  tried,'*  meant  to  give  the  varying 
time  required  for  the  notice  of  appeal  by  the  practice 
of  the  difierent  Sessions,  as  the  equivalent  alternative 
of  *' fourteen  days  at  least*'  for  giving  notice  of  the 
grounds  of  appeal. 

I  think  that  the  true  meaning  of  the  section  is  that, 
if  the  time  required  by  the  practice  of  the  particular 
Sessions  for  the  notice  of  appeal  be  fourteen  days  at  the 
least,  or  a  longer  period,  then  the  statement  of  the 
grounds  of  appeal  may  be  sent  with  such  notice,  so  as 
'' fourteen  days  at  least'*  are  secured  to  the  officers  of 
the  respondent  parish  "  to  inquire  into  the  subject  of 
such  statement,  and  if  need  be,  prepare  for  trial/' 

I  cannot  think  that  it  could  have  been  intended  that 
the  grounds  of  appeal  should  precede  the  notice  of 
appeal,  and  that  the  appellants,  in  availing  themselves 
of  the  time  allowed  by  law  for  considering  whether  they 
would  appeal  or  not,  before  sending  the  statement  of 
the  grounds  of  appeal,  could  be  guilty  of  laches;  and  it 
appears  to  me  that,  by  adhering  to  this  interpretation 
of  the  statutes,  the  mischief  will  be  avoided  which  might 
arise,  from  the  Sessions  having  to  decide  whether  there 
had  been  laches  or  not. 

The  cases  of  Reg,  v.  The  Inhabitants  of  Sevenoaks  (a) 
and  Reff.  v.  The  Jitstices  of  Peterborough  {b),  relied  upon 
by  Mr.  lluddlestony  are  not  at  all  inconsistent  with  this 
(rt)  7  Q,B,  136.  (h)  IE,  #  B,  G43. 
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view  of  the  law,  as  they  merely 
ought  to  be  entered  at  the  next 
may  be  impracticable  then  to  try 
In  the  present  case,  the  appell 
notice  of  their  grounds  of  iq>peal 
before  the  first  day  of  the  Sesaioi 
heard  in  support  of  their  appeal 
they  were  guilty  of  no  laches  in 
the  time  allowed  by  law  for  consi 
that  step,  they  were  entitled  to  < 
matter  of  right;  and  that  the  re1 
ficient,  and  our  judgment  ought  t 


Blackbukn  J.  It  seems  to  m< 
this  case  ought  to  be  for  the  defei 
of  opinion  in  the  Court  is,  I  belie 
and  that  a  narrow  one,  yet  on  it  t 
sent  case  depends,  and  it  is  one  i 
tical  importance  in  other  cases. 

The  appeal  against  an  order  of 
given  by  stat  13  &  14  Car.  2.  c. 
aggrieved,  and  was  to  the  justices  * 
Sessions.'^  On  the  construction  ' 
this  statute^  the  next  Sessions  m( 
Sessions,  at  the  time  of  the  grie^ 
party  grieved  used  reasonable  dilig 
to  try  the  appeal  This  statute  is 
of  appeal,  but  the  ordinary  prindf 
common  law  required  that  before 
mined  notice  should  be  given  t 
enable  them  to  be  heard.  Stat 
reciting  that  disputes  and  contro 
this,  enacts,  that  in  future  no  ap 
of  removal  should  be  proceeded  i 


XXV.  VICTORIA.  673 

Quarter  Sessions  '' unless  reasonable  notice  be  given'^  1862. 
by  the  appellants  to  the  respondents,  "the  reason-  The Qubbn 
ableness  of  which  notice  shall  be  determined  by  the  jugtrcesof 
justices  of  the  peace  at  the  Quarter  Sessions,  to  which  Sussex. 
the  appeal  is  made;  and  if  it  shall  appear  to  them 
that  Teasonable  time  of  notice  was  not  given,  then  they 
shall  adjourn  the  said  appeal  to  the  next  Quarter  Ses- 
sions, and  then  and  there  finally  hear  and  determine  the 
same.'^  It  was  settled,  on  the  construction  of  this 
statute,  that  the  justices  at  the  Sessions  to  which  the 
appeal  was  brought  had  no  discretion ;  that  they  must 
adjourn  it,  unless  reasonable  notice  of  appeal  had  been 
given,  though  it  were  shewn  to  their  satisfaction  that 
there  had  been  ample  time  to  have  given  reasonable 
notice ;  and  further,  inasmuch  as  if  no  notice  of  appeal 
at  all  was  given  there  was  no  reasonable  notice,  that  the 
justices  must,  if  there  was  no  notice,  adjourn  the  appeal ; 
Hex  V.  The  Justices  of  Gloucestershire  (a),  Rex  v.  The 
Justices  of  Staffordshire  (b),  Reg.  v.  The  Justices  of  Lon- 
don (c).  As,  till  recently,  there  was  nothing  to  compel 
the  appellants  to  give  notice  of  appeal  within  any  limited 
time,  the  effect  of  this  construction  of  the  Act  was  that, 
though  the  appellants  were  bound  to  bring  the  appeal 
to  the  first  practicable  Sessions,  they  had  an  option 
either  to  give  reasonable  notice  of  the  appeal  and  try 
it  at  those  first  Sessions,  or  to  omit  giving  reasonable 
notice,  and  so  as  of  right  to  postpone  the  trial  to  the 
next  Quarter  Sessions.  (See  3  Chiity*s  Statutes,  654, 
note(dV2ded.) 

Such  was  the  state  of  the  law  before  stat.  4  &  5  fF.  4. 
c.  76.  s.  81 .  By  that  section,  "  in  every  case  where  notice 
of  appeal  &c  shall  be  given,"  the  appellants  "  shall,  with 

(a)  1  Doug.  191.  (h)  7  East,  M9. 

(c)  9  Q.  B.  41. 
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1862.       such  notice,  or  fourteen  days  at  least  before  the  first  cbj 

The  QuxBB    ®^  *^®  Sessions  at  which  such  appeal  is  intended  to  be 

JuBticeB  of    *^®^>  ^^^  ^^  deliver''  to  the  respondents  "  a  statement 

Sussex.      Jj,  writing  under  their  hands  of  the  grounds  of  Buch 

appeal;  and  it  shall  not  be  lawful  for  the  overseenof 

such  appellant  parish  to  be  heard  in  support  of  sodi 

appeal  unless  such  notice  and  statement  shall  have  been 

so  given  as  aforesaid.''   It  is  on  the  true  construction  of 

this  enactment  that  I  differ  from  my  brothers  in  the 

present  case. 

It  seems  to  me  that  the  intention  of  the  Legislatoie 
was  to  make  no  difference  in  the  existing  law  as  to  notices 
of  appeal^  or  the  time  at  which  the  appeal  should  be 
entered  or  heard,  but  they  did  intend  to  attach  a  con- 
dition to  the  appellants  being  heard  in  support  of  the 
appeal ;  and  that  condition  was,  that  grounds  of  appeil 
should  have  been  given,  either  with  the  notice  of  appeal, 
or  at  least  fourteen  days  before  the  trial.    The  ab- 
lauts, up  to  the  lime  of  that  Act,  might  give  a  rea- 
sonable notice  of  appeal,  and  try  at  the  next  Sesaions; 
and  it  was  well  known  that  a  week's  notice  was  usoaDy 
held  reasonable  within  the  statute.     (See  note  (a)  to 
3  Chittt/'s  Statutes,  p.  685,  2d  ed.)     The  L^islatuie  did 
not,  it  seems  to  me,  intend,  and  certainly  did  not  use 
words  to  express  an  intention,  to  take  away  this  power 
from  the  appellants,  or  to  enact  that  a  reasonable  notice 
should  be  fourteen  days  at  least  What  they  apparently  in- 
tended,  and  what  the  words  used  in  their  ordinary  sense 
mean,  is,  that  if  the  appellants  with  such  notice  cl%i?ered 
grounds  of  appeal,  they  might  be  heard.    But  it  was 
also  known  that  a  notice  of  appeal  might  be  given  more 
than  fourteen  days  before  the  first  Sessions,  or  might  be 
given  too  late  to  try  at  the  first  Sessions,  so  that  the  dffeii 
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would  be  entered  and  respited  and  come  on  for  trial        1862. 
three  months  and  more  after  the  notice  of  appeal ;  and  it     The  Qubkv 
was  probably  expected  that  this  would  in  future  frequently     justices  of 
be  the  case^  as  a  notice  of  appeal  was  by  this  Act  made  a 
suspension  of  the  power  of  removal  if  given  within  twenty- 
one  days.  When  for  these  or  any  other  reasons  the  notice 
of  appeal  was  given  long  before  the  trials  it  seems  to  have 
been  thought  xmnecessary  that  the  grounds  of  appeal 
should  be  delivered  with  the  notice^  and  it  was  provided, 
as  an  alternative  condition,  that  the  appellants  might  be 
heard  if  the  groxmds  were  given  fourteen  days  at  least 
before  the  first  day  of  the  Sessions  at  which  the  appeal 
was  intended  to  be  tried,  not,  it  is  to  be  observed,  to 
which  the  appeal  was  brought. 

I  shall  afterwards  return  to  this  part  of  this  subject, 
as  it  is  upon  it  that  the  difference  in  opinion  arises ;  but 
for  the  present,  assimiing  that  the  construction  is  that 
just  stated,  I  proceed  to  point  out  how  this  becomes 
material  in  the  present  case.  Stat.  11  &  12  Vict,  c,  31. 
s.  9.  for  the  first  time  imposed  a  limit  on  the  time  within 
which  notice  of  appeal  must  be  given.  By  that  enact- 
ment no  appeal  shall  be  allowed  if  notice  of  appeal  be 
not  given  within  the  space  of  twenty-one  days  after  the 
notice  of  chargeability  and  grounds  of  removal  shall  have 
been  sent,  unless  within  that  time  a  copy  of  the  deposi- 
tions shall  have  been  applied  for,  in  which  case  a  further 
period  of  fourteen  days  after  sending  of  such  copy  shall 
be  allowed  for  the  giving  of  such  notice  of  appeal. 
Sometimes  this  enactment  is  spoken  of  as  if  it  gave  to 
the  appellants  some  additional  time  within  which  to 
bring  their  appeal,  but,  in  truth,  it  limits  and  restricts 
the  time — it  does  not  enlarge  it.  The  appellants  are 
still  bound,  as  before,  to  bring  their  appeal  to  the 
first  practicable  Sessions  after  the  grievance;  Reff.y,  The 
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Inhabitants  of  Sevenoaks  {a),  Reg, 
borough  {b\  Reg,  y.  The  Justices 
but  formerly  the  appellants  mig 
giving  notice  of  appeal  till  it  \ 
that  Sessions.  The  enactment  pi 
power  to  delay  giving  notice  of 
the  effect  of  stat  11  &  12  Vict,  c 
the  notice  of  appeal  be  given 
period,  the  appeal  shall  not  be  a 
notice  be  given  within  the  prei 
remains  unaltered.  The  notice 
earlier  than  it  would  have  been  ii 
had  remained,  but  I  think  that  tl 
or  respited  just  as  if  the  notice 
been  voluntarily  given  at  the  s 
reasonable  notice  for  the  next  Se 
be  tried  at  those  Sessions  as  here 
too  late  for  those  Sessions,  the  ap 
be  entered  and  respited  at  those 
the  next  Sessions.  Assuming  fo 
is  the  correct  view  of  the  statu 
applies  to  the  present  case. 

The  supposal  of  the  writ  in  tl 
Quarter  Sessions  holden  for  the  ( 
15th  October  last,  the  officers  oi 
applied  to  the  Quarter  Sessions 
respite  an  appeal  against  an  ordei 
tington  to  Colemore,  and  the  Ses 
the  appeal  to  be  entered  and  r 
Sessions  are  not  bound  to  enter  a 
when  requested  so  to  do,  this  wri 

{a)  7  Q,  B.  13(5. 

(<•)  KR^E.7 
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for  I  take  it  that  the  writ  ought  to  shew  on  the  face  of  1862. 
it  such  a  state  of  facts  as  makes  it  at  least  prima  &xie  The  Quksm 
the  legal  duty  of  the  justices  to  perform  what  they  were  justices  of 
required  to  do.  This  objection  was  not  taken  on  the 
argument  If  it  had  been^  we  should  no  doubt  have 
permitted  the  prosecutors  to  amende  by  inserting  in  the 
writ  supposals  of  those  &cts  which  appear  on  the  return^ 
and  are  admitted  by  the  demurrer  to  be  true^  if  by  so  doing 
the  writ  would  be  made  good.  I  shall  consider  the  case 
as  if  such  amendment  had  been  made,  and  what  appears 
on  the  return  were  inserted  in  the  writ ;  only  recommend- 
ing the  prosecutors,  if  this  case  is  taken  into  error,  to 
consider  whether  it  may  not  be  necessary  for  them  to 
apply  for  some  amendment  in  the  writ  to  enable  them 
in  the  Court  of  error  to  raise  the  question.  What  ap- 
pears on  the  return  is,  that  notice  of  appeal  was  in  fact 
given  on  the  1st  of  October,  and  that,  from  the  date  at 
which  the  copy  of  the  depositions  was  sent,  it  might 
have  been  delayed  till  the  3rd  October,  and  yet  not  have 
been  too  late  xmder  11  &  12  Vict.  c.  31.  5.  9.,  and  that 
the  first  day  of  the  Sessions  was  5th  October.  So  that 
in  &ct,  notice  of  appeal  was  given  thirteen  clear  days 
before  the  first  day  of  the  Sessions,  viz.,  15th  October, 
and  might  have  been  delayed  till  only  eleven  dear  days 
before  that  day.  It  further  appears  that  by  the  custom 
and  practice  of  that  Sessions,  eight  days^  notice  of  appeal, 
and  no  more,  is  required.  It  further  appears  that,  in 
this  case,  no  groimds  of  appeal  had  been  delivered  or 
sent,  either  with  the  notice  of  appeal  or  at  any  other 
time.  On  this  the  appellants  claimed,  as  a  matter  of 
right,  to  have  the  appeal  entered  and  respited.  The 
Sessions  refused  to  respite  the  appeal,  but  did  not  fur- 
ther refuse  to  enter  it     The  question  intended  to  be 
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raised  is  whether  this  is  a  state  of  facts  on  which,  hj 
law,  the  Sessions  were  bound  to  enter  and  respite  the 
appeal.  If  they  had  a  discretion  at  all,  judgment  cannot 
be  for  the  Crown  even  if  thej  exercised  that  discretioti 
ilL 

Now,  from  what  I  have  already  said,  I  think  I  hare 
shewn  that  if  the  notice  was  a  reasonable  notice  for  that 
Sessions,  the  justices  were  not  bound  to  respite.  And, 
before  stat.  4  &  5  fT.  4.  c.  76.  s.  81.,  this  certainly  would 
have  been  a  reasonable  notice  for  these  Sessions,  wheth» 
it  was  given  thirteen  clear  days,  or  had  been  delayed  till 
only  eleven  dear  days  before  these  Sessions.  But  it 
is  equally  certain  that,  if  grounds  of  appeal  had  been 
sent  with  the  notice  of  appeal,  they  would  not  have  been 
delivered  "  fourteen  days  at  least''  before  those  Sessions ; 
and,  if  the  effect  of  this  was  to  make  the  trial  at  those 
Sessions  impossible,  it  seems  to  me  that  it  would  follow 
that  the  notice  was  not  reasonable,  and  the  appeal  there- 
fore should  have  been  adjourned ;  but  if,  by  deUvering 
grounds  of  appeal  with  the  notice,  the  appellants  could 
have  tried,  I  do  not  think  they  can  better  their  position 
by  neglecting  to  do  sa  The  words  of  the  statute  are,  if 
the  appellants  shall,  ''with  such  notice"  (of  appeil) 
"  OE  fourteen  days  at  least  before  the  first  day  of  the 
Sessions  at  which  such  appeal  is  intended  to  be  tried:'' 
which,  as  I  have  already  pointed  out,  seems  to  me  in 
plain  language  to  give  an  alternative.  I  can  see  no 
sufficient  reason  why,  in  construing  this  enactment,  we 
should  expunge  the  first  part  of  the  alternative,  and  read 
it  as  if  it  had  been  enacted  simply  that  the  guardiaos 
should,  fourteen  days  at  least  before  the  first  day  of  the 
Sessions,  deliver  the  notices  of  appeal.  If  this  had  been 
the  enactment  of  the  Legislature,  the  effect  would  have 
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been  that  whereas  an  appellant  mighty  before  that  Act,  have        1862. 
gone  to  trial  at  the  first  Sessions  if  he  gave  a  reasonable    The  Queen 
notice  (that  is,  in  general  an  eight  day  notice),  he  could     jugtic'ea  of 
not  after  the  statute  do  so  unless  he  had  given  grounds       Sussex. 
of  appeal  at  least  fourteen  days  before  the  Sessions. 
This  would  practically  be  to  say  that  a  reasonable  notice 
should  in  future  be  a  notice  of  fourteen  clear  days ;  for 
the  cases  in  which  grounds  of  appeal  are  delivered  be- 
fore the  notice  must  always  be  so  exceptional  that  they 
cannot  be  supposed  to  have  been  in  the  contemplation 
of  the  Legislature :    In  ea  quse  firequentius  accidunt 
prseveniant  jura. 

If  there  were  any  obvious  injustice  or  absurdity 
produced  by  giving  efiect  to  the  language  of  the  Le- 
gislature in  its  ordinary  sense  we  might,  perhaps, 
(though  it  would  be  a  strong  measure),  construe  the 
statute  as  if  the  words  ^*  with  such  notice  or''  had 
been  introduced  by  mistake,  and  were  to  have  no  efiect 
whatever;  but,  considering  that  the  delays  in  tr3ring 
appeals  were  already  a  crying  grievance,  we  should  not 
strain  the  language  of  the  Legislature  when  the  efiect 
of  so  doing  would  be  to  interpose  a  further  difficulty  in 
the  way  of  a  speedy  trial,  which  I  am  convinced  was  not 
the  object  of  the  Legislature. 

For  these  reasons  it  seems  to  me  that  the  true  con- 
struction of  the  statute  is  that  which  I  have  already 
expressed.  But  this  is  by  no  means  decisive  as  to  the 
judgment  I  should  give,  for  I  agree  that,  where  there  is 
*a  decision  on  a  point,  a  Judge,  (not  sitting  in  a  Court  of 
error),  ought  to  act  upon  that  decision,  even  if  he  thinks  it 
a  mistaken  one.  But  if  there  is  not  a  decision  on  the  point, 
but  merely  an  expression  of  opinion,  not  being  part  of  the 
ratio  decidendi, — or  as  it  is  generally  called,  a  dictum, — 
I  think  it  is  the  duty  of  a  Judge  when  he  is  forming  his 
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1SG2.  o^nion  to  give  this  dictum  its  just  weighty  but  todeli?er 
TheQuKKx^  his  judgment  according  to  the  opinion  which  he  himsdf 
JosdcM  of  forms,  though  it  is  different  firom  that  expressed  in  the 
Scsox.  dictum.  I  think  also  that  there  are  cases  in  which  a 
mistaken  notion  of  the  law  has,  no  matter  why,  become 
so  generaUy  accepted,  and  been  so  acted  upon,  as  to 
render  it  probable  that  business  has  been  r^olated, 
and  the  position  of  parties  altered  in  consequence ;  and 
in  such  cases  we  may  hold  that  the  general  acceptation  of 
the  mistake  has  made  that  law  which  was  originally 
error:  Communis  error  fadt  jus :  but  then  I  think  that, 
before  we  act  upon  this  principle,  we  ought  to  see  it 
deariy  made  out  that  the  error  has  been  commonly 
accepted,  and  that  the  nature  of  the  case  is  such  that 
parties  are  likely  to  have  acted  upon  the  mistake  and  so 
altered  their  rights  and  position.  I  proceed  to  inquire 
whether,  on  these  ]Nrinciples,  I  am  now  called  upon  to 
put  a  construction  on  the  4  &  5  FF.  4.  c.  76.  i.  81. 
different  firom  that  whidi  I  think  the  statute  itaelf 
bears. 

On  the  argument  before  us  two  cases  were  referred  to. 
These  were  Rex  v.  T^  Jusikes  of  Suffolk  {a)  and  Reg. 
T.  7^  InkahUants  of  Draughton  {b).  I  have  not  mysdf 
been  able  to  discover  any  other  authority  bearing  oo 
the  question;  certainly  no  other  was  referred  to  (m  the 
ai^ument.  It  becomes  therefore  important  to  see  whit 
these  cases  sunount  to. 

In  Rex  V.  The  JuMtkesof  Suffolk  (a)  a  notice  of  appeal 
to  the  Quarter  Sessions  of  Ipsuneh,  and  with  it  ground 
of  appeal,  were  delivered  to  the  respondents  on  the  9tk 
October.  The  appeal  ought  to  have  been  to  the  Qnaitef 
Sessions  of  Suffolk.     On  13th  October,  the  appeUants 

(Vi)  4  ^  ^  £•.  319. 

C^)  2  P.  .f  D.  224:  SL.  J.  X  S,  AT  C  92. 
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corrected  their  mistake,  and  delivered  a  notice  of  appeal       1862. 

to  the  Quarter  Sessions  of  Suffolk.    The  Quarter  Ses-    The  Quebh 

trions  of  Suffolk  refused  to  enter  the  appeal  and  hear  an     j^^,^^  ^^ 

application  to  have  it  respited  on  the  ground  of  the       Sussex. 

illness  of  a  material  witness^  because  they  thought  the 

notice  of  appeal  defective  and  informal ;  and  on  this  a 

rule  nisi  for  a  mandamus  to  enter  continuances  and 

hear  the  appeal  was  obtained.    The  objection  urged  in 

shewing  cause  was  that  the  amended  notice  of  appeal  was 

too  late^  being  given  less  than  fourteen  clear  days  before 

the  Sessions.      All  the  Court  held  that  the  time  for 

giving  the  notice  was  not  altered  by  the  statute^  and  so 

far  the  case  is  consistent  with^  or  rather  is  in  favour 

of,  the  view  I  now  support.     The  Judges  further  held 

that  the  grounds  might  to  be  sent  before  the  notice  of 

appeal,  and  that  these  grounds  were  good  enough  and 

sent  in  time.    There  was  here  a  mistake  of  fact,  for  it 

appears  that  the  grounds  were  sent  only  thirteen  days 

before  the  Sessions,  and  that  may  perhaps  shew  that  the 

case  was  not  carefuUy  considered ;  it  does  not  however 

touch  the  present  case. 

Lord  Denman  expressly  says  that  the  enactment  was 
not  intended  to  interfere  with  the  time  of  giving  notice 
of  appeal  '*  If  that  had  been  intended,*'  says  he,  p.  324, 
"  it  would  have  been  expressed" ;  and  fVilliams  J.  says, 
•'  There  was  a  timely  notice  of  trying  the  appeal.  The 
practice,  as  to  that,  stands  as  it  did  before  the  Act  passed." 
Coleridge  J.  says,  p.  325,  "Then  as  to  the  eflfect  of 
sect.  81.  We  are  called  upon  to  make  a  general  alter- 
ation of  practice  at  Sessions  upon  a  mere  implication. 
The  section  enacts  that  a  statement  of  the  grounds  of 
appeal  shall  be  sent  or  delivered  with  the  notice,  or 
fourteen  days  at  least  before  the  first  day  of  the  Ses- 
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1862.        sions ;  and  therefore  it  is  contended  that  the  notice  must 

Th  o  ^  given  fourteen  days  before  the  Sessions.    But  the 

▼•  statute  itself  does  not  prescribe  that,  or  any  time.   I 

Justices  of  ^ 

Sussex.  asked,  when  this  proposition  was  stated,  *  What  time  do 
you  say  is  now  fixed  for  notice  of  appeal  against  orden 
of  removal  throughout  the  country  V  And  no  answer  was 
given.  The  meaning  of  the  clause  is  that^  where  the 
practice  of  Sessions  requires  more  than  fourteen  days 
notice  of  appeal,  the  statement  of  grounds  of  appeal 
may  be  delivered  with  the  notice,  or  within  not  less  than 
fourteen  days  of  the  Sessions;  but  that,  at  all  eventtt  it 
must  be  delivered  at  least  fourteen  days  before  the  Sessions" 
This  latter  part  of  his  judgment  is  what  the  prosecu- 
tors in  the  present  case  rely  upon.  Nothing  of  the  sort 
was  said  by  any  of  the  other  Judges,  and  on  the  fiiets  no 
question  arose  as  to  the  efiect  of  giving  grounds  of  appeal 
with  a  notice  of  appeal  less  than  fourteen  days  at  least 
before  the  Sessions.  It  was  therefore  a  dictum  of  one 
Judge  only ;  still,  if  it  had  related  to  any  question  de- 
pending on  the  general  Sessions  law,  I  should  hsTe 
deferred  very  much  to  any  dictum  of  Coleridge  J.,  as  he 
was  peculiarly  conversant  With  that  branch  of  law,  though 
I  should  not  have  considered  it  binding  on  me. 

But  what  he  said  was  with  reference  to  the  constnus- 
tion  of  what  was  then  a  new  statute,  brought  before  the 
Court  for  the  first  time ;  and  I  do  not  attach  the  same 
weight  to  a  hasty  expression  of  his  opinion  on  the  oon* 
struction  of  the  Act  on  a  point  not  then  before  him; 
especially  as  it  seems  to  have  escaped  his  notice  that 
it  was  inconsistent  with  his  previous  reasoning,  as,  if 
the  dictum  was  well  founded,  the  statute  by  implica- 
tion did  make  a*  great  alteration  in  the  practice  of  all 
Sessions  in  which  the  notice  of  appeal  required  was  less 
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than  fourteen  dear  days^  that  is  in  a  majority  of  the       i862. 
Sessions  in  England.  The  Queen 

Beg.  V.  The  Inhabitants  of  Draughton  is  not  reported  juBti\.'es  of 
in.  Adolphus  ^  Ellis.  It  is  reported  in  the  8  Law  Journal,  Sumex. 
N.  S.  M.  C.f  and  in  Perry  Sf  Davison.  In  neither  report 
does  it  appear  what  the  state  of  facts  was  on  which 
the  Court  had  to  decide.  But  I  have  obtained  the  case 
from  the  Record  Office^  and  I  find  the  facts  to  be  these. 
The  appellants  gave  a  notice  of  trial  of  an  appeal  pre- 
▼iouslf  entered  and  respited.  On  the  same  paper^  and 
as  part  of  it,  the  appellants  gave  their  groimds  of  appeal. 
This  appears  by  the  notice  of  appeal  returned  with  the 
certiorari,  and  now  in  the  Record  Office.  On  the  trial  of 
the  appeal,  the  appellants  being  called  upon  to  prove  their 
notice  of  appeal,  proved  the  service  on  the  19th  March, 
1838.  It  was  thereupon  objected  that  such  notice  was  not 
in  time,  for  that  it  was  not  given  fourteen  days  at  least 
before  the  first  day  of  the  Sessions,  which  were  held  on 
the  2nd  April,  1838.  The  Sessions  decided  in  favour  of 
the  appellants,  which,  on  my  view  of  the  law,  was  right, 
and  on  the  other  view  was  wrong ;  but,  subject  to  a  case 
in  which  the  only  question  was,  "  whether  such  notice 
was  given  in  time  pursuant  to  4  &  5  H^.  4.  c.  76. 
s.  81.''  No  question  was  in  terms  asked  as  to  whether, 
supposing  the  notice  right,  the  grounds  of  appeal  ought 
not  to  have  been  delivered  at  least  fourteen  days  before 
the  Sessions;  whatever  might  be  the  case  as  to  the 
notice.  The  reason  probably  was,  that  the  Quarter 
Sessions  thought  (as  I  do)  that,  if  the  notice  itself  was 
good,  the  words  of  the  statute  were  express  that  the 
grounds  might  be  given  with  the  notice.  The  Court  of 
Queen's  Bench  affirmed  the  order  of  Sessions.  The 
terms  in  which  the  point  was  reserved  and  the  question 

VOL.  II.  2  Y  B.  &  s. 
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1^IS2.  a^ked  prrrcxit  the  decssoQ  from  being  Curlj  dteableas 
T:^  Qrm"  coQ^rmic^  the  proprietr  of  wbat  was  dooe  by  the  Qoaiter 
Jii- J%t  -f  Sessxocs  in  hearing  die  appdants,  though  the  grounds  of 
appeal  had  not  been  ddirered  fourteen  days  at  least  bdbie 
the  Sessions;  for  it  is  not  impoanble  that  the  Court  might 
hare  thought  the  decision  of  the  Quarter  Sessions  wrong, 
and  ret  hare  held  that,  firom  the  way  in  which  the  CMe 
was  reaerredy  their  decision  must  be  affirmed;  but,  the 
£u!ts  shew,  Tery  decidedly,  thatno point  arose  before  the 
Coort  on  whidi  they  conld  decide  that  the  grounds  of 
appeal  were  not  giren  in  time.  If  any  expresaknis  of 
such  an  opinion  were  used,  it  mnst  hare  been  without 
perceiving  that  in  effect  th^  were  saying  that  the  deci- 
sion which  they  affirmed  ought  not  to  have  been  come 
ia.  I  think  I  am  justified  in  treating  any  such  expies- 
sion  as  being  merely  a  repetition  of  the  dictum  of  Colt' 
ridge  J.  made  without  consideration,  and  not  adding 
much  weight  to  it  as  an  authority,  and  certainly  not 
binding  as  a  decision. 

I  have  not  myself  been  able  to   find   any  other 
case  in  which  this  point  was  alluded  to,  nor  has  any 
such  been  cited  on  the  aigument^  nor  I  believe  has  any 
such  authority  been  foxmd  by  either  of  my  brothers.  I 
have  not  myself  found  any  grounds  for  believing  that  the 
opinion  thrown  out  in  these  two  cases  has  been  in  prac- 
tice conmionly  adopted.    As  &r  as  the  text  books  are 
concerned  :  in  Archbold's  Poor  Law,  p.  765, 10th  ed.,tbe 
rule  is  laid  down  in  the  way  contended  (or  by  the  pro- 
secutors, and  Reg.y.  The  Inhabitants  ofDraughttm  is  died 
as  the  authority;  but  in  Steer* s  Parish  Law^  735-6, 3d eij 
the  rule  is  laid  down  in  the  terms  of  the  statute :  I  do 
not  know  why  we  are  to  suppose  the  one  expresses  the 
general  opinion  more  than  the  other. 
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The  result  I  come  to  is^  that  I  think  that^  as  the  law  1862. 
stands,  the  appellants  may,  if  thej  please,  delay  their  notice  The  Queen 
to  the  extreme  limit  left  by  stat.  11  &  12  Vict.  c.  31. ;  but  justices  of 
that,  if  the  notice  be  then  a  reasonable  notice  for  the  next 
Sessions  according  to  the  practice  of  the  Sessions,  though 
that  be  less  than  fourteen  clear  days  before  the  Ses^ 
sions,  the  appeal  must  be  tried  at  those  Sessions  (subject 
to  the  power  of  the  Sessions  to  postpone  the  trial  for 
cause) ;  and  that  the  appellants  caunot  gain  to  them* 
selves  a  right  to  adjourn  the  trial  by  omitting  to  deliver 
the  grounds  of  appeal  in  time  for  that  Sessions,  which  they 
may  efiectually  do  by  delivering  them  with  the  notice. 
But  if  the  appellants  can  delay  the  notice  till  it  is  too 
late  for  the  next  Sessions,  the  old  law  remains  unaltered^ 
— they  may  do  so, — and  then  however  unreasonable  their 
delay  may  have  been,  the  Sessions  must  adjourn  the 
appeal.  In  the  present  case  the  appellants  have  not  and 
could  not  have  delayed  their  notice  of  appeal  till  it  was 
too  late  to  try  at  those  Sessions,  and  therefore  in  my 
opinion  the  Sessions  were  not  bound  to  adjourn  the 
appeal 

I  therefore  think  that  judgment  should  be  for  the 
defendants. 

Crompton  J.  It  appears  from  the  dates  and  facts 
stated  upon  this  record,  which  my  learned  brothers  have 
referred  to,  that  the  appellants,  at  the  expiration  of  the 
period  of  twenty-one  days,  extended  by  the  application 
for  the  copy  of  the  depositions,  were  in  time,  according 
to  the  practice  of  the  Sessions,  to  give  their  notice  of 
appeal,  which  they  accordingly  did  give,  but  were  not  in 
time  to  give  fourteen  days'  notice  of  grounds  of  appeal. 
They  therefore  applied  to  the  Sessions  to  enter  and 
2  Y  2 
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respite^  which  the  Sessions  refused  to  allow ;  and  if  tbe 
appellants  were  entitled  to  have  their  appeal  entered  and 
respited^  the  Sessions  ought  to  be  commanded  to  enter 
continuances  and  hear  the  appeal. 

Upon  the  argument  before  us  the  point  most  relied 
upon  by  the  counsel  for  the  defendants  was,  that  the  ap- 
pellants had  been  guilty  of  laches^  and  mighty  if  they 
pleased,  have  applied  for  and  got  the  depositions  earlier, 
and,  at  all  events,  might  have  given  their  grounds  of  ap- 
peal without  taking  the  whole  of  the  twenty-one  day* 
extended  by  applying  for  the  depositions;  and  therefum 
that  this  was  like  the  cases  where  it  has  been  held  that 
the  parties  were  bound  to  enter  and  try  unless  the  Ses- 
sions, in  their  discretion,  allowed  an  adjournment. 

Another  point  was  taken,  but  not  much  relied  on  i^ 
parently  by  the  appellant^s  counsel,  that  as  the  stat  4  &  5 
W.  4.  c.  76.  A  81.  says  that  the  notice  of  the  grounds  of 
appeal  shall  be  sent  with  the  notice  of  appeal,  or  icm- 
teen  days  at  least  before  the  first  day  of  the  Sessions  at 
which  the  appeal  is  intended  to  be  tried,  the  appellants 
were  in  time  to  give  the  notice  of  their  grounds  of 
appeal  with  the  notice  of  appeal ;  and  that,  if  given  with 
the  notice  of  appeal,  it  need  not  be  given  fourteen  days 
before  the  first  day  of  the  Sessions,  and  therefore  that 
the  appellants  were  in  time  to  give  effective  notice  of  the 
grounds  of  appeal,  so  as  to  enable  them  to  try. 

With  regard  to  this  point,  which  is,  I  believe,  the  only 
matter  as  to  which  my  brother  Blackburn  differs  firom  m^ 
I  am  of  opinion  that  we  ought  to  hold  that  the  grounds  of 
appeal  must  be  given  fourteen  days  at  least  before  the  first 
day  of  the  Sessions,  whether  such  notice  be  given  irith 
the  notice  of  appeal  or  separately.  I  think  that  we  art 
bound,  in  this  Court  at  all  events,  to  follow  the  cffOr 
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stmction  which  was  put  upon  the  enactment  in  question  1862. 
immediatelj  on  the  Act  passing  (contemporanea  exposi-  The  Queev 
tio),  and  expressly  confirmed  by  the  Court  in  one  or  more  j^g^^  ^f 
other  decisions ;  and  after  those  decisions^  as  far  as  I  can  Susaix. 
find,  never  doubted  by  the  Court  in  any  of  the  cases 
up  to  the  present  time;  and  which  construction  has 
been  treated  in  books  of  practice  as  regulating,  and 
has  in  point  of  &ict  regulated,  as  I  believe,  the  prac- 
tice of  Sessions.  I  think  that  disturbing  such  deci- 
sions and  practice  is  peculiarly  mischievous  in  cases  of 
Sessions  practice.  (See  Reg.  v.  The  Justices  of  Shrop- 
shire (a),  where  the  Court  felt  themselves  boimd  by  a 
single  prior  decision  on  a  similar  question,  though 
against  the  opinion  of  all  the  Judges,  each  of  whom 
would,  if  the  point  had  been  a  new  one^  have  put  a  dif- 
ferent construction  on  the  Act  in  question  from  that 
which  they  felt  themselves  bound  to  adopt.)  I  cannot 
help  thinking  that  the  construction  of  the  Court  really 
carried  out  the  intention  of  the  Legislature ;  and  that 
if  a  difi*erent  construction  had  been  put  by  the  Court 
upon  the  enactment  in  question,  it  would  in  all  proba- 
bility have  been  remedied  by  the  Legislature  in  subse- 
quent Acts  on  the  same  subject-matter.  I  cannot  agree 
with  my  brother  Blackburn  that  it  is  a  sufficient  reason 
for  now  disturbing  the  law  on  the  subject  that  the  words 
admit  of  another  construction,  even  if  we  thought  that 
we  should  have  adopted  such  other  construction  if  it 
had  been  res  nova;  neither  do  I  think  it  a  sufficient 
reason  for  our  holding  ourselves  not  bound  by  the  deci- 
sions of  our  predecessors,  that  on  examining  the  papers 
in  the  cases  it  may  appear  that  the  Court  may  have 

(a)  SA.^E.  173. 
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mistaken  the  facts^  and  that  if  they  had  taken  another 
view  of  the  facts  the  question  might  not  hare  arisen. 

It  became  necessary  for  this  Conrty  immediately  after 
the  passing  of  the  4  &  5  W.  4.  c.  76.,  to  put  a  construc- 
tion upon  the  provisions  of  the  81st  section. 

The  statement  of  the  grounds  of  appeal  was  obviouslj 
required^  as  is  indeed  expressly  recited  in  the  11  &  12 
Vict,  c,  4.  s.  31 .  s.  4.^  for  the  purpose  of  enabling  the  party 
receiving  the  same  to  inquire  into  the  subject  of  such 
statement^  and  to  prepare  for  triaL  The  grounds  are  in 
the  nature  of  pleadings ;  and  it  would  prima  facie  seem 
that  the  Legislature  would  probably  fix  one  general  rale 
for  the  time  which  should  be  given  for  such  inquiry  and 
preparation  throughout  the  country. 

The  time  for  giving  notice  of  appeal  having  been 
different  at  different- Sessions^  it  seems  to  have  been 
thought  that  the  effect  of  the  enactment  4  &  5  fF.  4 
c.  76.  s.  81.  was  to  make  the  notice  for  the  Sessions 
throughout  the  country  the  same.  And  this  Tiew 
was  presented  to  the  Court  in  the  case  of  Bex  ?. 
The  Justices  of  Suffolk  (a),  which  occurred  in  the  year 
after  the  passing  of  the  Act.  It  was  there  argued  tbat 
as  the  clause  required  fourteen  days  at  leasts  and  as 
the  notice  might  be  given  with  the  notice  of  appeal,  the 
notice  of  appeal  must  be  a  fourteen  days  notice.  Tlie 
Courts  however,  clearly  assuming  that  the  notice  of 
grounds  of  removal  must  be  a  fourteen  days  notice,  say 
that  it  is  distinct  from  the  notice  of  appeal,  and  may  be 
given  with  it  if  the  notice  of  appeal  is  given,  as  it  may 
be,  before  the  fourteen  days;  and  Mr.  Justice  Cokridft 
expressly  says,  p.  325,  "  The  meaning  of  the  clause  is  that, 
where  the  practice  of  Sessions  requires  more  than  fourteen 

(a)  4A.fE.3lfl, 
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days  notice  of  appeal,  the  statement  of  grounds  of  appeal 
may  be  delivered  with  the  notice,  or  within  not  less  than 
fourteen  days  of  the  Sessions ;  but  that,  at  all  events,  it 
must  be  delivered  at  least  fourteen  days  before  the  Sessions. 
This  was  not  a  mere  obiter  dictum,  but  was  the  very 
ratio  decidendi.  The  decision  was,  that  though  the  pro- 
vision as  to  the  fourteen  days  at  least  is  a  general  rule 
as  to  the  grounds  of  appeal,  it  does  not  affect  the  notice 
of  appeal,  which  is  distinct,  and  left  untouched  by  the 
statute.  The  notices  being  distinct,  it  was  not  necessary 
to  hold  that  the  general  rule  as  to  the  fourteen  days 
was  to  apply  to  the  notice  of  appeal. 

Mr.  Justice  Coleridge,  a  very  great  authority  as  to  Ses- 
sions law,  is  expressly  construing  the  statute  in  a  case  where 
it  was  necessary  to  construe  it.  I  think  the  construction 
carried  out  the  intention  of  the  statute,  as  it  seems  very 
imlikely  that  the  Legislature  could  have  intended  that 
the  time  allowed  to  the  respondents  for  inquiry  and  pre- 
paration should  be  different,  and  fluctuate  with  the  time 
allowed  by  the  practice  of  the  Sessions  at  different  places. 
Though  the  time  for  giving  notice  of  appeal  is  untouched 
by  the  statutes,  and  is  stiU  regulated  by  the  practice  at 
the  particular  Sessions,  the  twenty- one  days  and  the 
fourteen  days  mentioned  in  the  4  &  5  fF.  4  c.  76.,  and 
the  prolonged  period  of  fourteen  days  in  the  II  &  12 
VicL  c.  31.,  all  seem  to  me  to  be  general  regulations  to 
force  the  appellants,  in  the  words  of  Erie  J.  in  Reg.  v.  The 
Justices  of  Peterborough  {a),  *'  to  take  definite  steps  within 
definite  times.*'  The  words  of  the  enactment  in  ques- 
tion are  not  perhaps  well  chosen,  but  I  do  not  think  that 
it  is  so  violent  a  construction  as  my  brother  Blackburn 
appears  to  suppose  to  construe  them  as  meaning  that 
(«)  1  E,^B.  W3.  G50, 
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the  notice  may  be  given  with  the  notice  of  appeal  or  at 
some  other  time,  (which  it  obvionsly  means),  but  that  in 
either  case  it  mnst  be  fourteen  days  at  least  before  tk 
first  day  of  the  Sessions, 

It  has  been  so^ested  that  the  dictum  in  Rex  t.  Tki 
JsLstiees  of  Suffolk  (a)  was  the  mere  dictum  of  Mr.  Jiutio 
Cderidge:  but  we  find  in  the  next  case,  iZe^.  T.  7^  JhAaK 
taxtsofDraughUm  {b\  which  occurred  four  years  after  & 
T.  The  Justices  of  Suffolk,  that  the  full  Court  of  Queen' 
Bendi,  consisting  of  Lord  Denman  and  Justices  Utlk 
dak,  Patteson  and  WilHatns,  were  expressly  asked  to  re 
consider  the  case  of  Rex  v.  Tlie  Justices  of  Suffolk,  am 
that  the  Court  had  again  to  put  a  construction  on  th 
dause  in  question;  and  Lord  Denman,  with  the  concoi 
renoe  of  the  other  Judges,  states  as  the  judgment  of  tb 
Court,  as  reported  in  the  Law  Journal,  that  '^  The  Ac 
leares  the  time  for  the  notice  of  appeal,  as  it  was  hdom 
but,  should  the  notice''  (that  is  the  notice  of  appeal)  "no 
be  delivered  fourteen  days  before  the  Sessions,  the  ground 
at  least  must  have  been.  There  is  no  occasion  fo  oni 
OTerruling  The  King  v.  The  Justices  of  Suffolk:'  Thisi 
a  distinct  decision  on  the  construction  of  the  worda  ii 
question.  In  the  report  in  Pirrry^Z^avuofi,  Lord Z>0uiax'i 
judgment  is  thus  given:  ''The  implication  contended 
for  is  not  at  all  necessary.''  That  is  the  implicatioii 
that,  as  the  notice  of  grounds  of  appeal  must  be  fourteen 
days,  the  notice  of  appeal  must  also  be  so.  Heproceeda 
to  give  the  reason  of  the  decision,  and  says,  ''Notice 
of  appeal  may  by  the  practice  in  some  places  be  required 
more  than  fourteen  days  before  the  Sessions,  in  which 
case  the  grounds  of  appeal  may  be  sent  with  the  notice; 

(a)  AA.^^,  319. 

(h)  2P,i  Dav.  224;  8  I.  J.  3f.  C.  02. 
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in  other  cases^  where  so  long  a  notice  is  not  required,  the 
altematiTe  is  provided,  that  the  grounds  of  appeal  should 
he  sent  to  the  respondents  fourteen  days  before  the  Sessions. 
There  ib  no  provision  as  to  the  time  of  notice  itself/' 
JUUledale,  Patteson  and  Williams  Justices  concurred.  In 
Beg.  V.  The  Justices  of  Lancashire  (a),  decided  two  years 
after  Reg.  y.  The  Inhabitants  of  Draughton^  Lord  Denman 
says,  p.  913,  "  If  they  appeal,  they  must,  by  sect.  81,  give 
fourteen  days'  notice  of  the  grounds  of  appeaL" 

In  later  cases,  where  the  question  has  been  as  to 
whether  the  appellants,  not  having  had  time  to  give  the 
fourteen  days  notice  of  grounds  of  appeal,  although 
ihey  had  had  time  to  give  notice  of  appeal,  and  where  it 
has  been  decided  that  the  party  was  still  obliged  to  give 
his  notice  of  appeal,  and  was  then  to  enter  and  respite 
as  not  having  had  time  to  give  effective  notice  of  grounds 
of  removal,  I  do  not  find  that  the  Court  has  ever  ex- 
pressed any  doubt  with  regard  to  the  correctness  of  the 
decisions  as  to  the  fourteen  days  being  required  to  be 
given* 

I  think  that  this  state  of  the  authorities  folly  justifies 
the  statement  of  the  practice  in  this  respect,  as  laid 
down  in  the  last  edition  of  ArchboldCs  Poor  Law,  p.  761, 
as  follows :  *'  These  times  are  given  that  the  parish  served 
may  have  an  opportunity  to  consider  whether  they  will 
appeal  or  not.  They  have  then  to  consider  whether  a 
sufficient  time  remains  to  them  to  give  the  notice  of 
appeal  (eight,  ten,  or  fourteen  days,  &c.),  required  by  the 
practice  of  the  particular  Sessions  to  which  the  appeal 
is  to  be,  and  also  to  serve  notice  of  grounds  of  appeal, 
which  latter  must  be  served  fourteen  days  at  least  before 
the  first  day  of  the  Sessions.  *  *  *  If  they  have 
(a)  4  Q.  B.  910. 
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time  to  serve  their  notice  and  grounds  of  appeal  after 
the  twenty-one  and  fourteen  days  aboTC  mentioned,  they 
must  enter  and  try  their  appeal  at  the  next  Sessions  ^ 
if  they  have  not  time  for  these  or  either  of  them,  they 
must  enter  and  respite  their  appeal  at  the  next  SessioDS) 
and  try  it  at  the  next  following  Sessions/'  This  is  quite 
consistent  with  the  rule  of  practice  as  laid  down  by  Lord 
Campbell  in  the  recent  case  of  Beff.  v.  TAe  Ju$tket  of 
the  West  Riding  {a),  to  which  I  shall  have  hereafter 
to  refer.  I  cannot  help  thinking  therefore  that  the 
counsel  for  the  respondents  was  right  in  not  laying  much 
stress  upon  this  point,  as  I  think  he  must  have  been 
aware  of  the  practice  in  this  respect,  and ;  notwithstanding 
the  respect  I  always  entertain  for  my  brother  Blackburn  % 
opinion,  which  alone  has  induced  me  to  go  into  a  matter 
of  this  kind  at  such  length;  I  think  that,  sitting  here, 
we  ought  to  adhere  to  the  practice  as  settled  by  our  pre- 
decessors, and  that  if  such  practice  is  to  be  unsettled  it 
should  be  done  only  by  those  who  have  authority  to 
correct  the  judgments  of  this  Court 

Upon  the  other  and  main  point,  made  by  Mr.  Hud- 
dleston,  I  felt  at  one  period  very  considerable  doubt  He 
argued  that  as,  by  recent  cases,  the  practical  time  for 
appealing  was  to  have  reference  to  the  order  of  removal, 
and  that  as  the  party,  if  he  had  had  a  reasonable  time 
for  giving  notice  of  appeal,  was  held  guilty  of  laches  in 
not  entering  his  appeal,  the  appellants  in  the  present 
case  might  have  given  their  notice  of  grounds  of  re- 
moval in  time,  and  were  therefore  not  entitled  to  respitei 
On  examining  the  cases  in  question,  however,  I  quite 
agree  with  my  brother  Mellor,  and  I  am  not  aware  that 
on  this  part  of  the  case  there  is  any  difference  of  opioioQ 
(a)  E.  B.  #  E.  713. 
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fti  the  Court  in  thinking  that  there  is  no  laches  in  the  1862. 
party  taking  the  whole  of  the  twenty-one  and  fourteen  The  Qubkh 
days,  and  not  giving  notice  of  grounds  of  removal  justkesof 
before.  He  is  to  have  time  to  make  out  his  case  and  Sussbx. 
state  his  pleadings,  and  though,  for  the  reasons  given 
in  the  recent  cases,  it  is  held  that  the  practicability  of 
the  Sessions  for  the  purpose  of  the  appeal  being  entered 
is  to  be  looked  at  with  reference  to  the  order  of 
removal,  yet  the  question  of  the  practicability  of  trial 
is  to  be  looked  at  with  reference  to  the  time  at  the 
expiration  of  the  twenty-one  and  fourteen  days;  and 
it  is  clearly  assumed  in  all  these  cases ;  Reg.  v.  The 
Inhabitants  of  Sevenoaks  (a),  Reg.  v.  The  Justices  of  Peter^ 
borough  (b)  and  Reg.  v.  The  Justices  of  the  West  Riding  {c) ; 
that  the  party  need  not  give  his  notice  of  grounds  of 
removal  until  after  the  expiration  of  the  limited  time, 
and  that  though  he  is  boimd  in  such  a  case  as  the  pre- 
sent to  enter  his  appeal,  he  is  not  bound,  nor  can  he 
indeed  with  reference  to  the  other  party,  try  his  appeal. 
The  cases  taken  together  clearly  establish  that,  if  the 
time  for  giving  notice  of  appeal  is  practicable,  the  ap- 
pellant, by  taking  the  whole  time,  does  not  relieve  him- 
self firom  entering  his  appeal,  but  must  enter ;  and  if 
there  has  not  been  time  to  give  notice  of  grounds  of 
appeal  at  the  end  of  his  limited  time,  he  must  still  enter 
and  respite. 

The  object  and  effect  of  these  decisions  is  very  bene- 
ficial. By  compelling  the  appellant  to  enter  his  appeal 
they  prevent  the  great  mischief  of  the  respondents  being 
led  to  suppose  that  the  appeal  is  abandoned,  but  at  the 
same  time  they  expressly  take  care  that  the  appellant 

(a)  7  Q.  B.  136.  (h)  1  E.  ^  B.  643. 

(c)  E.  B.  4'  E.  713. 
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Ig^,       shall  have  his  i¥hole  time  to  give  his  notice  of  ground/ 

The  Qvnai    ^  removaL 

Jnsti^  of  '^^  result  of  these  cases  is  stated  by  Lord  CampbeUj 
in  the  recent  case  of  Reff.  v.  The  Justices  of  TheWai 
Riding  {e)y  in  a  way  that  seems  to  me  dedsiTe  of  this 
question.  He  says,  in  delivering  the  considered  judg- 
ment of  the  Court  in  that  case,  p.  718 :  '^  As  a  rule^  we 
think  that  tj^e  parties  appealing  are  entitled  to  take  the 
twenty-one  days  and  the  fourteen  days  mentioned  in  stat 
11  &  12  Vict,  c,  31.  s.  %  and  that,  if^  at  the  expiration  of 
the  last  of  those  days^  there  is  time  to  give  effectiTe 
notice  of  trial  of  the  appeal  at  the  then  next  Sesnona, 
such  notice  ought  to  be  given ;  but  that,  if  there  is  not 
time  to  give  such  notice  of  trial,  the  appeal  ought  to 
be  Altered  and  respited  at  the  then  next  Sessiom 
fidlowing  the  expiration  of  the  fourteen  days :  such  an 
entry  and  respite  will  be  the  only  step  the  appellant 
can  then  take  to  shew  his  intention  to  prosecute  his 
appeal,  as  he  will  do  so  at  the  peril  of  being  obliged  to 
pay  costs,  in  case  he  omits  further  to  prosecute  it:  and 
this  is  in  accordance  with  the  modem  practice.  In  the 
present  case  we  think  that  the  determination  of  the  Ses- 
sions was  right,  and  that  the  rule  for  a  mandamus  should 
be  discharged.^' 

In  the  case  now  before  us  the  appellants  appear  to  me 
to  have  followed  the  exact  practice  as  laid  down  by  this 
Court,  and  declared,  I  believe  most  correctly,  by  them, 
to  be  '^  in  accordance  with  modem  practice.'^  They  were 
boond,  according  to  these  decisions,  to  enter  their  appeal; 
they  were  not  bound  to  try  and  could  not^  after  takio; 
the  time  given  by  the  Legislature,  force  the  respondoits 
to  tjT,  And  their  only  other  course  was  to  enter  and 
rt^to,  which  they  appbed  to  do  in  conformity  with 


XXV.    VICTORIA.  695 

the  exact  course  pointed  out  by  this  Court;  and  the        1862. 
Sessions  were,  I  think,  therefore,  bound  to  allow  them     The  Queen 
to  enter  and  respite  their  appeal,  and  were  wrong  in     jugtrcesof 
refusing  to  allow  them  to  do  so.  Sussex. 

Another  point  was  made,  which  clearly  does  not  how- 
ever appear  to  me  to  arise  upon  the  record  as  at  present 
firamed : — ^it  was  said  that  there  was  time,  at  the  expira- 
tion of  the  extended  time,  to  give  notice  of  grounds  of 
appeal  for  the  adjourned  Sessions  in  that  division  of  the 
county  where  the  appeal  was  intended  to  be  tried. 

If  we  were  at  liberty  to  go  into  that  question,  doubts 
might  well  be  entertained  whether  the  notice  for  such 
adjourned  Sessions  might  not  be  sufficient  This,  how- 
ever, was  decided  to  the  contrary,  in  the  case  of  Rex 
V.  The  Justices  of  Surrey  (a),  which  ought,  I  think,  to 
be  considered  as  conclusive  upon  us  in  a  matter  of 
this  kind ;  and  I  should  not  have  mentioned  this  point 
except  for  the  note  in  the  case  of  The  Queen  v.  The 
Justices  of  Lancashire  (&),  from  which  it  might  be  sup- 
posed that  the  question  was  in  some  respect  open,  so 
that  it  might  possibly  be  thought  worthy  of  consideration 
if  the  case  goes  farther,  and  the  matter  can  be  made  to 
appear  upon  the  record. 

I  should  add,  that  I  quite  agree  with  what  my  brothers 
have  said  as  to  our  deciding  this  matter  without  reference 
to  the  form  of  the  writ  of  mandamus.  No  objection 
having  been  made  in  this  respect,  I  think  that  wc  should 
decide  the  matter  on  the  points  taken  before  us.  If  any 
such  objection  to  the  form  of  the  writ  had  been  taken, 
we  should  have  allowed  the  writ  to  be  atnended. 

It  may  possibly  be  thought,  especially  since  the  Act 

(a)  1  Mau.  #•  S.  479.  (A)  4  Q.  B.  910.  913. 
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1S62.  allowing  a  writ  of  error  in  the  case  of  a  return  to  a 
TheQcuaT  mandamus  and  pleadings  thereupon^  that  it  is  not  suf- 
Jcstiws  o£  fi^®°*  generally  to  order  the  justices  to  do  the  act 
Scttsx.  required,  but  that  the  vnit  should  shew  a  dear  legal 
right.  -This  seems  certainly  to  be  the  case  as  to  maoy 
writs  of  mandamus,  where  the  snpposal  of  the  writ  ought 
to  shew  matters  clearly  sufQcient  to  warrant  its  issuiiig. 
There  may  be  doubt  how  far  the  writ  may  be  in  so 
general  a  form  as  the  present,  even  in  cases  where  the 
Court  are  exercising  their  peculiar  jurisdiction  of  oon« 
trolling  the  exercise  of  the  functions  of  inferior  tribonalsy 
and  where  they  have  been  said  to  have  a  jurisdictum  of 
a  visitatorial  character;  per  Lord  EUenbortmgh,  in  Rtx 
T.  The  Justiees  of  fFiltshire  (a) ;  and  where  they  may  be 
supposed  to  have  satisfied  themselves  prima  fisuae,  in  the 
exerdse  of  such  jurisdiction,  that  the  writ  ought  to  iffoe. 
No  doubt  the  writ  may  be  very  general,  and,  if  primt 
hide  sufficient,  the  general  and  correct  rule  is  that  the 
return  must  state  conclusively  matter  which  shews  why 
the  parties  do  not  obey  it,  but  in  the  present  case  it 
would  seem  more  proper  to  have  allied  the  facts  and 
dates  that  give  the  alleged  right. 

If  the  matter  goes  fiurther  than  this  Court,  we  think 
that  the  parties  should  respectively  have  leave  to  make 
such  amendments  as  raise  the  real  points  argued 
before  us. 

My  brother  Mdlor  concurring  with  me  in  thinking 
that  the  prosecutors  are  right  as  to  the  matters  brought 
before  us,  we  give  our 

Judginent  for  the  Crowo. 

(a)  10£a«/,  401.  406. 
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Cripps  against  Hartnoll. 

1.  A.,  At  the  request  of  B.,  entered  into  recognizances  for  the  appear-    Wednesday ^ 
ance  of  ^.'s  daughter  at  the  Central  Criminal  Court,  to  which  she  had   ^ay  14th. 
been  committed  to  take  her  trial,  on  a  charge  of  misdemeanor;  and  B., 


in  consideration  thereof,  agreed  to  indemnify  A.  against  all  liability,  and   g^^^j^^g  ^a 
from  all  costs,  damages  and  expences  in  respect  to  the  same,    -ff.'s   ^y^^^j,  ' 
daughter  not  haring  appeared  according  to  the  recognizances,  thev  were  29  (7a,. 'q 
estreated,  whereby  A.  was  obliged  to  pay  the  amount,  and  incurred  other  ^3.4* 
expences :  held,  that  this  was  a  spcciaS  promise  to  answer  for  the  debt,    p-c«<7niiawr«« 
defiwlt  or  miscarriages  of  another  person,  within  the  Statute  of  Frauds,  ,_  ^^^.v, ., 
29  Car,  2.  c.  3.  s,  4.,  and,  as  sudi,  could  not  be  sued  on  without  an  agree-  J^ 
meut  or  memorandum  or  note  in  writing. 

2.  Qiugre^  whether,  in  order  to  bring  a  case  within  sect.  4  of  the  Statute 
of  Fntuds.  29  Car,  2.  c,  3.,  the  debt  or  default  most  be  towards  the 
promisee? 

'T'HE  first  count  of  the  dedaration  stated  that  one 
Sarah.  Elliott,  the  daughter  of  the  defendant^  had 
been  committed  by  the  magistrates  of  the  Westminster 
Police  Court  to  take  her  trial  before  Her  Majesty^s 
Justices  of  the  Central  Criminal  Court,  on  &c.,  then 
and  there  to  plead  to  an  indictment  against  her  for  a 
misdemeanor,  and  to  be  further  dealt  with  according  to 
law ;  and,  being  so  committed,  the  defendant  requested 
the  plaintiff  to  become  bail  for  her,  and  to  enter  into 
certain  recognizances  for  80/.  for  her  appearance  at  the 
Central  Criminal  Court ;  and  the  defendant  agreed,  in 
consideration  thereof,  to  indemnify  the  plaintiff  against 
all  liability  in  respect  thereof,  and  firom  all  costs, 
damages,  and  expences  in  respect  to  the  same.  It  then 
averred  that  the  plaintiff  did  become  bail  for  Sarah 
ElUotty  and  did  enter  into  the  recognizances ;  and  that 
he  did  all  things,  and  all  things  happened,  and  all  times 
elapsed  necessary  to  entitle  him  to  be  indemnified  by 
the  defendant;  and  that  Sarah  Elliott  did  not  appear 
before  Her  Majesty^s  justices  at  the  Central  Criminal 
Court  according  to  the  recognizances,  whereby  the  same  * 
became  estreated ;  and  the  plaintiff  was  forced  and  obliged 
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to  pay^  and  did  pay^  the  said  sum  of  80/.^  and  also  paid 
and  incurred  eosts^  charges,  and  expences  to  the  amount 
of  201.,  and  was  otherwise  damnified :  whereof  the  de- 
fendant had  notice^  but  did  not  indemnify  the  plaintifl 
therefrom. 

There  was  another  special  count,  on  which,  hoveyerj 
nothing  turned. 

There  were  also  counts  for  work  done,  for  monq 
paid,  and  on  accounts  stated. 

The  defendant  pleaded,  to  the  first  count,  a  denial  o 
the  agreement  alleged,  and  also  payment :  to  the  commoi 
counts,  as  to  40/.,  parcel  &c.,  payment  into  Court;  ani 
to  the  remainder,  never  indebted,  and  payment. 

The  plaintiff  took  the  40/.  out  of  Court,  and  joine 
issue  on  the  other  pleas. 

On  the  trial,  before  Hill  J.,  at  the  Sittings  at  GidU 
hall,  in  Trinity  Term,  1861,  it  appeared  that  the  plaintii 
at  the  request  of  the  defendant,  who  agreed  to  inden 
nify  him,  had  become  bail  in  the  sum  of  SOL  for  tli 
appearance  of  the  defendant's  daughter,  who  had  bee 
committed  by  the  magistrates  of  the  fVestmimter  Folic 
Court  to  take  her  trial  at  the  Central  Criminal  Com 
for  a  misdemeanor.  She,  however,  did  not  appear,  i 
consequence  whereof  the  recognizances  were  estreata 
and  the  plaintiff  was  compelled  to  pay  the  80/. ;  and  1 
now  sought  to  recover  in  respect  of  this  and  the  oth( 
rT:^ences,  &c. 

On  the  part  of  the  defendant  it  was  objected  that  tl 
case  came  within  the  stat.  29  Car.  2.  c  3.  i.  4.,  wbk 
enacts  that  *'  No  action  shall  be  brought  whereby  to  chai| 
the  defendant  upon  any  special  promise  to  answer  f( 
the  debt,  default  or  miscarriages  of  another  person;  unle 
the  agreement  upon  which  such  action  shall  be  brough 
or  some  memorandum  or  note  thereof,  shall  be  i 
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writing,  and  signed  byihe  party  to  be  charged  there-        1862. 
with,  or  some  other  person  thereunto  by  him  lawfully       Cbipps 
authorized ;"  and  consequently,  as  no  agreement,  memo-     Habtsoll. 
randum  or  note  in  writing  was  produced,  the  plaintiff 
could  not  recover.     The  Judge  being  of  this  opinion 
nonsidted  the  plaintiff,  reserving  to  him  leave  to  eiiter 
a  verdict. 

A  rule  nisi  accordingly  was  obtained  in  Easter  Term, 
1861,  which  was  argued  in  the  last  Term,  on  the  10th 
May;  before  Cromptaih  Blackburn  and  Melhr  J  J. 

W.  D.  Seymour  and  Archibald  shewed  cause. — This 
ease  is  expressly  within  the  decision  in  Green  v.  Cresn^ 
well  (a),  where,  a  capias  haying  been  issued  against  H. 
at  the  suit  of  R*^  the  plaintiff  entered  into  a  bail  bond 
for  H.y  in  consideration  of  which  the  defendant  promised 
to  indemnify  the  plaintiff  against  the  consequences.  The 
boQ  bond  having  become  forfeited,  the  plaintiff  sued  on 
the  above  agreement,  but  it  was  held  that  the  case  came 
within  29  Car.  2.  c.  3^.  s.  4.,  and  as  there  was  no  agree- 
ment^ memorandum  or  note  in  writing,  the  plaintiff  could 
not  recover.  That  case  is  cited  with  approval  in  note  (/) 
to  Forth  V.  Stanton,  1  Wms.  Saund.  21 1  ^,  6th  ed.  [  Cromp* 
IM  J.  referred  to  Jones  v.  Orchard  (i).]  (They  were  then 
stopped.) 

H.  James,  in  support  of  the  rule. — Gteen  v.  Cress- 
tdell  (a)  is  not  law,  and,  if  it  were,  is  distinguishable  from 
the  present  case.  Eastwood  v.  Kenyon  [c)  is  an  authority 
that  sect.  4  of  29  Car.  2.  c.  3.  contemplates  only  pro- 
mises made  to  the  person  to  whom  another  is  liable ; 

(a)  10  A.  #  E,  453.  {h\  16  C,  B.  614. 

(o)  UA.4-E.438. 
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Cripps 

V. 

Habtnoll. 


and  therefore  that  a  promise  by  ^.  to  B.  to  pay  C.  a  dd)t 
due  from  B,  to  C,  is  not  within  that  section.  In  SmitKt 
Mercantile  Law,  467  note  (q),  6th  ed.,  the  cases  are 
considered^  and  the  author  says^  "  I  have  only  further 
to  observe,  that  the  opinion  expressed  by  the  Court 
in  Eastwood  v.  Kenyon  may^  perhaps,  be  thought  to 
diverge  somewhat  in  principle  firom  the  decision  in 
the  prior  case  of  Green  v.  CresswelL*'  {^Blackburn  J. 
Looking  at  that  note  it  rather  suggests  that  Grm 
V.  Cresswell  (a)  is  right  and  Eastwood  v.  Kenyon  (i)  is 
wrong.]  The  note  to  Birkmyr  v.  DameU,  in  1  SmiiKt 
Leading  Cases,  p.  264,  5th  ed.,  after  citing  Eastwood  t. 
Kenyon,  (i)  says,  ''This  view,  which  would  limit  the 
generality  of  the  rule  laid  down  by  Serjeant  WiUiami, 
and  seems  not  altogether  reconcileable  with  the  doctrine 
in  Green  v.  Cresswell,  has  been  recognised  and  acted 
upon  by  the  Court  of  Exchequer,  in  Haryreaves  t. 
Parsons,  where  it  is  laid  down,  that  '  the  statute  ap- 
plies only  to  promises  made  to  the  persons  to  whom 
another  is  already,  or  is  to  become,  answerable.  It 
must  be  a  promise  to  be  answerable  for  a  debt  of,  or  i 
default  in  some  duty  by,  that  other  person  towards  the 
promisee/  '^  The  judgment  in  Hargreaves  v.  Parsmu  [c) 
goes  on  to  say,  ''This  was  decided,  and  no  doubt 
rightly,  by  the  Court  of  Queen's  Bench,  in  Eastwood  r. 
Kenyon,  and  in  Thomas  v.  Cook  (d)/'  If  Green  v.  Creth 
well  is  right,  it  almost  overrules  the  last  mentioned 
case.  [Mellor  J.  In  the  note  which  you  have  juit 
cited.  Green  v.  Cresswell  is  said  to  be  in  accordance 
with  Tomlinson  v.  Gell  («)•  It  is  also  recognised  ii 
good    law   in   Chitty  Contr.  452.  454,   6th  ed.]     In 


(a)  10^.  #£'.453. 

W  13  M,  #  W,  561.  670. 


{b)  nA.fK43S. 
(d)SB,4'  C.  728. 


(e)  6^.  #£1664. 
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BaUan  v.  King  (a)  Pollock  C.  B.  says,  p.  740,  "If  a  1862. 
man  says  to  another,  '  If  you  will  at  my  request  put  cripw 
your  name  to  a  bill  of  exchange  I  will  save  you  harm-  habtkoll, 
less/  that  is  not  within  the  statute.  It  is  not  a 
responsibility  for  the  debt  of  another.  It  amounts  to 
a  contract  by  one,  that  if  the  oth^  will  put  himself  in  a 
certain  situation  the  first  will  indemnify  him  against 
the  consequences.  In  Green  v.  Cresstoell,  Lord  Denman 
pointed  out  a  distinction  between  that  case  and  one 
where  the  defendant  is  a  co-surety.  I  do  not  think  that 
the  case  itself  was  rightly  decided.''  In  Brittain  v. 
Lloyd  (i)  Pollock  C.  B.,  in  ddivering  the  judgment  of 
the  Court,  says,  p.  773,  "  It  is  dear,  that  if  one  requests 
another  to  pay  money  for  him  to  a  stranger,  with  an 
express  or  implied  undertaking  to  repay  it,  the  amount, 
when  paid,  is  a  debt  due  to  the  party  paying  from  him 
at  whose  request  it  is  paid,  and  may  be  recovered  on  a 
count  for  money  paid;  and  it  is  wholly  immaterial 
whether  the  money  is  paid  in  discharge  of  a  debt  due  to 
the  stranger,  or  as  a  loan  or  gifl  to  him.  •  •  .  The 
request  to  pay,  and  the  payment  according  to  it,  consti- 
tute  the  debt;  and  whether  the  request  be  direct,  as 
where  the  party  is  expressly  desired  by  the  defendant  to 
pay,  or  indirect,  where  he  is  placed  by  him  under  a 
liability  to  pay,  and  does  pay,  makes  no  difference.  If 
one  ask  another,  instead  of  paying  money  ior  him,  to 
lend  him  his  acceptance  for  his  accommodation,  and  the 
acceptor  is  obliged  to  pay  it,  the  amount  is  money  paid 
for  the  borrower,  although  the  borrower  be  no  party  to 
the  bill,  nor  in  any  way  liable  to  the  person  who 
ultimately  receives  the  amount.  The  borrower,  by 
requesting  the  acceptor  to  assume  that  character  which 
<fl)  ^H.^N,  739  {h)  14  M,  #  W,  762. 

2  2  2 
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1862. 


IN  THE  EXCHEQUEK  CHAMBER. 
The  Queen  against  The  Burial  Board  for  the   Wednesday, 

^  ^  May  14th. 

Parishes  of  St.  John,  Westgate,  and  Elswick,  

in  the  Borough  and  County  of  Newcastle  <?.  i28.*.  is, 

_  °  ''  Closedburial 

UPON    lYNB.  ground. 


Repair* 


Stat  18  &  19  r*c^.  r.  128.  j.  18.,  which  enacts  that  in  every  case  in 
which  any  order  in  council  is  issued  for  the  discontin  nance  of  burials  in 
any  churchyard  or  burial  ground,  the  Burial  Board  or  Churchwardens 
shall  maintain  such  churchyard  or  burial  ground  of  any  parish  in  decent 
order,  and  also  do  the  necessary'  repair  of  the  walls  and  other  fences 
thereof,  and  the  expences  shall  be  repaid  by  the  oyerseers,  upon  the 
certificate  of  the  Burial  Board  or  Churchwardens,  out  of  the  poor  rate 
of  the  parish  or  place  in  which  such  churchyaid  or  burial  ground  is 
situate,  unless  there  shall  be  some  other  fund  legally  chargeable  with 
such  expences,  does  not  apply  to  a  burial  ground  which  is  not  a  burial 
ground  of  any  parish,  but  is  the  property  of  private  persons :  affirming 
the  judgment  of  the  Queen's  Bench. 

TUDGMENT  having  been  lentered  for  the  defendants 
in  the  Court  below,  upon  demurrer  to  the  return 
to  the  mandamus  in  this  case  (see  vol.  1,  p.  679),  thp 
prosecutors  brought  error. 

T.Jones  (Northern  Circuit),  for  the  prosecutors. — First. 
The  obligation  imposed  on  the  pubUc  by  sect  18  of  The 
Burial  Act,  18  &  19  Vict  c.  128.,  to  maintain  burial  grounds 
in  decent  order,  and  keep  the  walls  and  fences  in  repair, 
extends  to  aU  burial  grounds  closed  by  order  in  council. 
[Bramwell  B.  If  a  private  burial  groimd  is  closed,  the 
proprietor  might  use  that  part  in  which  there  had  been 
no  burials  as  his  private  property.]  Not  if  it  was  closed 
by  order  in  council,  and  repaired  at  the  public  expence. 
The  order  in  council  would  be  an  assumption  of 
authority  over  it,  and  prevent  the  future  acquisition  of 


ro4 
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1S62.        profit  finom  it.     The  scope  of  th 


St.  Job 31. 


T^<  Qrcss     Crown,  for  sanitary  purposes,  a  d 
Bbtj:  R:«^of  Ijw™!  grounds,  and  after  they  ar 
finom  desecration.    The  true  rule 
is  not  to  confine  the  operation  of 
any  special  words  in  it,  if  the 
that  those  words  are  redundant. 
**  in  erery  case  in  which  any  ordc 
or  shall  hereafter  be  issued  for 
burials  in  my  churchyard  or  bur 
Board  or  churchwardens,  as  th< 
maintain  such  churchyard  or  burii 
in  decent  order"  &c    Construing 
aboTC  rule,  the  words  "  of  any  p 
and  then  the  section  applies  to  a 
parish:  or,  the  words  ''of  any 
with  ''churchwardens,''  the.inte 
put  in  a  parenthesis.     The  sect 
classes  of  burial  grounds :  first,  t 
the  care  of  the  churchwardens ; 
for  public  interment  such  as  this 
parish.     [Erie  C.  J.     Otherwise 
dissenters  would  be  excluded  firoin 

Secondly.  The  liability  to 
ground  in  decent  order  and  repa 
this  joint  Burial  Board.  Any  ni: 
concur  in  providing  one  commo 
then  the  Burial  Boards  appoirn 
form  one  joint  Burial  Board. 
15  &  16  Vkt.  c.  85.  ss.  23.  24.  an 
s.  21.;  and  was  then  desired  by 
his  ftulher  argument  on  this  ques 
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ilf<;//t>A,forthe  defendants. — On  the  first  point.  Sect.  18        1862. 
of  Stat.  18  &  19  Vict.  c.  128.  does  not  apply  to  a  burial    The  Queen 
groond  which  is  the  property  of  private  individuals.  B^rialBoardof 
The  Court  cannot  reject  the  words  "  of  any  parish.^'     ^'^-  ^^^^^ 
Every  parishioner  has  a  right   to  be   buried  in   the 
churchyard;  whereas  the  return  states  that  this  burial 
ground  is  the  property  of  certain  private  persons^  and 
that  fact  must  be  taken  as  admitted   on  the  record. 
[Bramwell  B.     Suppose   a  writ  issued  to  fence  this 
burial  ground^  and  the  proprietors  brought  an  action 
of  trespass  quare  clausum  fregit   against  the  Burial 
Board?]      Or  suppose  the   proprietors   did   not  like 
the  fence  and  pulled  it   down,   what  remedy  would 
there  be  against  them  ?     [^Erle  C.  J.     That  reasoning 
would  apply   to   the  burial    grounds   of   dissenters.] 
Throughout  the  l^slation  upon  this  subject  a  distinc- 
tion has  been  made  between  parochial  burial  grounds, 
which  cannot  be  devoted  to  any  other  purpose,  and  non- 
parochial  burial  grounds.    [He  referred  to  stat.  16  &  17 
Vict  c.  134.  ss.  2.  5.]     If  the  parish  wish  that  this  burial 
ground  should  be  msuntained  in  decent  order,  and  its 
fetices  be  repaired  at  the  public  expence,  the  vestry  may 
purchase  it  under  sect.  8  of  stat.  20  &  21  Vict  c.  81. 

Erle  C.  J.  This  is  a  mandaipius  directed  to  the  joint 
Burial  Board  for  the  parishes  of  St  John,  Westgate,  and 
Elswick,  in  Newcastle  upon  Tyne,  to  maintain  a  burial 
ground,  situate  in  the  township  of  WestgatCy  in  decent 
order,  and  do  the  necessary  repairs  of  the  walls  and 
fences  thereof.  It  appears  from  the  return  to  the 
mandamus  that  this  burial  ground  is  not  the  burial 
ground  of  any  parish,  but  belongs  to  private  persons. 

The  words  of  sect.  18  of  stat.  18  &  19  Vict  c.  128.  are 
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For  these  reasons  I  think  I  give  effect  to  the  intention        1862. 
of  the  Legislature^  and  I  am  certain  I  give  effect  to  the    The  Queen 
words  used  by  them^  by  aflBrming  the  judgment  of  the  BurialBoardof 
Court  of  Queen's  Bench.  WMarxi 

Pollock  C.  B.  I  am  of  the  same  opinion^  for  the 
reasons  assigned  by  the  Lord  Chief  Justice  ErU. 

BsAMWELL  B.  and  Keatino  J.  concurred. 

Judgment  affirmed  (a). 

(a)  Before  the  argument  commenced,  a  question  was  made  whether 
the  Court  should  sit  with  four  Judges  only. 

Mellish  observed  that  the  case  in  the  Court  of  Queen's  Bench  was 
decided  by  three  Judges. 

EsLE  C.  J.  That  is  a  reason  for  hearing  the  case  in  this  Court  with 
four  Judges  only. 

The  Master,  Sir  Archer  Croft,  said  that  the  number  of  Judges  neces- 
aaiy  to  form  the  Court  was  not  fixed. 


MEMORANDUM. 

In  this  Vacation,  Michael  O'Brien  Esq.,  and  Frederick 
Lowten  Spinks  Esq.,  were  advanced  to  the  d^ree  of  the 
coif,  when  they  gave  rings  with  the  motto  ^'  Aliud  nobis 
est  agendum.'^ 


END    OP    EASTER   VACATION. 


XXV.  VICTORIA. 


709 


only  BB  ft  canal  or  towing  path  for  the  game,  or  as  a  railway  eonstmcted 
under  the  powers  of  any  Act  of  Parliament  for  public  conveyance/*  is 
to  be  assessed  at  one  fourth  only  of  the  net  annnal  value.    Held, 

1.  That  the  dock  was  "  land  covered  with  water,"  within  the  exception 
and  therefore  rateable  at  one  fourth  only  of  the  net  annual  value. 

2.  That  the  warehouses  and  other  a^uncts  to  the  dock  were  rateable 
at  the  net  annual  value. 

3.  That  the  railways  or  tramroads  were  constructed  "for  public  con- 
veyance" within  the  exception,  and  therefore  rateable  at  one  fourth  only 
of  the  net  annual  value. 

/^ASE  stated,  under  stat  12  &  18  Vict.  c.  45.  s.  11. 

The  appellants  were  JTie  Newport  Dock  Company^ 
who  are  incorporated  under  stat-  5  &  6  ^.  4.  c.  Ixxv., 
and  are  the  owners  and  occupiers  of  docks  with  railways 
round  the  same. 

•  The  respondents  were  the  Local  Board  of  Health  for 
the  district  of  the  borough  of  Newport,  in  the  county 
of  Monmouth,  to  which  borough  the  provisions  of  The 
•Public  Health  Act,  1848,  and  The  Local  Govemment 
Act,  1858,  have  been  duly  applied. 

The  Newport  Dock  Company'^  docks,  railways  and 
works  are  situate  and  being  within  the  district  of  that 
Local  Board  of  Health,  and  the  Dock  Company  are  the 
owners  and  occupiers  thereof. 

Ou  the  7th  day  of  May,  1861,  the  respondents  made 
a  general  district  rate  upon  all  the  rateable  property  in 
their  district  This  rate  was  duly  published  ;  and  in  it 
the  Company  were  assessed  as  follows : 


1862. 


Newport 

Dock 
Company 

V. 
NSWFOBT 

Local  Board 
of  Health. 


No. 
»34 

Name  of 
Occupier. 

Name  of 
Owner. 

Description 

of  Property 

rated. 

Foil  net  annaa] 

ralae  stated  in 

Poor  rate. 

Assessable 
Talue. 

Rate  at  U.  id. 

In  the  pound 

on  houses. 

Newport  Dot 

?*  Companp, 

Docks. 

£12,800 

£&W0 

xa».«..ed. 
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Newport 

Dock 
Company 

▼. 

Newport 

Local  Boaid 

of  Health. 


TRINITY  1 

The  next  preceding  poor-ra 
Woollos,  in  which  parish  the  p 
is  situate,  and  upon  which  ra 
general  district  rate  was  founi 
published  on  the  29th  Septem 
Company  were  assessed  in  resp 
as  follows : 


Description  of 
Property  rated. 

GroM 

EMimated 

BentaL 

Dock  and  Feeder. 

£12,800 

Notice  of  appeal  to  the  next  ] 
for  the  county  of  Monmouth^  a^ 
district  rate^  was  duly  given  a 
lants  on  the  respondents^  the 
being  as  follows : — First  That 
upon  the  full  net  annual  value 
hereditaments  and  premises  a 
ascertained  by  the  rate  for  the 
next  before  the  making  of  such 

Second.  That  The  Newport  1 
such  rate  assessed  in  respect  of 
in  the  proportion  of  one  fourth 
value  thereof,  as  provided  by  thi 
and  conditions  contained  in 
Grovemment  Act,  1858. 

Third.  That  The  Newport  Do 
rate  assessed  unequally  and  uu 
other  owners  and  occupiers  of 
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and  premises  in  and  by  such  rate  rated^  and  especially        18G2. 

as  compared  with  The  Monmouthshire  Railway  and  Canal     Newport 

Company  and  The  South  Wales  Railway  Company.  Compiuiy 

By  The  Local  Government  Act,  1858,  21  &  22  Fict.      ^,   ^• 
*'  '  '  Newport 

e.  98.  s.  55.,  it  is  enacted  as  follows  :  I-ocal  Board 

of  Health. 

**  The  general  district  rates  shall  be  made  and  levied 
upon  the  occupier  of  all  such  kinds  of  property  as  by 
the  laws  in  force  for  the  time  being  are  or  may  be 
assessable  to  any  rate  for  the  relief  of  the  poor,  and 
shall  be  assessed  upon  the  full  net  annual  value  of  such 
property,  ascertained  by  the  rate  (if  any)  for  the  relief 
of  the  poor  made  next  before  the  making  of  the  assess- 
ments under  this  Act,  subject,  however,  to  the  following 
exceptions,  regulations,  and  conditions/'  and  amongst 
these  exceptions  is  as  follows: — ''The  owner  of  any 
tithes,  or  of  any  tithe  commutation  rent  charge,  or  the 
occupier  of  any  land  used  as  arable,  meadow,  or  pasture 
ground  only,  or  as  woodlands,  market  gardens,  or 
nursery  grounds,  and  the  occupier  of  any  land  covered 
with  water,  or  used  only  as  a  canal  or  towing  path  for 
the  same,  or  as  a  railway  constructed  under  the  powers 
of  any  Act  of  Parliament  for  public  conveyance,  shall 
be  assessed  in  respect  of  the  same  in  the  proportion  of 
one  fourth  part  only  of  such  net  annual  value  thereof.^' 

In  the  poor  rate  there  are  two  columns,  the  one 
headed  "  Gross  estimated  rental,'^  and  the  other  headed 
"  Rateable  value,''  and  the  general  district  rate  is  to  be 
assessed  upon  the  full  net  annual  value  of  such  property 
ascertained  by  the  poor  rate.  This  ''full  net  annual 
value,"  it  was  submitted  by  the  appellants,  must,  for  the 
piu^ses  of  a  general  district  rate  by  the  Local  Board 
of  Health,  be  in  each  instance  the  amount  carried  out, 
and  appearing  in  the  columns  of  the  poor-rate  headed 
"  Rateable  value." 
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1SG2.  ^  ^^  P^^'  '^^>  ^^  ^^^^^^  ^^  ^^^  docks  ooTered  wiik 

— Xswon      ^"^tor>  Mid  the  landing  places  and  wharfs  and  quays  and 

i^«k         railways  along  the  property  of  the  Dock  Ck)mpany, 

^-  for  transporting  traffic  to  and  firom  the  docks,  and 

LoedBond    communicating  with  the  warehooses  .and  with  other 

railways,  and  the  coal  hoists,  and  machinery  for  opening 

and  shutting  the  dock  gates,  &c.,  are  included  in  the 

description  of  "  dock  and  feeder/'  the  rateable  Tsloe  of 

which  is  assessed  at  5000/. 

In  the  general  district  rate  appealed  against,  the 
same  property  of  the  Dock  Company  is  described  as 
''  docks,"  and  incorrectly,  as  the  appellants  contended 
The  column  in  that  rate  headed  ''Full  net  annnal 
Taloe  stated  in  Poor  rate "  is  filled  up  with  the  sub 
of  12,800iL,  which  is  stated  in  the  poor  rate  to  be 
the  gross  estimated  rental  of  the  "  dock  and  feeder/' 
but  in  the  colunm  headed  ''  Assessable  value"  the  boa 
carried  out  is  the  sum  of  5000/.,  which  is  stated  in  Ae 
poor  rate  to  be  the  rateable  Talue,  and  the  af^peDsBts 
are  in  the  general  district  rate  in  hct  assessed  on  the 
fuU  amount  of  the  last  mentioned  sum  and  thst  milj. 

The  respondents  contended  that,  whether  or  not  the 
wwd  ^nef  were  correct  as  used,  the  rate  was  good, and 
the  rate  upon  the  parties  was  not  in  any  way  affected  by 
the  column  in  questioiL 

The  Nncport  Docks  and  the  railways  and  works  wen 
made  and  maintained  under  the  provisions  of  the  Local 
Act  c^  Parliament  5  &  6  ^.  4  c.  Ixxv.,  and  The  Newport 
(Mmwttmikskire)  Docks  Act,  1854 ;  and  by  sect  138  of 
the  first  menticmed  Act  the  docks,  roads  and  works  are 
made  firee  to  the  public  on  payment  of  the  sdpolaied 
ratcs«  tolls  and  duties. 

The  appdlants  contended  that  the  area  of  their  dods, 
as  being  **  land  coTered  with  water,'*  and  also  that  thdr 
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railwajs  on  and  over  the  quays  and  other  portions  of       1862. 

their  property,  and  the  dock  appliances  on  and  along  Newport 

the  quays^  such  as  cranes^  weighing  machines,  staiths.  Company 

&c.,  came  within  the  exception  above  set  out  and  con-  ^j^Jpoet 

tained  in  the  55th  section  of  The  Local  Government  Act,    ^^^^??^ 

'      of  Health. 

1858;  and  that  they  ought  to  be  assessed  in  the  proportion 
of  one  fourth  part  only  of  the  net  annual  value  thereof, 
ascertained  by  the  poor  rate  aforesaid,  and  at  the  rate 
of  id.  in  the  pound  as  on  land,  and  not  at  the  rate  of 
Is*  4(1.  in  the  pound  as  on  houses,  &c.,-- being  after  the 
same  rate  as  The  Monmouthshire  Railway  and  Canal 
Company  and  TTie  South  Wales  Railway  Company  were 
respectively  in  the  same  rate  assessed  in  respect  of  their 
railways  and  canaL 

If  the  Court  should  be  of  opinion  that  the  appellants' 
contention  was  correct  in  whole  or  in  part,  then  the  assess- 
ment of  The  Newport  Dock  Company  to  the  general 
district  rate  appealed  against  was  to  be  amended,  and  the 
appellants  were  to  stand  rated  as  upon  the  sum  of  1250iL, 
being  one  fourth  part  of  the  sum  of  5000/.  ascertained 
by  the  poor  rate  to  be  the  net  annual  value  of  the  Com- 
pany's docks  and  nulways,  and  at  the  rate  of  Ad.  in  the 
poimd  as  on  land,  or  otherwise,  as  the  Court  might  direct. 

Lush  {Milward  with  him),  for  the  respondents. — First. 
By  The  Local  Government  Act,  1858, 21  &  22  Vict.  c.  98. 
#.  55.,  the  general  district  rates  shall  be  made  and  levied 
upon  the  occupier  of  all  such  kinds  of  property  as  are 
assessable  to  the  poor  rate,  subject  to  this,  among  other 
exceptions,  that  "  the  occupier  of  any  land  used  as  arable, 
meadow,  or  pasture  ground  only,  or  as  woodlands,  market 
gardens,  or  nursery  grounds^  and  the  occupier  of  any 
land  covered  with  water,  or  used  only  as  a  canal  or 
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towing  path  for  the  same^  or  as  a  railway  oonstructed 
under  the  powers  of  any  Act  of  Parliament  for  puUk 
oonTerance,  shall  be  assessed  in  respect  of  the  same  in 
the  jHoportion  of  one  fourth  part  only  of  such  n^ 
annual  Talue  thereof/'  These  docks  are  not  within  the 
exception.  In  Re^,  y.  'The  Birmingham  Woterwarh 
CamtpaiKif  (a)  a  reservoir  was  held  to  be  within  the  wordi 
''  land  covered  with  water"  in  The  Birmingham  Improve 
ment  Act,  14  &  15  Vict*  e.  cxiii.  But  in  Reg.  v.  Peto  {b) 
decided  upon  The  Watching  and  Lighting  Act^  3  &  ^ 
W.  4.  c.  90.  «.  33.,  by  which  the  owners  and  occnpien 
of  houses,  buildings  and  property  (other  than  land)  weft 
to  be  rafed  three  times  higher  than  the  owners  am 
occupiers  of  land,  the  majority  of  the  Court  held  tha 
the  basin  of  the  Victoria  London  Docks  was  not  withix 
the  words  "  other  than  land,''  and  therefore  was  rateaU 
at  the  higher  rate.  The  dock  Company  is  interested  ii 
the  lighting  and  cleansing  of  the  streets  as  mudi  a 
househcdders  are.  The  basin  in  the  docks  for  the  reoep 
tion  of  ships  would  be  of  no  value  without  the  adjuncti 
of  wharfe,  quays,  warehouses,  &c.,  and  therefore  cannol 
be  separated  firom  them  in  rating. 

Secondly,  if  the  docks  are  treated  as  *'  land  covered 
with  water,"  the  buildings  and  other  adjuncts  could  no( 
be  intended  to  be  within  the  exception ;  and  therefim 
should  be  rated  at  the  higher  rate ;  2%«  South  Wain 
BaHwag  Company^  appts.,  771^  Swansea  Local  Board  i^ 
Healthy  respts.  (c),  per  Lord  Campbell. 

Thirdly.  These  railways  or  tramways  were  constructed 
as  accessory  to  the  docks,  and  not  for  the  conveyance  of 
passengers,  as  the  railway  in  7^  South  Wales  Raiboof 

^d)  1  A  #  S.  84.  (6)  2E.4E.  144 

(r)  4  JEL  #  B.  189.  195.  196. 
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Company,  appts.,  Tlie  Swansea  Local  Board  of  Health, 
respts.  (a),  which,  by  the  special  Act  of  that  Company, 
was  to  be  rated  at  one  fourth  of  its  net  annual  value  only. 
Also  the  use  of  them  by  the  public  is  permissiye  only. 

Bamll  {H.  S.  Giffard  with  him),  for  the  appellants.— 
First.  As  to  the  docks,  the  present  case  is  not  distin- 
guishable from  Reg.  v.  The  Birmingham  Waterworks 
Company  (b) :  various  works  contemplated  by  The  Local 
Government  Act,  1858,  21  &  22  Vict.  c.  98.,  «.^.,  scav- 
engering,  are  not  required  for  the  basin  in  the  docks, 
which  is  "  land  covered  with  water ;''  and  therefore  the 
L^[islatnre  intended  it  to  be  rated  at  the  lower  rate. 
In  Reg.  v.  Peto  (c)  it  was  diflScult  to  say  that  because 
land  was  covered  with  water  it  was  "  other  than  land*' 
within  the  meaning  of  stat.  3  Sc  4:  fF.  4.  c.  90.  s.  83. 

Secondly.  The  buildings,  cranes,  weighing  machines, 
&c.^  are  adjuncts  to  the  docks,  and  should  be  rated  with 
them.  [Blackbum  J.  In  The  South  Wales  Railway 
Company,  appts..  The  Swansea  Local  Board  of  Health, 
respts.  (a),  they  were  severed.]  If  they  are  severable 
it  must  be  conceded  that  they  are  not  within  the  excep* 
tion  in  sect.  55  of  stat.  21  &  22  Vict.  c.  98. 

Thirdly.  These  railways  or  tramroads  were  constructed 
under  stat  5  &  6  ^.  4.  c.  Ixxv.  s.  2.,  by  which  the  Com- 
pany were  empowered,  not  only  to  make  a  dock  for  the 
reception  of  ships  in  the  port  of  Newport,  with  locks,  piers 
and  other  works  and  conveniences  for  the  entrance  and 
egress  of  ships  into  and  from  the  dock,  and  with  wharfs, 
quays,  warehouses,  landing  places,  cranes,  weighing  ma- 
chines,  reservoirs  and  other  works  and  conveniences, 

(a)  \K^B,  189.  (h)  \  B.  ^  8,  84. 

(c)  2K4-E.  144. 

VOL.    II.  3   A  B.    &   8. 


1862. 


Newport 

Dock 
Company 

▼. 

Newport 

Local  Board 

of  Health. 


716 


TRINITY  TERM. 


1862. 


Newport 

Dock 
Company 

V, 

Newport 

Local  Board 

of  Health. 


but  also  '^  to  make  and  maintain  a  railway  or  tramroad, 
with  necessary  turn-outs  and  conveniences,  for  the 
passage  of  carriages  properly  constructed,  along  or  neai 
to  the  western  bank  of  the  Monmouthshire  Canal,  fron 
a  certain  place  in  the  town  of  Newport,  called  '  Tk 
Netoport  Tunnel^  to  the  western  margin  of  the  said 
canal,''  and  another  railway  or  tramroad  firom  the  ter- 
mination  of  the  first  mentioned  railway  or  tramroad, 
passing  over  the  canal,  and  thence  along  and  round  the 
sides  of  the  dock.  By  sects.  9  and  11  the  Companj 
were  required  to  complete  the  first  mentioned  railwaj 
or  tramroad,  and  also  the  continuation  of  that  railwaj 
or  tramroad  by  means  of  the  railway  or  tramroad  around 
the  dock,  so  that  it  might  be  fit  for  the  use  of  the 
public,  within  two  years  from  the  passing  of  the  Act 
By  sect.  138,  '^the  said  dock,  roads,  and  works  shall  be 
free,  and  all  the  King's  subjects  may  have  and  enjoj 
the  free  use  thereof,  at  all  proper  and  reasonable  times 
of  the  day  and  night,  without  interruption,  hindrance^ 
or  obstruction  from  any  person  whomsoever,"  subject  to 
the  payment  of  certain  rates,  tolls,  and  duties  ''  and  sub- 
ject to  the  rules,  orders,  and  regulations  which  shall 
from  time  to  time  be  made  by  the  said  dock  Companj 
by  virtue  of  the  powers  by  this  Act  granted."  Bj 
sect.  146  it  shall  be  lawfrd  for  the  owners  and  oocupien 
of  lands  adjoining  the  first  mentioned  railway  or  tram- 
road  to  construct  collateral  branches  from  their  lands  to 
communicate  with  the  said  railway  or  tramroad  for  Ae 
passage  of  horses  and  carriages  upon  or  into  and  along 
the  same.  These  railways  or  tramroads  therefore  come 
directly  within  the  description  of  "  land  used  as  a  railwaj 
constructed  under  the  powers  of  any  Act  of  Parliament 
for  public  conveyance"  in  stat.  21  &  22  Vtct.c.  98.*.  65. 
[Crompton  J.      If  the  Legislature    had  intended  to 
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except  only  a  railway  for  the  public  conveyance  of 
passengers,  they  would  have  said  so,  instead  of  using 
the  general  term  "  for  public  conveyance/^] 

Lushf  in  reply. — Looking  at  the  other  words  with 
which  the  term  "  land  covered  with  water''  is  associated 
in  stat.  21  &  22  Vict,  c.  98.  s.  55.,  it  was  intended  to 
apply  to  ponds,  lakes  and  other  reservoirs  for  holding 
water,  which  would  receive  no  benefit  from  the  works 
contemplated  by  that  Act ;  and  not  to  basins  in  docks, 
which  are  capable  of  receiving  the  same  benefit  from 
such  works  as  the  other  parts  of  the  docks. 

The  railways  or  tramroads  are  an  adjunct  to  the  docks  : 
they  were  made  by  the  Company  for  their  own  purposes, 
and  are  to  be  used  only  by  that  portion  of  the  public 
who  use  the  docks.  The  whole  of  the  premises  of  the 
Company  are  to  be  taken  together  as  one  great  com- 
mercial establishment ;  Eeg,  v.  Peto  (a). 
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CocKBURN  C.  J.  On  the  main  question, — whether  the 
dock  is  to  be  rated  on  the  higher  or  on  the  lower  scale> 
I  am  of  opinion  that  the  case  falls  within  the  principle  of 
the  decision  in -Rey.  V.  The  Birmingham  Waterworks  Com^ 
pany  (b).  If  the  dock,  with  the  surrounding  buildings, 
were  taken  as  a  whole,  it  would  become  something  more 
than  "land  covered  with  water;"  but  that  part  which 
is  the  basin  or  reservoir  is  within  that  description ;  and 
there  seems  to  be  good  reason  why  the  Legislature  used 
so  wide  and  comprehensive  a  term,  because  the  rate 
levied  under  The  Local  Government  Act,  1858,  being 
for  particular  sanitary  purposes,  when  land  is  used  for 
agriculture  or  gardens,  or  for  purposes  in  which  it  is 

{a)  2E.fE.  144.  (h)  I  B,  ^  S  S4. 

3  A  2 
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necessary  that  it  should  be  covered  with  water,  the  owne 
or  occupier  has  not  the  same  benefit  from  the  object 
carried  out  by  the  rate  as  the  owner  of  houses  an 
other  buildings,  and  therefore  it  is  reasonable  thatli 
should  be  assessed  at  the  lower  rate.  It  is  not,  hoi 
ever,  necessary  to  speculate,  when  the  language  use 
by  the  L^slature,  according  to  its  ordinary  meaninj 
comprehends  the  subject-matter  in  question.  If  it  wi 
not  intended  to  include  this  dock  within  the  exceptic 
in  sect  55,  the  generality  of  the  term  must  be  restricti 
by  further  legislation. 

Mr.  Bovill  was  obliged  to  give  up  the  second  point,  an 
to  admit  that  the  Warehouses  and  other  adjuncts  mui 
be  treated  as  severable  from  the  dock,  and  ther^nre  m 
within  the  exception  in  sect.  55. 

On  the  other  hand,  the  railway  or  tramroad  is  ix 
merely  a  road  of  a  private  character ;  it  connects  tl 
docks  with  the  Monmouthshire  Canal,  and  with  othc 
railways ;  and  it  is  open  to  the  public  upon  payment  < 
tolls :  it  is,  within  the  language  of  sect  55,  "  a  railwa 
constructed  for  public  conveyance,''  and  therefore  is  t 
be  rated  on  the  lower  scale.  What  is  to  be  conudere 
as  part  of  a  railway  for  this  purpose  was  decided  in  Tk 
South  Wales  Railway  Company,  appts..  The  Swaasei 
Local  Board  of  Health,  respts.  (a). 


CaoHPTON  and  Blackburn  JJ.  concurred. 

Mellor  J.  came  into  Court  during  the  argoment 
and  took  no  part  in  the  judgment. 

Rate  to  be  amended,  without  costt 


(«)  AR^B,  189. 
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younger. 

Stat  3  &  4  fT.  4.  c.  22.  *.  13.,  reciting  that  doubts  had  arisen  whether 
a  presentment  of  a  jury  was  not  necessary  on  each  and  every  occasion  to 
repair  works  within  the  jurisdiction  of  Commissioners  of  Sewers,  enacts  that 
whenever  under  any  commission  a  juiy  shall  have  presented  that  any  per- 
son is  liable  to  repair  any  defence,  wall,  &c.  in  respect  of  any  lands,  &c.,  it 
shall  not  afterwards,  during  the  continuance  of  such  commission,  be  neces- 
sary to  inquire  bj  jury  and  obtain  a  presentment  upon  any  subsequent 
wants  of  reparation  of  the  same  defences,  walls,  &c.,  but  such  person  so 
presented,  and  the  owners  and  occupiers  for  the  time  being  of  such  lands, 
Jcc.,  shall  be  liable  from  time  to  time  to  repair  such  defences,  walls,  &c. 
according  to  such  presentment ;  and  it  shall  be  lawful  for  the  Commis- 
idoners  to  order  the  same  to  be  repaired  by  such  person  from  time  to  time 
during  the  continuance  of  such  conmiL^sion  accordingly.  Under  a  com- 
mission issued  in  1850,  a  jury  in  1851  presented  that  S.  A.^  being  owner 
of  lands  in  C.  Marshes^  was  liable  to  repair  a  certain  sea  wall  Bv  an 
order  made  in  1860  under  the  same  Commission,  upon  the  evidence 
of  the  marsh  bailiff,  that  the  defendant  was  owner  of  the  C.  Marshes, 
and  upon  the  depositions  of  the  marsh  bailiff,  and  the  expenditor  and 
an  indifferent  person,  it  was  ordered  that  the  defendant  do  repair  the 
sea  wall  on  C,  Marshes.  Upon  certiorari,  held  that  the  order  was  bad, 
on  the  ground  that  the  abov^  enactment  did  not  authorize  the  Commis- 
sioners to  make  the  order  without  a  presentment  of  ownership  by  a  jury ; 
and  senMe,  per  CocJcbum  C.  J.  and  Crompton  J.,  also  on  the  ground  that 
the  fact  of  want  of  repair  of  the  sea  wall  had  not  been  ascertained  ac- 
cording to  law. 

TN  Michaelmas  Term,  1861,  Stammers  obtained  a  rule 
calling  upon  the  Commissioners  of  Sewers  for  the 
levels  within  the  limits  of  the  several  parishes  of  Fobbing, 
Corringliam^  Stanford-le-Hope,  Mucking,  Laindon  Dunton, 
Little  Warley  and  Vange^  in  the  county  of  Essex,  to  shew 
cause  why  certain  presentments  and  orders  (which  had 
been  brought  up  by  certiorari),  made  at  Courts  of  Sewers 
held  respectively  on  the  26th  July,  1860,  and  the  30th 
May,  1861,  before  &c.,  touching  the  ownership  by  the 
defendant,  Robert  Warton  the  younger,  of  certain 
marshes,  called   Currey  Marshes,   in   Stanford-le-Hope, 


June  4th. 
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and  his  liability  to  repair  the  sea  wall  on  the  sa 
marshes^  should  not  be  quashed. 

The  first  order  or  presentment  purported  to  ha 
been  made  at  a  Session  and  general  Court  of  Sew( 
held  for  the  levels  within  the  Umits  of  the  said  parisl 
or  in  the  borders  or  confines  of  the  same^  and  witl 
the  limits  and  jurisdiction  of  the  Commission  of  Sew< 
issued  under  the  Great  Seal^  on  the  8th  November, 
the  14th  year  of  the  present  reign,  at  &c.  (beinj 
place  within  the  distance  of  ten  miles  from  the  Un 
of  the  said  commission^  on  Thursday,  the  26th  Ji 
1360,  before  &c.,  and  was  as  follows  :     ^ 

*^  At  this  Court  it  appears  upon  the  evidence  of  Hei 
Sachetty  the  marsh  bailifi*^  that  Robert  WarUm  Esq. 
now  the  owner  of  certain  marshes  called  Cttr 
Marshes,  in  the  parish  of  Stanford-le-Hope,  late  bda 
ing  to  Stephen  Allen. 

^'Also  at  this  Courts  upon  taking  the  depositions 
oath  of  Henry  Sackett,  the  marsh  bailifi^^  John  Bl^ 
the  expenditor,  and  William  Eastwood,  an  indifier 
person.  It  is  ordered  that  Robert  Warton  Esq.,  do  rep 
the  sea  wall  on  the  Curreij  Marshes,  in  the  parish 
Stanford'le-Hope,  in  manner  following^  that  is  to  s 
&c.^  and  that  he  do  complete  all  the  said  several  repa 
on  or  before  the  first  day  of  November  next^  under  i 
several  penalties  following  (that  is  to  say);  as  to  1 
repairs  firstly  hereinbefore  mentioned,  of  20/.;  as  to  1 
repairs  secondly  hereinbefore  mentioned,  of  40/. ;  as 
the  repairs  thirdly  hereinbefore  mentioned,  of  30^ ;  a 
as  to  the  repairs  fourthly  hereinbefore  mentioned,  of  20 

The  second  order  or  presentment  purported  to  hi 
been  made  at  the  first  general  Session  and  Court 
Sewers  for  the  levels  within  the  limits  of  the  sai 


XXV.   VICTORIA.  721 

parishes,  with  all  other  marshes,   meadows,  and  oozy        1862. 
grounds  within  the  limits  aforesaid  in  the  said  county,    t^y^^  Queen 
or  in  the  borders  or  confines  of  the  same,  and  within      wabtok. 
the  limits  and  jurisdiction  of  the  Commission  of  Sewers 
issued  under  the  Great  Seal  on  the  19th  November ,  in 
the  24th  year  of  the  present  reign,  holden  at  the  same 
place,  on  Wednesday  the  30th  May,  1861,  before  fee.; 
and  was  as  follows : 

''  At  this  Court  it  appearing  upon  the  evidence  of  the 
said  John  Blyth  that  Robert  Warton  Esq.  had  not  com- 
plied with  the  order  made  upon  him  at  the  last  Court, 
to  repair  and  make  good  the  sea  wall  on  Currey  Marsh 
Farm ;  It  was  resolved  and  ordered  that  the  Clerk  do 
forthwith  give  notice  to  the  said  Robert  Warton  that  he 
immediately  continue  to  make  good  and  complete  the 
said  repairs  in  obedience  to  and  in  accordance  with  the 
order  made  at  the  last  Court,  and  that  if  the  same  be 
not  completed  on  or  before  the  30th  day  of  July  next, 
the  penalties  referred  to  in  the  said  order  be  enforced 
under  the  same  order.'' 

A  notice  served  on  the  defendant  in  accordance  with 
the  foregoing  order  recited,  that  at  a  meeting  of  the 
Commissioners  of  Sewers  for  the  levels  within  the  limits 
of  the  same  parishes,  holden  on  the  18th  September^ 
A.  D.  1851,  '*  it  was  duly  presented  by  a  jury  then  law- 
fully empanelled  and  sworn  in  that  behalf,  amongst 
other  things,  that  the  several  persons  mentioned  and 
described  in  the  second  part  of  the  schedules  there- 
under written  or  thereunto  annexed,  being  owners  of  the 
.several  lands  and  hereditaments  set  out  opposite  to  their 
respective  names  and  descriptions  in  the  said  second 
part  of  each  such  schedules,  and  their  ancestors  and 
predecessors,  owners  of  the  same  lands  and  heredi- 
taments,, had  from   time  immemorial   been  used  and 
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aocnstomed  to  sapport  mnd  lepair,  and  of  right  oagb 
to  hsre  su^mted,  nudntained  and  repaired,  at  their  owi 
lespectxre  costs  and  chaif^es,  the  seyeral  and  req>ecti?i 
quantities  of  walling  within  the  Umits  and  jarisdictioi 
aforesaid  mentioned  and  set  forth  in  the  second  part  o 
the  same  several  schedules  respectivdy  opposite  th< 
respectiTe  names  and  descriptions  of  the  said  seven 
persons^  by  the  reason  of  the  tenure  of  their  said  res 
pectiTe  lands  and  hereditaments;  and  that  the  su 
sereral  persons  named  and  mentioned  in  the  said  seven 
schedules  were  then  the  owners  of  the  lands  and  heredi 
taments  therein  set  opposite  to  such  thdr  respectiv 
names  and  descriptions,  and  by  reason  of  the  tenure  c 
the  lands  and  hereditaments  respectively  were  the 
liable  and  ought  of  right  to  support,  maintjiin  and  repti] 
and  keep  in  good  and  sufficient  repair,  at  their  own  rei 
pective  costs  and  charges,  the  several  and  respectii 
quantities  of  walling  within  the  limits  and  jurisdictk) 
aforesaid  mentioned  and  set  forth  in  the  said  seooD 
part  of  the  same  several  schedules  respectively  opposil 
to  their  respective  names  and  descriptions  and  at  ih 
respective  parts  and  places  therein  also  mentioned  id 
described,  so  as  to  prevent  the  influx  of  the  waters  firoi 
the  rivers  and  creeks  surrounding  and  near  the  kve 
aforesaid  (in  all  of  which  said  rivers  and  creeks  the  tidi 
and  vraters  of  the  sea  did  then  and  still  do  flow  an 
reflow).  And  srhereas,  by  the  second  part  of  one  of  tl 
schedules  in  the  said  presentment  contained,  it  wi 
stated  and  allied  that  one  Stephen  Allen  was  then  tl 
owner  and  occupier  of  part  of  certain  marshes  calk 
Currey  Marshes,  in  the  parish  of  Stanford- le-Hape,  cm 
taining  107  acres  and  8  perches,  of  which  said  preseii 
ment  notice  was  duly  served  upon  the  said  StqJn 
Allen,  but  he  did  not  traverse  the  same  and  the  sai 
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pTenentment  was  thereupon  duly  confirmed,  but  the  said        1862. 
Stephen  Allen  nevertheless  afterwards  duly  paid  the    The  Queen 
marsh  lots  assessed  in  respect  of  his  said  portion  of  the      Wabton. 
Currey  Marshes  down  to  the  time  of  the  finding  of 
yourself  as  owner  thereof  as  next  hereinafter  mentioned/' 

The  notice  then  recited  the  decree  and  order  made  at 
the  Court  of  Sewers  on  the  26th  July,  I860,  and  that 
the  defendant  had  then  due  notice  thereof ;  and  that  it 
was  proved  unto  the  said  Conmiissioners*  under  a  new 
oommission  for  the  said  levels,  at  the  Court  held  on  the 
80th  May^  1861,  that  the  defendant  had  not  repaired 
the  sea  wall  as  by  the  decree  and  order  he  was  directed; 
and  concluded  thus : 

'*  Now  I,  the  undersigned  TTiomas  Morgan  Gepp^  clerk 
to  the  said  Commissioners,  therefore  hereby  give  you 
notice  to  appear  before  the  said  last  mentioned  Commis- 
sioners on  Thursday y  the  Ist  day  of  August  next,  at 
ten  o'clock  in  the  forenoon,  at  The  George  Inn,  in  Orsett, 
in  the  county  of  Essex,  to  shew  cause  why  you  have  not 
repaired  the  same,  and  why  you  should  not,  for  such 
your  default,  be  fined  by  us  in  the  several  different  sums 

aforesaid.^' 

"j;  M.  Gepp, 

"  Chelmsford,  JEssez." 

The  affidavit  of  Henry  Sackett,  in  opposition  to  the 
rule  stated  that  he  was  appointed  as  the  collector  and 
expenditor  of  the  marsh  lots  or  marsh  rates  for  the 
levels  within  the  limits  of  the  said  parishes  in  February, 
1857 ;  and  continued  to  act  as  such  down  to  the  month 
of  July,  1857,  when  he  resigned  the  said  offices,  on  being 
appointed  marsh  bailiff  for  the  said  levels ;  that,  during 
the  whole  of  his  term  of  office  as  such  collector  and 
expenditor,  he  regularly  received  from  Stephen  Allen  the 
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Stephen  Allen  was  owner  and  occupier  of  part  of  Currey        1862. 
Marshes^  and  specifying  the  quantity  of  land  held  by    The  Quebn 
him,  and  the  description  of  walling  which  he  was  liable      waItoh. 
to  repair.     The  affidavit  then  stated  that,  in  pursuance 
of  an  order   of  the  Court,  the  deponent  served  on 
Stephen  Allen  a  copy  of  the  presentment  and  of  the 
schedule  thereto,   so  far   as   it    affected    him,   and   a 
notice  of  the  day   and  hour  of  holding  an  adjourned 
Court,  at  which  he  might  traverse  the  presentment  if 
he  thought  himself  aggrieved  by  it ;  and  that  Stephen 
Allen  did  not  traverse  the  presentment,  and  the  same, 
and  the  schedule,  were  therefore,  by  an  order  of  the  said 
Court,  confirmed. 

Lush  (  Tindal  Atkinson  with  him),  for  the  prosecutors. 
— ^The  first  objection  is  that  the  presentment  made  by  the 
marsh  bailiff,  at  the  Court  holden  on  the  26th  July^ 
1860,  that  the  defendant  was  then  owner  of  the  Currey 
Marshes,  was  insufficient  to  found  the  order  upon  him 
to  repair  the  sea  wall  in  question ;  and  that  such  an 
order  can  only  legally  be  made  upon  a  presentment  by 
a  jury.  But  it  appears  from  the  affidavit  of  the  clerk  to 
the  Commissioners  that  a  jury  had  presented  the  persons 
liable  to  repair  the  sea  wall  ratione  tenurae,  and  the 
extent  of  their  liability.  [Bovill  objected  that  the  affi- 
davits filed  on  shewing  cause  could  not  be  looked  at. 
Blackburn  J.  One  of  the  questions  is,  whether  the 
facts  stated  in  the  affidavits  make  the  order  good :  we 
must  look  at  them  in  order  to  determine  that.]  After  a 
presentment  of  the  liability  of  the  land,  a  change  of 
ownership  during  the  continuance  of  the  same  Commis- 
sion need  not  be  presented  ;  but  the  Commissioners  may 
act  on  their  own  knowledge,  or  on  information  given 
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by  their  officers.  At  common  law  there  was  a  donbl 
whether  every  order  for  repair  must  not  have  been 
founded  on  the  fact  of  want  of  repair  found  by  a  jury 
[Blackburn  J.  In  the  form  of  commission  given  in  stat 
23  ^.  8.  c.  5. 8.  8.  the  Commissioners  were  among  othei 
things  to  inquire  by  a  jury  of  the  shire  or  place  when 
any  defaults  or  annoyances  be^  "  through  whose  de&nll 
the  said  hurts  and  damages  have  happened,  and  whc 
hath  or  holdeth  any  lands  or  tenements^  or  common  ol 
pasture,  or  profit  of  fishing'^ ;  and  that  inquiry  involvec 
two  questions  — was  the  wall  out  of  repair,  and  if  it  were 
who  ought  to  repair,  t.e.,  who  holds  the  lands  liable  tc 
repair.]  That  inquiry  took  place  on  the  first  present- 
ment. The  practice  under  that  statute  was  to  notify  i 
change  of  ownership,  not  to  present  it.  Stat.  3  &  4 
W.  4.  c.  22.  s.  13.  was  intended  to  prevent  the  necessit} 
of  summoning  a  jury  on  every  occasion  either  of  repaii 
becoming  necessary  or  of  change  of  ownership;  aftei 
reciting  '^  whereas  doubts  have  arisen  whether  a  pre- 
sentment of  a  jury  is  not  necessary  on  each  and  evei; 
occasion  to  repair  defences  and  works  within  the  juris- 
diction of  Commissioners  of  Sewers,"  it  enacts,  '*  Thai 
whenever,  under  any  commission  now  in  force  or  whid 
shall  hereafter  issue,  a  jury  shall  have  found  and  pre- 
sented that  any  person,  body  politic  or  corporate,  is  oi 
are  liable  to  and  ought  to  maintain  and  repair  or  con 
tribute  to  the  maintenance  and  repair  -of  any  defence 
wall,  bank,  sewer,  or  other  work  within  the  jurisdictioi 
of  the  Commission  of  Sewers  acting  under  or  by  virtue 
of  such  Commission,  in  respect  of  any  lands,  tenement 
or  hereditaments,  or  common  of  pasture,  or  profit  of  fish 
ing,  it  shall  not  afterwards,  during  the  continuance  o 
such  commission,  be  necessary  to  inquire  by  jury  anc 


XXV.   VICTORIA.  727 

obtain  a  presentment  upon  any  subsequent  wants  of  1862. 
amendment  and  reparation  of  the  same  defences,  walls.  The  Quben 
banks,  sewers,  or  works,  or  any  of  them,  but  such  Wabtoh. 
person,  body  politic  or  corporate,  so  presented  as  afore 
said,  and  the  owners  and  occupiers  for  the  time  being  of 
such  lands,  tenements,  or  hereditaments,  or  common  of 
pasture,  or  profit  of  fishing,  shall  be  liable  from  time  to 
time  to  maintain  and  repair  or  contribute  to  the  main- 
tenance and  repair  of  such  defences,  walls,  banks,  sewers, 
and  other  works,  according  to  such  presentment;  and  it 
shall  and  may  be  lawful  for  the  Commissioners  of  Sewers 
to  decree,  order,  and  direct  the  same  to  be  maintained 
and  repaired  by  such  person,  body  politic,  or  corporate, 
from  time  to  time  during  the  continuance  of  such  com- 
mission accordingly."  This  section  enables  the  Com- 
missioners to  make  an  order  without  a  fresh  presentment 
upon  the  person  or  body  found  liable  by  the  original 
presentment,  or  upon  the  present  owners  or  occupiers ; 
'*  such  person,  body  politic  or  corporate"  must  be  read  as 
including  "  the  owners  and  occupiers  for  the  time  being." 
The  second  objection  is,  that  the  defendant  had  no  notice 
of  the  presentment.  But  with  respect  to  a  wall  being  out 
of  repair,  notice  is  not  necessary  before  repairs  are  ordered 
to  be  done.  (He  cited  Callis  on  Sewers,  127.)  [Cromp- 
ton  J.  In  analogy  to  every  process  of  law  there  should 
be  a  notice  to  the  party,  that  he  may  have  an  opportunity 
of  shewing  that  he  is  not  owner,  or  that  no  repairs  are 
necessary,  as  the  case  may  be.]  Promptitude  is  necessary, 
because  the  danger  may  be  imminent ;  and  for  that  reason 
if  a  person  were  found  liable  to  repair  a  bank,  and  he 
removed  the  inquisition  into  this  Court,  the  Court  would 
not  quash  it  unless  he  first  repaired  the  bank,  the  cost 
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of  which  he  would  be  reimbursed  if  ultimately  he  w\ 
not  liable ;  Dunbarr^s  Case  {a).  It  appears  from  the  afl 
davit  of  the  clerk  to  the  Commissioners  that  the  invai 
able  course  of  practice  has  been  followed  in  this  instanc 
[Coekbum  C.  J.  Suppose  the  owner  disputes  the  ws 
being  out  of  repair.]  The  law  entrusts  the  Commi 
sioners  to  act  on  their  own  view^  or  upon  the  report  i 
competent  persons;  Cdllis  on  Sewers,  105^  106,  10 
where  the  office  of  surveyor  to  the  Commissioners 
described.  [^Crompton  J.  Here  the  Commissionei 
have  not  acted  on  the  report  of  their  surveyor,  whoi 
duty  it  is  to  superintend  the  works,  but  upon  tl 
information  of  the  marsh  bailiflf,  and  the  expenditoi 
whose  duties  are  defined  in  the  form  of  appointma: 
given  in  CalKs  on  Sewers,  App.,  Nos.  18  &  15,  4th  ed 
by  Broderip; — the  duties  of  the  former  officer  being  t 
serve  orders  and  execute  warrants  of  the  Commissioiien 
and  of  the  latter  to  disburse  the  moneys  raised  for  main 
taining  the  sea  walls.]  It  is  not  said  that  the  Conunifl 
sioners  are  bound  to  appoint  a  surveyor ;  and  the  Coot 
will  give  the  Commissioners  credit  for  appointing  cmn 
petent  persons  to  be  their  officers.  \^Blackbum  J.  Hu 
argument  for  the  Commissioners  must  go  the  extent  o 
saying  that  the  information  of  any  three  indifferent  pa* 
sons  would  be  sufficient.]  The  discretion  of  the  Conunifl 
sioners  is  very  extensive ;  CalKs,  112.  If  a  jury  had  beci 
summoned  under  stat.  3  &  4  W.^c.  22.  s,  11.,  they  migh 
have  acted  on  the  evidence  upon  which  the  Commissionen 
acted  in  this  instance.  [Crompton  J.  I  think  the  owner 
ship  was  always  intended  to  be  traversable,  and  the 
defendant  has  not  had  an  opportunity  of  traversing  it 
Blackburn  J.  What  is  the  remedy  if  the  fines  imposed 
(a)  1  Sid,  78. 
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in  the  event  of  non-repair  are  not  paid  ?    If  the  liability         1962. 

of  the  new  owner  is  a  personal  liability,  there  would  be     The  QueeiT 

great  injustice  in  making  an  order  upon  him  without       w^^rton 

giving  him  an  opportunity  of  being  heard ;  though  not,  if 

the  fines  can  only  be  levied  by  distress  upon  his  goods 

on  the  land  in  respect  of  which  the  liability  to  repair  is 

incurred.   BovilU  contra.— The  fines  used  to  be  estreated 

into  the  Court  of  Exchequer;   Callisy  176.]     That  is 

abolished  by  stat  3  &  4  fT.  4.  c.  22.  s.  53.,  and  the  fines, 

&c.  are  to  be  "levried  by  distress  and. sale  of  the  goods 

and  chattels  of  the  person,  body  politic  or  corporate,  upon 

whom  such  fines,  &c.  shall  or  may  be  so  set  or  imposed  by 

warrant  under  the  hands  and  seals  of  the  said  Commis- 

sioners.'^  [^BlackhumJ,  Then  the  goods  of  the  defendant 

may  be  taken  anywhere.]     If  he  is  not  the  owner  he 

might,  when  distrained  upon,  bring  an  action  against 

the  Commissioners,  on  the  ground  that  the  order  was 

maae  without  jurisdiction.     [^Blackburn  J.    Even  where 

there  is  a  notorious  change  of  ownership,  it  would  be 

convenient  to  have  a  fresh  presentment  by  a  jury.]     If 

stat.  3  &  4  ff^.  4.  c.  22.  5. 13.  dispenses  with  a  presentment 

by  a  jury  only  where  the  ownership  remains  the  same, 

what  efiect  is  to  be  given  to  the  words  "  and  the  owners 

and  occupiers  for  the  time  being  of  such  lands  shall  be 

liable?'' 

Bavill  {Stammers  with  him),  control,  was  not  called 
upon. 

CocKBuuN  C.  J.  I  am  of  opinion  that  these  orders 
cannot  be  supported ;  and  that  they  are  bad  on  several 
grounds. 

First,  the  Commissioners  had  not  before  them  the 
VOL.  II.  3  b  b.  &  s. 
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1862.  proper  information  as  to  the  sea  wall  being  out  of  repi 
TheQumc"  ^^^^  assuming  that  the  defendant  was  the  person  liaUi 
WiilVov.  repair  it.  According  to  CalUs,  p.  107,  an  authority 
considerable  weighty  the  Commissioners  may  proo 
upon  their  own  view,  or  by  survey ;  that  is,  upon  tl 
own  view,  or  assisted  by  measurement  and  by  conferei 
with  competent  persons  whom  they  may  call  in,  or 
view  and  survey  combined,  or  possibly  upon  the  rep 
of  a  surveyor  appointed  for  the  purpose.  In  the  prea 
instance  they  proceeded  only  upon  the  information 
the  marsh  bailiff,  and  the  expenditor,  and  a  third  pen 
not  having  any  official  authority.  That  does  not  sati 
the  course  of  proceeding  laid  down  by  CaJlis  ;  and  t 
alone  would  be  a  sufficient  ground  for  holding  the  fi 
order  bad :  the  other  of  course  falls  with  it. 

But  a  more  serious  objection  arises  from  the  nc 
presentment  of  the  defendant  as  the  person  liable 
repair  the  sea  wall  by  reason  of  his  ownership  of  t 
land.  According  to  the  terms  of  the  commission  set  o 
in  the  Statute  of  Sewers,  23  //.  8.  c.  5.  s,  3.,  before 
order  is  made  upon  a  person  to  repair  a  sea  wall,  the 
must  be  a  presentment  by  a  jury  that  he  is  the  pen 
by  whose  default  the  sea  wall  is  out  of  repair.  St 
3  &  4  ff^.  4.  c.  22.  to  a  certain  extent  modifies  tl 
enactment;  because  whereas,  under  the  old  statute^ 
was  necessary  that  the  jiury  should  find  on  each  oocasi 
who  was  liable  to  do  the  repairs,  and  that  was  inconve 
ent,  the  legislature  passed  section  13  of  the  later  statu 
That  section,  reciting  that  doubts  had  arisen  whetl 
a  presentment  of  a  jury  was  not  necessary  on  each  a 
every  occasion  to  repair  defences  and  works,  enacts  tl 
it  should  no  longer  be  necessary  during  the  contmuai 
of  the  same  commission  to  have  the  presentment  cA 
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jury  upon  subsequent  wants  of  repair,  and  that  the  first  1862. 
presentment  of  any  given  individual  or  body  politic  The  Queek 
should  be  sufficient  It  says  that  not  only  an  individual  wartok 
once  presented^  but  "  the  owners  and  occupiers  for  the 
time  being  of  such  lands/'  shall  continue  liable  from 
time  to  time  to  repair  the  defences  according  to  the 
presentment.  But  when  it  empowers  the  Commissioners 
to  make  their  order,  it  only  mentions  '^such  person, 
body  politic  or  corporate/'  that  is,  the  person  or  body 
politic  originally  presented.  Mr.  Lush  invites  us  to  add 
in  this  clause  the  words  ^'the  owners  and  occupiers 
for  the  time  being/'  but  it  would  be  a  great  stretch 
of  judicial  authority  to  add  those  words;  though,  if  it 
were  impossible  to  give  effect  to  this  part  of  the  enact- 
ment without  them,  we  should  feel  much  pressed  by 
his  argument.  But  when  we  look  to  the  provisions 
which  direct  how  the  order  is  to  be  enforced,  I  think 
that  we  may  give  effect  to  it  and  reconcile  the  inser- 
tion of  the  words  *'  owners  and  occupiers  for  the  time 
being  of  such  lands  "  in  the  former  part  of  the  enact- 
ment with  the  omission  of  the  same  words  in  the  latter 
part.  The  order  js  to  be  made  on  the  person  originally 
presented,  sect.  13;  and  by  sect.  53,  in  default  of  com- 
pliance with  it,  a  fine  or  penalty  is  to  be  paid  or  levied 
on  his  goods  and  chattels ;  and,  by  sect.  55,  in  default 
of  its  being  paid  by  him  or  in  default  of  sufficient 
distress  being  found,  the  land  itself  is  to  be  liable;  and 
so,  though  not  primarily,  the  owners  or  occupiers  for  the 
time  being  may  be  liable.  It  is  better  to  construe  the 
former  part  of  the  13th  section  as  referring  to  the 
eventual  liability  of  the  owners  and  occupiers  through 
the  land,  than  to  suppose  that  in  the  latter  part  the  legis- 
lature intended  us  to  read  words  which  are  not  there. 
3  B  2 
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i  Qmx.  ^"^  ^  nuide  npon  the  perao: 
•^^^.  kn^  as  that  presentment  remai 
has  been  a  diai^  of  ownership  f 
of  two  eooTses  is  open  to  the 
make  an  ovder  under  sect  13 
presented,  or  to  summon  a  fire 
pRscntment  of  the  person 
instead  of  the  person  before  pn 
mar  be  the  more  conrenient 
Feihaps  the  best  coarse  would 
ID  complete  the  work  of  Iq^isli^ 
been  1^  unfinished. 


CaoxPTox  J.    It  is  not  necea 
on  one  point  which  has  been  i 
doubt  whether  the  &ct  of  w 
bctorihr  ascertained  accordin§ 
pointed  out  that  the  orders  in 
die  Commissioners  have  come  1 
thfT  are  acting  with  reference 
rqiair,  that  should  be  done  up< 
doubt  whether  the j  can  act  o 
the  presentment  of  a  jury,  w] 
Here  the  Commissioners  proce 
of  two  oflBcers,  the  marsh  bt 
and  one  independent  witness. 
the  oideiPmaT  be  good  on  the 
shewn  that  they  exceeded  thei 
their  order  on  that  evidence. 

But  on  the  other  point  I  hav 
Stat  8  &  4  IT.  4.  c.  22.  it  was 
the  preaoitment  of  a  jury,  the 
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to  be  charged  with  the  repairs,  and  that  person  had  a  1862. 
right  to  traverse  the  finding  of  the  j  ury,  though  he  had  not  The  QckeiT 
a  right  to  traverse  the  directions  of  the  Commissioners 
founded  on  that  presentment ;  IVingate  v.  Watte  {a).  We 
find  that  from  the  earliest  times  that  course  has  been 
adopted.  In  the  charge  given  in  CalUs  on  Sewers,  Appendix, 
p.  365,  ed.  by  Broderip,  the  juiy  are  to  inquire  "  of  what 
lands  and  grounds  are  lying  and  being  within  the 
reach  of  injury  or  danger  by  any  defects  or  defaults, 
and  to  whom  they  are  belonging ;  and  of  the  persons  fit 
and  proper  to  be  charged  to  the  repairs,  with  the  quan- 
tity and  quality  of  their  estates ;  so  that  all  such  persons 
may  be  charged  and  taxed  in  proportion  to  their  rights 
and  interests.''  This  is  not  merely  incidental  to  men- 
tioning the  lands,  but  it  is  an  essential  part  of  the 
inquiry.  For  it  would  be  monstrous  if  an  order  may 
be  made  upon  a  person  and  carried  out  by  the  imposition 
of  a  fine  and  by  distress,  without  any  means  afibrded  to 
him  of  disputing  his  liability,  or  any  opportunity  given 
to  him  of  being  heard,  or  of  traversing  the  finding  of  a 
jury  made  behind  his  back  ;  and  he  is  to  be  told  that  if 
the  Commissioners  have  done  wrong,  and  exceeded  their 
jurisdiction,  he  may  bring  an  action  against  them.  Tliat 
is  not  the  course  of  our  law ;  though  there  are  one  or 
two  singular  exceptions  which  have  been  reprobated, 
viz.,  the  finding  of  a  fugam  fecit  by  a  coroner's  jury, 
which  occasioned  a  forfeiture  of  lands  and  goods.  We 
are  asked  to  put  the  defendant  in  the  position  of  a  per- 
son who  has  no  opportunity  of  answering  the  charge. 
That  could  not  have  been  done  before  stat.  3  &  4  fV.  4» 
c,  22.  The  case  of  a  person  coming  into  the  ownership 
of  property  after  a  presentment  is  just  the  same  as  regards 

{a)  6  M.  4'  W.  7G0. 
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l^iSS.  ^  limbility,  as  if  there  had  been  no  presentment ;  and 
I  cannot  see  what  protection  it  is  to  say  to  a  person  who 
denies  his  liability : — "  A,  B.  had  the  opportunity  of  con- 
testing his  liability  six  or  seven  years  ago^  and  did  not 
do  so."  As  a  general  role  a  person  must  hare  an  oppo^ 
tnnity  of  answering^  unless  the  Legislature  has  inter- 
fiored  with  that  right. 

That  brings  me  to  sect  13  of  stat.  3  &  4  ^.  4.  c.  22., 
whidi  recites  that  doubts  had  arisen  whether  a  present- 
ment of  a  jury  was  not  necessary  on  every  occasion; 
and  I  apprehend    the    doubts    were    whether^    when 
firesh  repairs  were  to  be  done^   it  was  necessary  to 
inquire  by  a  jury  as  to  the  continuance  of  the  liability 
of  a  person   who  had  been  found  liable.     Then  the 
Legislature  thought  that  they  might  go  to  this  extent, 
— tiiat  where  a  person  has  had  an  opportunity  of  tn- 
versing  the  presentment,  and  has  not  done  so,  he  may 
by  reason  of  his  acquiescence  be  considered  liable  so 
long  as  the  same  commission  lasts.     From  the  change 
in  the  phraseology  of  the  section,  which  has  been  ad- 
verted to,  and  the  use  of  the  word  "  such''  in  the  clause 
which  empowers  the  Commissioners  to  make  the  order, 
it  seems  to  me  that  the  order  is  to  be  made  only  on  the 
person  or  body  presented.     By  introducing  the  words 
"  the  owners  and  occupiers  for  the  time  being,''  the  Legis- 
lature may  have  merely  meant  to  say,  "  We  do  not  take 
away  firom  the  lands  which  persons  own  or  occupy  any 
liability  thrown  upon  them"  ;  because  by  the  old  law  the 
fine  or  penalty  is  leviable  upon  the  lands  either  by  taking 
the  rents  and  profits  or  by  distress.   Whether  that  be  so 
or  not,  the  order  is  distinctly  to  be  made  on  ''sndi 
person,  body  politic  or  corporate,"  that  is,  "  the  person, 
or  body  politic  or  corporate,  so  presented  as  aforesaid." 
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Therefore^  whatever  meaning  is  to  be  given  to  the  words        1862. 
"  the  owners  and  occupiers  for  the  time  being/^  Mr.  Lush     The  Qvssh 
does  not  bring  the  case  within  this  section :  and^  if  not^       Wabtoh. 
there  is  no  foundation  for  these  orders^  because  there  has 
been  no  presentment  of  the  liability  of  the  person  charged 
hj  them. 

Blackburn  J.  I  do  not  express  any  opinion  on  the 
points  not  necessary  to  be  decided,  viz.,  as  to  the  extent 
of  the  power  of  the  Commissioners  to  survey,  to  take 
evidence,  and  to  act  upon  evidence  on  the  question  of  fact 
whether  the  sea  wall  or  other  defence  is  out  of  repair. 

But  I  think  that  the  first  order  is  not  good  on  the 
ground  that  it  was  made  on  the  defendant  without  the 
presentment  of  a  jury  that  he  is  the  person  upon  whom 
it  should  have  been  made.  It  was  laid  down,  in 
Wiiigate  v.  Waite  (a),  that  the  presentment  of  a  jury  is 
the  foundation  of  the  jurisdiction  of  the  Commissioners. 
However  that  may  be,  it  is  clear  that  the  presentment 
of  a  jury  that  a  particular  person  is  liable  is  a  necessarily 
preliminary  step  to  an  order  on  him  to  repair;  because 
it  is  unjust  and  contrary  to  the  general  course  of  law  to 
make  such  an  order  on  a  person  ex  parte,  without  giving 
him  an  opportunity  of  being  heard. 

Then  the  question  is  whether  sect.  13  of  stat.  3  &4  ^.  4. 
8.  22.  has  altered  that.  [His  Lordship  read  the  section.] 
That  dispenses  with  a  fresh  presentment  where  a  par- 
ticular person  has  been  presented  as  liable  to  repair  in 
respect  of  any  lands.  Whether  an  order  can  be  made 
on  the  person  named  in  the  presentment  after  he  has  in 
fact  ceased  to  own  or  occupy  the  lands  in  respect  of 
which  the  presentment  proceeded,  is  a  question  of  difl&- 
(a)  6  .V.  4-  W,  739. 
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culty  which  it  is  not  necessary  to  decide ;  indeed  it 
not  competent  for  us  now  to  decide  what  would  1 
the  proper  course  in  such  a  case.  The  Commissionc 
certainly  may  summon  another  jury,  and  have  a  fre 
presentment  on  the  new  owner.  That  course  would 
think  be  safe,  though,  as  Mr.  Lush  says,  it  is  inco 
venicntj  or  they  may  in  this  case  make  the  orders 
Stephen  Allen,  and,  if  so  made,  it  must  be  competent  f 
him  to  say  that  it  was  void  because  he  had  ceased  to  I 
owner  of  the  land.  But  when  an  order,  as  in  tl 
present  case,  is  made  without  a  presentment  which  tl 
person  upon  whom  the  order  is  made  could  traven 
and  is  made  merely  upon  declarations  that  he  was  ownt 
or  occupier,  which  he  had  no  opportunity  of  denying, : 
would  be  contrary  to  the  general  course  of  law  to  hoi 
him  liable  upon  it ;  and  if  the  Legislature  intended  t 
enact  such  an  anomaly  they  should  have  expressed  it  u 
clearer  language. 

Rule  absolote 
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1862. 


Hall  against  The  City  op  London  Brewery   FHdav, 
Company,  Limited.  ^^' 


Lecue. 

1.  In  a  contract  for  the  demise  of  land,  a  promise  of  quiet  eiyoyment    h?"««  e^joy- 
daring  the  term  is  implied  by  law.  nw  *    /  * 

2.  A  declaration  for  breach  of  a  covenant  or  contract  for  quiet  eiyoy-   -^"WJjw'^w- 
ment  must  allege  an  eviction  by  a  person  claiming  title  paramoimt.  Hreacn, 

T^HE  declaration  stated  that  heretofore,  to  wit,  on  the 
29th  October,  1860,  an  agreement  of  demise  was 
made  by  and  between  the  defendants  and  the  plaintiff, 
whereby  they  agreed  in  the  words  and  figures  following 
(that  is  to  say) :  "  Memorandum  of  an  agreement  entered 
into  the  29th  October,  1860,  between  The  City  of  Lon- 
don Brewery  Company,  Limited,  by  N.  C,  secretary,  of 
the  one  part,  and  Edward  Hall  of  the  other  part,  as 
follows ;  viz.  the  said  Company  do  hereby  agree  to  let 
from  this  day  unto  the  said  Edward  Hall  AU  that  mes- 
suage or  tenement,  with  the  appurtenances,  known  by 
the  sign  of  The  White  Hart,  situate  in  the  Borough 
*  Market,  in  the  parish  of  St.  Saviour,  Southwark,  at  a 
clear  yearly  rent  of  50/.  of  lawful  British  money,  to  be 
paid  quarterly  without  deduction  of  any  kind  except  in 
respect  of  income  tax,  and  at  *the  same  rate  for  any 
period  less  than  for  a  quarter  of  a  year,  the  first  quar- 
terly payment  to  be  made  on  the  29th  January  now 
next.     And  the  said  Edward  Hall  doth  hereby  agree  to 
take  the  said  house  and  premises  upon  the  terms  above 
mentioned,  and  to  pay  the  said  rent  in  manner  aforesaid, 
and  the  land  tax,  metropolitan  drainage  rate  and  sewers 
rate,  and  all  parliamentary  and  parochial  taxes  in  respect 
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of  the  said  premises^  and  to  quit  and  surrender  up  the 
possession  thereof  unto  the  said  Company,  or  their 
authorized  agent,  at  any  time  hereafter  upon  the  expira- 
tion of  three  calendar  months  notice  requiring  him  so 
to  do,  whether  such  notice  shall  expire  at  the  time  of 
the  year  his  tenancy  commenced,  or  at  any  other  period 
or  day  in  the  year.  And  the  said  Edward  Hall  doth 
hereby  also  agree  that  he  will  keep  open  the  said  house 
as  a  public  house  at  the  usual  hours  of  business,  and 
not  suffer  any  other  person  to  occupy  the  same,  nor  ask, 
demand  or  receive  from  any  person  any  consideration 
or  gratuity,  directly  or  indirectly,  by  way  of  premium 
or  goodwill  for  the  same,  nor  in  anywise  injure  or  lessen 
the  trade  thereof,  nor  do  or  su£Per  to  be  done  anything 
whereby  the  licence  for  selling  beer  shall  be  lost,  forfeited 
or  endangered,  but  will  at  all  times  use  and  occupy  the 
said  house  properly  as  a  licensed  public  house  only; 
and  also  that,  on  quitting  the  same,  he  will  assign  o?er 
the  beer  and  other  licenses  of  the  said  house  unto  any 
person  or  persons  whom  the  said  Company  may  appoint, 
on  being  paid  for  the  unexpired  term  therein ;  and  also 
that  he  the  said  Edward  Hall  will,  during  all  the  time 
he  shall  occupy  or  retain  possession  of  the  said  premises, 
purchase  and  keep  a  sufficient  stock  of  porter,  ale  and 
beer  for  sale  therein,  of  the  brewing  of  the  said  Com- 
pany and  of  none  others,  and  also  that  he  the  said 
Edward  Hall  will  not  at  any  time  alter  or  suffer  to  be 
altered  the  quality  of  such  porter,  ale  or  beer.  And  it 
is  also  agreed  that  no  repairs  or  alterations  of  the  said 
house  and  premises  shall  be  allowed  for  unless  made 
imder  the  authority  of  the  surveyor  of  the  said  Com- 
pany. And  it  is  mutually  agreed  between  the  said 
parties   hereto  that  if  either  of  them   shall  break  or 
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infringe  or  refuse  to  comply  with  and  perform  any  of  1862. 
the  articles  and  agreements  above  mentioned  on  their  umI 
respective  parts  to  be  performed  (save  and  except  such  ^.^-  - 
of  the  said  articles  and  agreements  as  this  present  pro-  London 
vision  cannot  legally  or  properly  be  applied  to),  then  the  Company. 
party  so  breaking  or  refusing  shall  pay  to  the  other  of 
them,  on  demand,  the  sum  of  300i,  of  lawful  money 
of  GrecU  Britain,  as  liquidated  damages  hereby  settled 
between  the  said  parties  for  such  breach  or  non-perform- 
ance ;  and  no  abatement  or  relief  shall  be  applied  for  to 
any  Court  of  law  or  equity.  And,  lastly,  it  is  agreed 
that  the  said  Company,  their  successors  and  assigns, 
shall  have  power  to  distrain  for  the  said  rent  upon  any 
fixtures  in  the  said  house  and  premises,  from  time  to 
time  as  often  as  the  rent  shall  be  in  arrear,  and  to  sell, 
dispose  of  and  deal  with  such  fixtures  in  the  same  man- 
ner in  all  respects  as  a  landlord  may  sell,  dispose  of  and 
deal  with  distrainable  goods  and  chattels  distrained  and 
taken  for  rent  in  arrear.  Witness  the  hands  of  the 
parties  the  day  and  year  first  above  written.^'  Aver- 
ments. That  by  virtue  of  the  said  agreement  of  demise 
the  plaintiff  afterwards,  to  wit  on  the  said  29th  October, 
1860,  entered  into  and  upon  the  said  demised  premises 
and  became  and  was  possessed  thereof  for  the  said  term 
so  to  him  thereof  granted ;  and  that  the  plaintiff  had 
done  all  things  necessary  on  his  part  to  entitle  him  to 
have  the  quiet  enjoyment  of  the  demised  premises  for 
the  term  so  to  him  thereof  granted.  The  declaration 
then  alleged  that  the  plaintiff  was,  after  the  making 
the  demise,  and  after  his  entry,  and  during  the 
term,  ejected  from  the  demised  premises  by  persons 
having  title  thereto,  and  had  from  thence  hitherto 
been  deprived  of  the  possession,  use,  occupation  and 
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enjoyment  thereof;  by  means  and  by  reason  of 
which  premises  he  wholly  lost  the  goodwill  and  trade 
of  the  business  of  a  licensed  victualler  which  he  carried 
on  in  and  upon  the  demised  premises^  and  was  prevented 
from  selling  the  same  to  one  James  Nash,  and  also  by 
reason  of  the  premises  the  plaintiff  lost  certain  fixtures 
which  he  then  had  in  and  upon  the  demised  premises^  and 
was  put  to  expence  in  obtaining  another  house  and  in  re- 
moving thereto,  and  was  otherwise  injured :  and  that,  after 
he  was  ejected  and  evicted  as  aforesaid,  and  by  reason 
thereof  and  of  the  premises,  the  defendants  became  and 
were  liable  to  pay  to  the  plaintiff  the  said  sum  of  SOM  in 
the  agreement  mentioned  as  and  for  such  liquidated 
damages  as  aforesaid  when  they  should  be  thereto  re- 
quested :  Yet  the  defendants  had  not,  although  requested 
so  to  do,  paid  to  him  the  said  sum  of  300L  &c. 

Demurrer,  and  joinder  therein. 

Bushhtfy  for  the  defendants. — The  declaration  is  bad  on 
several  grounds.  First,  it  is  not  averred  that  the  evic- 
tion of  the  plaintiff  was  by  persons  having  title  to  the 
premises  before  or  at  the  time  of  the  lease  to  the  plain- 
tiff. [He  cited  Pargeter  v.  Harris  (a).]  [^Beasley,  contr^ 
referred  to  the  form  of  declaration  given  in  PreeedtnU 
of  Pleadings,  by  Bullen  and  Leake,  p.  120,  and  to  note  10 
to  Wotton  V.  Hele,  2  Wms.  Sound.,  177,  181,  6th  ed. 
Wightman  J.  Suppose  the  tenant  had  made  a  sublease; 
according  to  the  allegation  in  this  declaration  the  evic- 
tion may  have  been  by  the  sublessee,  and  consequently 
under  a  title  derived  from  the  plaintiff  himself.  Cramp- 
ton  J.  The  person  evicting  must  shew  good  title  by 
title  paramount.  Therefore  this  allegation  is  defective; 
but  the  Court  would  probably  allow  it  to  be  amended.] 

(a)  7  Q.  B.  708. 
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Secondly.  Suppose  the  declaration  amended  in  that 
respect,  it  is  bad  for  not  shewing  a  breach  of  agreement, 
inasmuch  as  a  contract  for  quiet  enjoyment  is  not  neces- 
sarily implied  in  this  demise ;  Note  (c)  to  Woiton  v.  Hele, 
2  mns.  Saund.  177,  178,  178  a,  6th  ed.  In  Bandy  v. 
Cartioright  (a)  the  declaration  alleged  that  one  of  the 
terms  of  the  demise  wa3  that  the  plaintiff  should,  during 
the  term,  quietly  enjoy  the  premises,  and,  this  being 
traversed,  the  jury  found  for  the  plaintifif.  [Crompton  J. 
But  the  point  whether  a  covenant  for  quiet  enjoyment 
could  be  implied  by  law  from  a  parol  demise  was 
reserved  for  the  Court;  and  in  the  argument  the 
following  passage  from  1  Sliep.  Touchst,  by  Preston^ 
p.  165,  7th  ed.,  was  cited :  "  If  one  make  a  lease 
for  years  of  land  by  the  words  '  demise  or  grant,'  and 
there  is  not  contained  in  the  lease  any  express  cove- 
nant for  the  quiet  enjoying  of  the  land ;  in  this  case 
the  law  doth  supply  [read,  imply]  a  covenant  for  the 
quiet  enjoying  of  it  against  the  lessor,  and  all  that 
come  in  under  him  by  title,  during  the  term.''  Cock- 
bum  C.  J.  And  a  promise  which  the  law  implies  need 
not  be  set  out  in  the  declaration.]  The  decision  in 
Bandy  v.  Cartwright  conflicts  with  the  judgment  of 
Cresswell  J.  in  Messent  v.  Reynolds  {h).  In  the  sale  of 
a  personal  chattel  there  is  no  implied  warranty  of  title ; 
Morley  v.  Attenhorough  (c).  [Cockhum  C.  J.  We  can- 
not overrule  Bandy  v.  Cartwright ;  and  it  is  inconsistent 
with  common  sense  that,  when  a  man  is  let  into  posses- 
sion for  a  year,  a  promise  by  the  lessor  for  quiet  enjoy- 
ment against  himself  and  all  that  claim  by  title  under 
him  should  not  be  implied.] 


1862. 


Hall 

V. 

City  of 
London 
Brewery 
Company. 


(a)  8  Exch.  913. 


{h)  3  a  B.  194.  2a3. 


(c)  3  Exch.  oOO. 
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1862.  Thirdly.     The    stipulation    for   SOOL,   as    liquidate 

B.ALL        damages,  does  not  apply  ^to  the  matters  complained  ( 

Citvof       ^  *^^  declaration.     [Cockbum  C.  J.     In  this  state  c 

^^"       the  record  we  cannot  decide  how  the  damages  are  to  b 

Comply,      assessed.     Crompton  J.     We  cannot  be  asked  to  answc 

a  speculative  question,  whether  the  defendants  should  b 

liable  for  all  the  damages  claimed  in  the  dedaration.] 

Beasley,  contra,  was  not  called  upon. 

CocKBURN  C.  J.  On  the  first  point  the  plaintiff  ma 
amend  his  declaration  without  payment  of  costs,  b 
adding  that  the  person  by  whom  he  was  ejected  daimei 
by  title  paramount. 

On  the  second  point  Bandy  y.Cartwright  (a)  is  a  direc 
authority  that  a  contract  for  quiet  enjoyment  is  implio 
in  a  contract  of  demise ;  and  I  think  that  case  is  gooi 
law. 

WiGHTMAN  J.  concurred. 

Croxpton  J.  I  do  not  give  any  opinion  on  the  poin 
decided  in  Bandy  v.  Cartwright :  it  is,  howerer,  a  jadg 
ment  which  binds  us. 

Blackburn  J.  concurred. 

Judgment  for  the  plaintiff  aocordingij* 

(a)  8  Exch.  913. 
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Gardiner  against  Houghton.  Friday, 

^  June  6th. 


Declaration  for  money  received,  money  lent,  money  paid,  interest,  and   2V6^. 
on  accounts  stated.    Plea,  that  the  defendant  was  resiaent  in  the  Colony   j)igc\arQe 
of  Victoria^  and  that  the  debts  were  contracted  within  the  Colony  of  i^^^^  ^w  of 
Victoria,  and  subject  to  the  laws  thereof;  and  that  the  defendant  was    Coifynu, 
discharged  from  tne  debts  by  the  insolvent  law  of  the  Colony.   Replica- 
tion.  1.  That  when  the  debts  were  contracted  the  plaintiff  was  resident 
at  L.  in  England^  and  that  at  the  time  of  the  commencement  of  the 
suit  the  defendant  was  resident  in  England.    2.  That  under  and  by 
"virtue  of  the  contracts  by  which  the  debts  became  payable,  they  ou^ht 
to  have  been  paid  to  the  plaintiff  in  ^Ti^^nef.    Held  that  the  replication 
shewed  no  answer; — because  the  first  admitted  that  the  debts  sued  on 
were  contracted  within  the  Colony  of  Victoria ;  and  the  second  did  not 
shew  that  they  were  payable  in  England^  and  not  elsewhere. 

T^ECLARATION  for  money  received,  money  lent, 
money  paid,  interest,  and  on  accounts  stated. 

Pleas.     1.  Never  indebted. 

2.  That  the  defendant  was  resident  at  Melbourne,  in 
the  Colony  of  Victoria,  and  that  the  monies  became  due 
and  payable  as  in  the  declaration  mentioned,  and  the 
debts  in  the  declaration  mention^ed  were  contracted, 
within  the  colony  of  Victoria,  and  subject  to  the  laws 
thereof;  and  that,  after  the  monies  became  due  and 
payable  as  in  the  declaration  mentioned,  by  a  certain 
order  of  a  Judge  of  the  Supreme  Court  of  the  Colony 
the  estate  of  the  defendant  was  placed  under  sequestration 
in  the  hands  of  the  Chief  Commissioner  for  Insolvent 
estates  of  the  Colony,  and  for  the  purpose  of  being  dis- 
tributed among  the  plaintiff  and  other  creditors ;  and 
that  thereafter,  and  before  the  commencement  of  this  suit, 
the  said  Chief  Commissioner  for  Insolvency  duly  certified 
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that  the  defendant  was  discharged  from  his  debts,  and 
thereafter,  and  before  the  commencement  of  this  suit 
the  certificate  was  allowed  and  confirmed  by  the  Supreme 
Court  of  the  Colony,  and  by  force  of  the  certificate 
aocordkig  to  the  laws  in  force  in  the  Colony,  the  defend- 
ant was  released  and  discharged  firom  the  debts  in  tlu 
declaration  mentioned,  and  the  monies  before  the  com' 
mencement  of  this  suit  ceased  to  be  payable  by  the 
defendant  to  the  plaintiff. 

Replication.   I.  To  the  first  plea.     Issue  thereon. 

2.  To  the  second  plea.  That  before  and  at  the  time 
when  the  moneys  in  the  declaration  mentioned  became 
due  and  payable,jand  the  debts  in  the  declaration  men- 
tioned were  contracted,  the  plaintiff  was  and  finom  themx 
hitherto  hath  been  and  still  is  resident  at  Liverpool,  in 
the  county  of  Lancaster ,  out  of  the  jurisdiction  of  the 
Supreme  Court  of  the  Colony  of  Victoria,  and  that, 
before  and  at  the  time  of  the  commencement  of  this  suit, 
the  defendant  was  and  firom  thence  hitherto  hath  been 
resident  in  England  out  of  the  jurisdiction  of  the 
Supreme  Court  of  Victoria. 

3w  To  the  second  plea.  That,  under  and  by  virtoe 
of  the  contracts  by  which  the  debts  in  the  declaration 
mentioned  became  due  and  payable,  the  said  debti 
became  and  were  payable,  and  ought  to  have  been  paid 
to  the  plaintiff,  in  England,  out  of  the  jurisdiction  of  the 
Supreme  Court  of  the  Colony  of  Victoria. 

Issue  on  replications  2  and  3. 

Demurrer  to  the  same  replications.     Joinder. 

The  cmse  was  argued  (June  3d  and  6th.) 


Bromny    for    the    defendant. — The    first    repUcation 
to  the  second  plea  is  bad,  as  it  admits  that  the  debti 
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were  contracted  within  the  colony  of  Victoria,  and  sub-        1862. 
ject  to  the  laws  thereof,  dnring  the  residence  of  the     qabdinbr 
defendant  there ;    and  the  debts  were  therefore  dis-     houquton. 
chai^ed^  according  to  the  rule  laid  down  by  Lord£7&n- 
horough  in  Potter  v.  Brown  (a),  following  what  was  said 
by  Lord  Mansfield  in  Ballaniine  v.  Golding  (b\  "  what 
is  a  discharge  of  a  debt  in  the  country  where  it  was 
contracted,  is  a  discharge  of  it  everywhere/' 

The  second  replication  to  the  second  plea  is  bad :  it 
does  not  aver  that  the  debts  in  the  declaration  mentioned 
were  originally  contracted  to  be  paid  in  England.  If 
there  was  such  a  special  contract,  it  ought  to  have  been 
declared  upon,  and  then,  if  it  had  appeared  from  the 
manner  in  which  the  contract  was  to  be  carried  into 
effect,  that  the  parties  intended  to  place  themselves 
under  the  law  of  another  country,  the  lex  loci  contractus 
would  not  have  appUed ;  Robinson  v.  Bland  (c),  per  Lord 
Mansfield.  Prima  facie  where  one  party  to  a  contract  is 
resident  and  domiciled  in  a  Colony  the  law  of  that  Colony 
governs  the  contract.  [Blackburn  J.  In  Story's  Confi, 
Laws,  8. 280,  5th  ed.,  it  is  said, ''  The  rules  already  con- 
sidered suppose,  that  the  performance  of  the  contract  is 
to  be  in  the  place  where  it  is  made,  either  expressly, 
or  by  tacit  implication.  But  where  the  contract  is, 
either  expressly  or  tacitly,  to  be  performed  in  any  other 
place,  there  the  general  rule  is,  in  conformity  to  the  pre- 
sumed intention  of  the  parties,  that  the  contract,  as  to  its 
validity,  nature,  obligation,  and  interpretation,  is  to  be 
governed  by  the  law  of  the  place  of  performance/'  It 
is  not  said  that  the  contract,  as  to  its  being  discharged, 

(a)  5  East,  124.  130. 

(*)  Co.  Bankt,  Laws,  347,  Ist  ed. ;  487,  a^h  ed. 

(c)  2  Burr,  1077,  1078. 

VOL.  II.  3    C  B.    &    S. 
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is  to  be  SO  governed.]  '^  Where  the  contract  is  to  be 
perforiped  in  any  other  place/'  must  mean  by  both 
parties:  it  cannot  mean  that  the  contract  should  be 
governed  by  different  laws  as  regards  the  two  parties  to 
it     ICockburn  C.  J.  referred  to  Scott  v.  Pilkington  (a).] 


Archibald^  for  the  plaintiff. — The  lex  loci  solutionis 
governs  the  discharge  of  a  contract ;  Bartley  v.  Hodge$  {Vy 
[Blackburn  J.  In  that  case  the  bill  of  exchange  wai 
drawn  and  accepted  in  England^  and  the  other  monies 
claimed  were  payable  in  England,  and  neither  the  plain- 
tiff nor  the  defendant  was  domiciled  in  the  Colony  of 
Victoria.']  It  is  of  no  importance  where  the  contract 
was  made  or  the  parties  were  domiciled.  The  only  ques- 
tion is  where  the  contract  was  to  be  performed ;  and  in 
the  present  case  it  appears  upon  the  whole  record  that  it 
was  to  be  performed  in  England. 

The  second  plea  is  bad  for  not  shewing  that  the  debts 
were  payable  in  the  Colony  of  Victoria  as  well  as  con- 
tracted there.  The  declaration  would  be  supported  bj 
evidence  of  a  contract  for  money  lent  in  Victoria  to  be 
repaid  in  England ;  the  second  plea  is  consistent  with 
that ;  and  the  matter  is  reduced  to  a  certainty  by  die 
second  replication  to  that  plea.  As  to  the  averment  in 
the  plea  that  the  debts  were  subject  to  the  laws  of  the 
Colony,  they  may  be  subject  in  some  respects,  but  not 
in  respect  of  their  discharge. 

Also,  the  first  replication  to  the  second  plea  is  a  good 
answer  to  it.  The  plaintiff  is  not  bound  by  the  dischaigi^ 
becaiise  he  was  never  resident  within  the  jurisdicticm  of 
the  Court  of  Victoria,  and  had  no  notice  of  the  proceedings 
by  which  it  is  alleged  that  his  debt  is  barred.  Vtetmia, 
though  a  Colony,  is  a  foreign  country  for  this  pufpose; 
(a)  Ante,  p.  11.  (h)  1  ^.  #  &  375. 
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[fflffhtman  J.     Suppose  the  action  had  been  brought        1862. 
in    Victoria  and  the   defendant  had  pleaded  his  dis-     gardinwl 
charge^  and  thereupon  judgment  had  been  given  for  him,     houqotoii. 
and  afterwards  the  plaintiff  and  the  defendant  came  to 
England,  could  the  plaintiff  recover  in  an  action  here?] 
No;  because  by  bringing  his  action  in  the  Court  of 
Victoria  he  had  elected  to  subject  himself  to  the  law 
of  that  Colony. 

If  the  first  replication  to  the  second  plea  is  defective, 
at  all  events  the  second  replication  to  that  plea  shews 
that  the  breach  of  contract  took  place  out  of  the  juris- 
diction of  the  colonial  Court.  It  alleges  that  "  the  debts 
became  and  were  payable  and  ought  to  have  been  paid 
to  the  plaintiff  in  England"  [fVightman  J.  The  repli- 
cation does  not  allege  that  the  debts  were  payable  in 
England  and  not  elsewhere.]  It  does  so^  in  effect^  by 
the  statement  that  they  became  payable  in  England  under 
and  by  virtue  of  the  contracts  in  the  declaration  men- 
tioned/' [  Blackburn  J.  Under  this  declaration  the  plain- 
tiff could  not  give  in  evidence  a  contract  to  pay  at  a  parti- 
cular place,  and  not  elsewhere.]  Yes :  the  declaration  is 
general,  and  would  be  supported  by  evidence  either  of 
a  general  or  special  contract,  provided  the  time  of  pay- 
ment had  elapsed  before  action  brought.  [^Crompton  J. 
The  point  as  to  the  lex  loci  solutionis  could  not  be 
raLsed  without  an  amendment  of  the  declaration  by 
adding  a  count  upon  a  special  contract.  That  point 
is  not  raised  on  the  pleadings,  and,  if  it  were,  there 
is  the  strong  authority  of  Lord  Ellenborough  in  Potter 
y.  Brown  (a)  against  the  plaintiff.] 


CocKBURN  C.  J.  On  this  state  of  the  record  it  must  be 

(a)  6  Eeut,  124.  130. 
3  c  2 
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taken  that  the  debt  sued  on  was  contracted  in  the  Colony 
of  Vtctaria^  and  payable  there ;  and  there  is  a  plea  of  dis- 
charge nnder  the  law  of  that  Colony.  The  mle  adopted 
by  Lord  Ellenborough  in  Patter  v.  Braum  (a),  after  the 
cases  of  Ballantme  v.  Golding  (*)  and  Hunter  v.  /Vtff  (c), 
viz.,  "  that  what  is  a  discharge  of  a  debt  in  the  country 
where  it  was  contracted  is  a  dischai^  everywhere,'' 
applies  to  a  discharge  by  a  Court  in  a  foreign  country: 
k  fortiori,  it  applies  to  a  discharge  by  a  Court  in  one  of 
the  British  Colonies. 


WiGHTHAN,   Crohpton   and    Blackburn   JJ.  ccm- 

curred. 

Judgment  for  defendant 

(a)  5  East,  124.  130.         (6)  Co.  Bankt.  Law,  347,  lat  ed..  487, 8th  ed. 
(c)  4  T.  i?.  182. 


Thursdav, 
Juns  12tn 

Scotch  Bank- 
ruptcy Act, 
19  #  20  Fict. 
c.  79.  *.  47. 
Protection, 
Meditatio 
fuga. 
Capias, 


DuTTON  against  Halley. 

1.  The  Bankruptcy  (Scotland)  Act,  1856,  19  &  20  Viet,  r,  79.  *.  47., 
enacts  that  a  warrant  granting  protection  shall  protect  the  debtor  from 
arrest  in  Great  Britain  and  Ireland,  and  Her  Miyestj's  other  dominioiUi 
for  civil  debt  contracted  previous  to  the  sequestration ;  but  such  wanut 
shall  'not  be  of  any  effect  against  the  execution  of  a  warrant  of  appre- 
hension in  meditadone  fuj^  or  ad  fiMJtum  pnMtandam,  or  for  toy 
criminal  act:  Held,  that  the  exception  extended  to  like  prooesB  ia 
England  and  Ireland  and  other  parts  of  ^e  Queen's  dominions. 

2.  The  defendant  being  about  to  leave  this  countrv  for  New  Zealaad, 
was  arrested  on  a  capias  under  stal  1  &  2  Viet,  c,  110.  s.  3.  Tlie  pbm- 
tiff  had  proved  his  debt  in  Scotland ;  and  a  warrant  of  protectioii  had 
been  granted  to  the  defendant  for  a  limited  period,  which  had  not  elapsed 
when  he  was  arrested :  held,  that  the  defendant  was  not  entitled  lo  be 
discharged. 

TN  this  Term, 

Archibald  obtained  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  the  defendant  should  not  be  discharged 
out  of  custody  on  the  ground  that,  previous  to  the  arrest, 
the  defendant's  estate  had  been  sequestrated  in  Scothadt 
and  the  plaintiff  had  proved  his  debt  under  the  sequet- 
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tration ;  and  also  on  the  ground  that,  at  the  time  of  the        1862. 
arrest,  the  defendant  was  protected  from  arrest  under       Dutton 
The  Bankruptcy  {Scotland)  Act,  1856,  19  &  20  Vict.      halUt. 
c.  79. ;  and  why  the  plaintiff  should  not  pay  the  costs  of 
the  application. 

The  defendant  was  indebted  to  the  plaintiff  in  the  sum 
of  649iL  I6s.  6d.  on  two  bills  of  exchange,  drawn  by  the 
plaintiff  and  accepted  by  the  defendant ;  and  the  plaintiff, 
believing  that  the  defendant  with  his  family  was  about  to 
leave  this  country  for  New  Zealand,  caused  him  to  be 
arrested  on  the  30th  Mai/,  1862,  on  a  capias,  obtained  on 
an  affidavit  of  the  plaintiff,  in  pursuance  of  stat.  1  &  2 
Vict.  c.  110.  s.  8. 

On  the  19th  March,  1862,  the  defendant,  who  was  resi- 
dent and  carrying  on  business  as  a  merchant  at  Auchter- 
order  in  Scotland,  presented,  with  the  concurrence  of 
a  creditor^  his  petition  to  the  sheriff  of  the  county  of 
Perth,  under  stat.  19  &  20  Vict.  c.  79. ;  and  the  sheriff 
in  pursuance  of  sect.  13,  awarded  sequestration  of  his 
estate,  and  appointed  the  first  meeting  of  his  creditors 
for  the  election  of  a  trustee  and  other  purposes  required 
by  the  Act,  to  be  held  on  the  31st  March ;  and  the 
sheriff  also  then,  in  pursuance  of  sect.  44,  granted  his 
warrant  for  protection  of  the  defendant's  person  from 
arrest  or  imprisonment  for  civil  debt  until  that  meeting. 

The  meeting  was  held  on  the  day  appointed,  at  which 
the  majority  in  number  and  value  of  the  creditors,  and 
among  them  the  mandatary  for  the  plaintiff,  were  present, 
and  a  trustee  of  the  defendant's  estate  was  appointed, 
and  the  creditors  who  were  present  unanimously  resolved 
that  his  protection  should  be  renewed,  under  sect.  77,  for 
four  months  from  the  31st  March,  and  an  order  was  made 
by  the  sheriff  accordingly.  At  that  meeting  the  plain- 
tiff, by  his  mandatary,  proved  his  debt  amounting  to 
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649/.  185.  Id.  On  the  IQth  April,  the  day  appointed  by 
the  sheriff  under  sect.  87  for  the  examination  of  the 
bankrupt,  he  attended,  and  was  examined  by  the  solidtor 
for  the  trustee,  and  by  the  solicitor  for  the  plaintiff's 
mandatary,  and  took  the  oath  prescribed  by  sect  95. 
At  the  date  of  his  estate  being  sequestered,  the  debts 
of  the  bankrupt  amounted  to  about  6000/.,  and  his 
estate  delivered  up  to  the  trustee  consisted  of  property 
of  the  value  of  6000/.  Creditors  whose  debts  amounted 
to  5092/.  17 s.  IcL  had  proved  and  voted  for  the  renewal 
of  his  protection. 

The  affidavit  of  the  bankrupt  stated,  that  having 
delivered  up  the  whole  of  his  estate  to  the  trustee,  and 
having  passed  his  examination  which  was  finally  closed, 
and  the  trustee  having  expressed  that  he  was  satisfied 
with  his  conduct  under  the  sequestration,  he  was,  with 
the  assistance  of  his  friends,  proceeding  with  his  family  to 
Auckland  in  New  Zealand,  with  letters  of  accommodation, 
with  the  intention  of  establishing  himself  in  business 
there,  when  he  was  arrested  at  the  suit  of  the  plaintiff; 
and  that  his  intention  was  well  known  to  the  trustee 
and  to  the  commissioners  of  his  estate  appointed  under 
the  sequestration,  and  to  most  (if  not  all)  of  his  credi- 
tors; and  that  he  was  not  leaving  this  country  clan- 
destinely, or  with  the  intention  of  cheating  or  avoiding 
his  creditors,  but  because  he  believed  that  it  was  no 
longer  necessary  for  him  to  remain  in  this  country  as 
he  had  delivered  up  the  whole  of  his  property,  and 
also  given  to  the  trustee  and  commissioners  of  his 
estate  all  the  information  in  his  power  respecting  the 
same,  with  which  they  had  expressed  themselves  quite 
satisfied. 

The  affidavit  of  the  trustee  of  the  estate  of  the  bankrupt 
stated  that  the  bankrupt  had  complied  in  all  respects  with 
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the  requirements  of  stat.  19  &  20  Fict.  c.  79.,  and  that,        i862. 
he  and  the  commissioners  appointed  under  the  seques-       DnrTON 
tration  having  thoroughly  investigated  the  affairs  of  the      hailev 
bankrupt  previous-  to  his  passing  his  examination,  and 
being  satisfied  that  he  had  delivered  up  the  whole  of  his 
estate  for  the  benefit  of  his  creditors,  there  was  no 
necessity,  according  to  the  practice  of  the  Scotch  Courts, 
for  him  to  remain  any  longer  in  this  country ;  and  that  he 
and  the  commissioners  were  aware  of  the  fact  that  the 
friends  of  the  bankrupt  had  subscribed  a  sum  of  money 
for  the  purpose  of  enabling  him  and  his  family  to  emi- 
grate to  New  Zealand,  where  the  bankrupt  had  intimated 
to  him  and  the  commissioners  it  was  his  intention  to 
proceed.     There  was  an  affidavit  to  the  like  effect  by  one 
of  the  commissioners. 

The  application  was  in  the  first  instance  made  to 
Cromptan  J.,  at  Chambers,  who  referred  the  matter  to 
the  Court. 

Upon  the  argument  of  the  rule  an  affidavit  of  Wil- 
Kam  Bums,  who  had  been  in  practice  as  a  writer,  or 
solicitor,  and  procurator,  before  the  sheriff  and  other 
Courts  of  Glasgow  for  twenty  years,  was  produced,  which 
stated  as  follows :  "  That  it  is  the  law  and  practice  of 
the  Courts  in  Scotland  to  grant  a  warrant,  as  in  medita- 
tione  fug»,  against  a  sequestrated  debtor,  on  the  appli- 
cation of  any  creditor  of  such  debtor,  who  shall  depose 
to  the  facts  of  the  debt  being  due  and  of  the  debtor  being 
about  to  quit  Scotland  without  providing  for  payment  of 
the  debt;  that  it  is  no  bar  to  the  issuing  of  such  a 
warrant  that  the  creditor  may  have  proved  his  debt  or 
ranked  in  the  sequestration ;  and  neither  is  it  any  bar  to 
such  warrant  that  a  protection  under  the  statute  has 
been  given  to  the  debtor ;  that  by  the  Sequestration 
statute  (19  &  20  Vict  c.  79.  s.  47.),  it  is  expressly 
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1862.  enacted  that  a  warrant  of  personal  protection  shall  not 
DuTTwi  ^  ®^  *^y  eflTect  against  the  execation  of  »  warrant  and 
apprehension  or  imprisonment  in  meditatione  fogsd,  and 
no  enactment  of  any  kind  exists  to  the  eflfect  that  a 
creditor  proving  his  debt^  or  ranking  in  the  seqnestara- 
tion^  shall  be  held  to  passfirom  his  right  to  use  diligence, 
or  procedure  against  the  person  of  the  debtor/' 

BmnU  shewed  canse. — ^As  to  the  first  ground,  the 
mere  proof  of  his  debt  by  the  plaintiff  in  Scotland  is 
no  answer  to  an  affidavit  that  the  defendant  is  indebted 
to  the  plaintiff:  it  is  no  bar,  according  to  the  Seatek 
law,  to  an  action  in  this  country.  This  appears  to  have 
been  a  firiendly  bankruptcy,  and  therefore  there  is  no 
hardship  on  the  defendant. 

As  to  the  second  ground.  The  defendant  may  be 
arrested  under  stat  1  &  2  FicL  e.  110.  s.  3.  unless  he 
is  protected  by  the  Scotch  warrant,  granted  under  The 
Bankruptcy  (Scotlfmd)  Act,  1856,  19  &  20  VicL  c.  79. 
s.  44.  The  question  is  on  the  construction  of  sect  47, 
which  enacts  that  the  warrant  granting  protection  or 
liberation  ''  shall  protect  or  liberate  the  debtor  finom 
arrest  or  imprisonment  in  GrecU  Britain  and  Ireland  and 
Her  Majesty's  other  dominions,  for  civil  debt  contracted 
previous  to  the  date  of  sequestration,  and  all  Courts  of 
justice  and  Judges  and  all  officers  and  gaolers  shall  be 
boimd  to  give  effect  to  such  warrant ;  but  such  warrant 
of  protection  or  liberation  shall  not  be  of  any  effect 
against  the  execution  of  a  warrant  of  apprehension  or 
imprisonment  in  meditatione  fugse  or  ad  fSeictum  prsestan- 
dum,  or  for  any  criminal  act^'  The  expression  ''warrant 
of  apprehension  in  meditatione  fugse,''  when  applied  to  a 
party  in  England,  must  extend  to  the  process  here,  wbiA 
is  similar  or  analogous ;  so  that  the  protection  and  the 
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exception  in  the  case  of  the  debtor  being  about  to  quit  the  1862. 
country  shall  be  co-extensiTe.  In  Scotland  the  warrant  duttoh 
in  meditatione  fugee  is  granted  to  a  creditor  upon  his  hj^^'i.it 
swearing  to  his  debt  and  his  belief  of  an  intention  on 
his  debtor's  part  to 'abscond;  and  upon  that  warrant 
the  debtor  is  apprehended  for  examination.  Such  a 
warrant  may  be  granted  whenever  there  is  an  inten- 
tion to  leave  Scotland,  even  although  the  debtor  should 
have  good  reason  for  going  and  no  fraudulent  design ; 
BeWn  Dictionary  and  Digest  of  the  Law  of  Scotland, 
^^  MedUatio  FugmJ^  ICrompton  J.  According  to  our 
law  the  creditor  must  satisfy  the  Judge  that  the  debt 
will  be  in  danger,  and  then  I  doubt  whether  the  Judge 
has  a  discretion ;  though,  if  there  is  abuse  of  the  pro- 
cess of  the  Court,  we  should  discharge  the  debtor ;  Stein 
V.  Valhenkuysen  (a).]  In  McGregor  v.  Fishen,  decided 
upon  Stat.  2  &  3  Vict.  c.  41.  s.  18.,  the  Scotch  Bank- 
ruptcy Act  then  in  force,  which  is  in  the  same  terms  as 
sect  47  of  The  Scotch  Bankruptcy  Act,  1856,  cited  in 
McGregor  v.  Fisken  (A),  Parke  B.,  at  Chambers,  refused 
to  discharge  a  Scotch  debtor  who  was  going  to  Canada, 
and  Wightman  J.  in  the  latter  case  in  the  Bail  Court  did 
not  dissent  from  that ;  though  he  discharged  the  defend- 
ant, who  was  uncle  of  the  defendant  in  the  former  case, 
on  the  ground  that  a  meditated  return  to  Scotland  was 
not  such  a  meditatio  fugse  as  was  contemplated  by  the 
statute.  [  Crompton  J.  In  M^  Gregor  v.  Fisken  (c),  before 
the  Court  of  Exchequer,  the  point  decided  by  my  brother 
ffightman  seems  to  have  been  doubted.]  The  defendant 
must  appear  again  before  his  final  dischai^  [He  referred 
to  Stat  19  &  20  Vict.  c.  79.  ss.  146,  147.  Philbrick,  who 
was  with  him,  was  not  called  upon.] 

(a)  E.  B.  #  E.  65.  (6)  bD.^L.  691.  694-5,  596. 

(c)  2  Exch.  226.  229  ;  5  D.  #  L.  722, 
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Archibald,  in  support  of  the  rule. — ^The  plaintiff  has 
elected  to  prove  his  debt  m  Scotland,  and  to  take  the 
benefit  of  the  Scotch  law.  The  warrant  of  protection 
is  a  protection  against  all  arrests  except  those  mentioned 
in  the  proviso  to  sect.  47  of  stat  19  &  20  Vict.  c.  79. 
The  words  of  that  section  imply  that  the  bankrupt  maj 
legally  be  in  other  parts  of  Her  Majesty's  dominions 
besides  Scotland  without  its  being  a  fuga.  And  sect  147 
provides  for  the  case  of  his  being  beyond  the  jurisdictioi] 
of  the  Lord  Ordinary  or  sheriff  at  the  time  of  hia  obtain- 
ing his  final  discharge.  A  capias  under  stat.  1  &  2  Fiet. 
c.  110.  t.  3.  depends  on  very  different  principlea  from  tb 
warrant  of  apprehension  in  meditatione  fugse,  which  ii 
confined  to  Scotland.  In  Bell's  Dictionary  and  Digest  o) 
the  Law  of  Scotland,  by  Boss,  "Meditatio  Fuffce,"  it  is  said ; 
''  When  a  creditor  is  in  circumstances  to  make  oath  thai 
his  debtor^  whether  native  or  foreigner^  is  in  meditatiiMU 
fugae  in  order  to  avoid  the  payment  of  his  debt,  or  when 
he  has  reasonable  ground  for  apprehending  that  th 
debtor  has  such  an  intention,  it  is  competent  for  thi 
creditor  to  apply  to  a  magistrate,  who,  on  inquiring  intc 
the  circumstances,  and  finding  reason  to  believe  thai 
the  creditor's  application  is  well  founded,  will  grant  i 
warrant  for  apprehending  the  debtor  for  examination ; 
and  may  afterwards  grant  warrant  to  imprison  him  unti 
he  find  caution  judicio  sisti..'^  In  BelPs  CommeiUarm 
on  the  Laws  of  Scotland,  6th  ed.,  by  Shaw,  p.  1087,  it  ii 
said:  ''Upon  this  warrant  the  debtor  is  apprehended 
and  if  it  shall  appear  that  he  really  means  to  leave 
Scotland,  he  must  find  security  to  the  creditor  de  jndidc 
sisti, — that  is  to  say,  that  his  person  shall  be  found 
within  the  jurisdiction  of  our  Courts  upon  decree  being 
pronounced,  and  failing  such  security,  he  is  committed 
to  prison  till  he  do  sa^'    In  our  law  it  is  only  neoessaiy 


XXV.   VICTORIA. 


755 


to  satisfy  the  Judge  that  the  debtor  is  about  to  quit  the        1862. 
country,  and  that  the  debt  amounts  to  20/.     Sect.  89       Duttok" 
provides  for  the  case  of  a  Scotch  bankrupt  being  in  Eng-      halibt 
land  before  his  examination  is  completed,  and  for  his 
being   sent  back   to  Scotland.     [  Wightman  J .     If  the 
defendant  had  been  in  Scotland  the  warrant  of  protec- 
tion would  not  have  availed  him.]     The  exception  in 
sect  47  was  only  intended  to  apply  to  Scotch  process. 
The  words  ^'  a  warrant  of  apprehension  or  imprisonment 
in  meditatione  fugae'^  are  as  exclusively  descriptive  of 
a  Scotch  writ  as  the  words  "  a  writ  of  capias  ad  respon- 
dendum'^  would  be  of  an  English  writ ;  and  such  de- 
scriptions should,  in  favour  of  liberty,  be  strictly  ascer- 
tained.    Here  there  was  no  fuga  from  Scotland,  for  the 
defendant  left  that  country  with  the  knowledge  and 
consent  of  the  trustee  of  his  estate  and  his  creditors.  The 
construction  contended  for  by  the  plaintiff  would  involve 
this  unreasonable  result,  that  if  the  defendant  having  left 
Scotland  was  to  reach  New  Zealand  he  would  be  safe  from 
arrest  so  long  as  he  remained  stationary  there,  but  liable 
to  arrest  if  he  attempted  to  proceed  to  another  colony,  and 
although  if  he  succeeded  in  reaching  the  latter  colony 
he  would  be  privileged  whilst  stationary  there,  he  would 
be  liable  to  arrest  if  he  attempted  to  return  to  New  Zea- 
land or  England.     Whatever   property  he  acquires  in 
New  Zealand  before  his  final  discharge  will,  by  the  pro- 
visions of  stat.  19  &  20  Vict.  c.  79.,  be  vested  in  the 
trustee  to  be  divided  among  his  creditors. 

The  affidavit  as  to  the  Scotch  law  merely  echoes 
sect.  47  of  The  Scotch  Bankruptcy  Act,  1856. 

WioHTMAN  J.  I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  It  is  not  denied  by  the  bankrupt  that 
a  debt  owing  by  him  to  the  plaintiff  existed  at  one  time. 
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whether  he  may  or  may  not  ultimatdy  be  diadiargei 
from  it  by  the  St?o^cA  Bankrapt(7  Act,  19  &  20  Ftct  c.  79 
The  question  is  whether,  in  respect  of  that  debt,  he  i 
liable  to  arrest  notwithstanding  the  warrant  of  protectio] 
granted  to  him  nnder  sect.  44  ?  That  depends  upon  tb 
construction  to  be  given  to  sect.  47,  which  enacts  tha 
the  warrant  granting  protection  or  liberation  ^'shsl 
protect  or  liberate  the  debtor  finom  arrest  or  imprison 
ment  in  Great  Britain  and  Ireland  and  Her  Majesty' 
other  dominions,  for  civil  debt  contracted  previous  to  th 
date  of  sequestration,  and  all  Courts  of  justice  and  Judge 
and  all  officers  and  gaolers  shall  be  bound  to  give  effix 
to  such  warrant  ;^^  so  that  the  operation  of  the  wamn 
is  most  extensive;  but  it  is  subject  id  this  exceptuHi 
'^  such  warrant  of  protection  or  liberation  shall  not  be  c 
any  effect  against  the  execution  of  a  warrant  of  a^me 
hension  or  imprisonment  in  meditatipne  fugae  or  m 
factum  prsestandum,  or  for  any  criminal  act.'^  It  i 
said  that  this  exception  applies  only  to  warrants  in  medi 
tatione  fugse  according  to  the  law  of  Scotland.  But  whei 
I  look  to  the  extensive  nature  of  the  protection  gninte 
I  am  not  disposed  to  put  so  limited  a  construction  upoi 
it  It  seems  to  me  that,  though  the  expressions  ii 
the  proviso  are  such  as  are  used  in  the  Scotch  law,  tb 
exception  must  be  equally  extensive  with  the  protectin 
granted  in  the  former  part  of  the  section ;  and  that  tlu 
phrase  ''in  meditatione  fug»,'^  when  applied  to  a  debtoi 
in  England^  is  not  to  be  construed  according  to  the  inter 
pretation  which  it  bears  in  the  Scotch  law,  but  accordmf 
to  what  would  be  its  meaning  in  English  law ;  and  th^e- 
fore,  the  bankrupt  having  come  to  England,  and  relying 
on  the  protection  granted  under  the  first  part  of  the  fe^ 
tion,  is  liable  to  a  warrant  of  execution,  or  a  warrant  of 
apprehension  if  he  meditates  flight  or  quitting  the  countiy. 
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Crompton  J.  I  am  of  opinion  that^  according  to  the  1862. 
authorities,  we  ought  to  construe  the  words  "  warrant  duttoh 
of  apprehension  in  meditatione  fugse/*  in  stat.  19  &  20  hallet. 
VicL  c.  79.  s.  4i7.,  as  extending  to  the  capias  in  our  law. 
I  think  that  the  Sroteh  lawyers,  in  drawing  this  statute, 
have  used  words  of  their  own  law  to  express  what  is 
common  to  the  jurisdiction  of  English  Courts  as  well  as 
Scotch ;  and  when,  having  firamed  a  clause  granting  pro- 
tection to  a  Scotch  bankrupt  in  England  and  Ireland, 
they  introduce  exceptions,  they  naturally  used  a  term 
of  their  own  law  to  include  similar  cases  according  to 
English  law.  Moreover,  meditatio  fugae  is  a  strictly 
aoctirate  expression,  because  it  is  the  foundation  of  our 
process  as  well  as  theirs.  The  three  cases  excepted  from 
the  protection  granted  apply  to  and  include  cases  of  like 
nature  in  all  the  dominions  of  the  Crown  to  which  the 
protection  itself  extends.  It  would  be  monstrous  if  a 
debtor  at  Glasgow  could  be  stopped,  but  if  he  got  to  the 
other  side  of  the  Solway,  he  could  avoid  his  creditors. 
I  think  the  meaning  of  the  English  Act  of  Parliament, 
1  &  2  Vict.  c.  110.  s.  3.,  is  that,  if  a  debt  is  made  out  to  ' 
be  due,  the  creditor  has  a  right  to  have  the  security  of 
the  body  of  his  debtor  for  payment  of  the  debt ;  and 
therefore  this  was  a  valid  arrest  unless  the  bankrupt 
comes  within  the  jurisdiction  of  the  Scotch  Bankruptcy 
Act.  And  then  there  is  the  great  authority  of  Lord 
IVensUydaU  on  this  point  in  McGregor  v.  Fishen,  which 
was  not  impugned  when  that  case  came  into  the  full 
Court  (a).  The  enactment,  being  one  to  prevent  a 
debtor  who  has  obtained  protection  firom  being  arrested 
in  England  as  well  as  in  Scotland,  the  spirit  of  it  also  is 
in  fiivour  of  our  view. 

(fl)  See  2  Exck,  226)  5  Z>.  #  Z.  722. 
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Blackburn  J.     The  defendant  is  a  debtor  about  to 
quit  the  coontry;  and^  if  that  were  all^  the  plaintiff, 
his  creditor,  would  be  entitled  to  arrest  him ;  and  it  is 
no  element  for  our  consideration  whether  the  creditor 
is  harsh  or  not  in  taking  that  step.     Then  comes  the 
question  whether,  under  sect  47  of  The  Scotch  Bank- 
ruptcy Act,  the  defendant  is  entitled  to  be  discharged? 
If  the  section  had  contained  only  the  enacting  part,  he 
would  have  been  entitled.  Also,  if  the  proviso  means  that 
the  protection  shall  have  no  effect  against  a  warrant  of 
apprehension  issued  by  a  Scotch  Court,  the  case  is  not 
within  it,  and  the  defendant  would  still  be  entitled  to 
his  discharge.     But  if  it  means  that  the  protection 
shall  not  have  effect  against  any  warrant  out  of  an 
English  Court  to  the  same  effect  as  a  warrant  of  appre- 
hension in  meditatione  fugse,  this  case  is  within  it ;  and, 
considering  that  sect.  47  is  an  enactment  for  protecting 
and  liberating  from  arrest  and  imprisonment  in  every 
country  in  the  Queen's  dominions,  we  must  constme 
the  proviso  as  applying  to  warrants  issued  out  of  the 
Courts  of  any   of  those  countries   where  the  debtor 
happens  to  be  when  he  is  arrested,  of  the  same  nature 
and  to  the  same  effect  as  the  warrant  of  apprehension  in 
meditatione  fugse  issuing  out  of  the  Scotch  Courts.   The 
Scotch  warrant  in  meditatione  fugse  is  extremely  similar 
to  our  capias  issued  on  an  affidavit  that  the  debtor  is 
about  to  quit  the  country :  the  debtor  in  Enyland  may  give 
bail,  which  is  like  finding  security  de  judicio  sisti  in  Sect- 
land  ;  so  that  the  effect  of  the  two  warrants  is  the  same. 
Also  our  decision  is  not  without  authority;  for  in 
AVGregor  v.  FUkeUy  cited  in  McGregor  v.  Fuktu  (a), 
Lord  IVenskysdale  decided  that  where  a  Scotch  debtor 
was  going  to  Toronto,  in  Canada^  from  England,  there 
(a)  5  Z>.#Z.  591.594-5.696. 
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was  a  meditation  of  flight,  within  the  exception  in  the  1S62. 
section  of  the  Scotch  Bankmptcy  Act  then  in  force  cor-  duttos 
responding  to  sect  47  of  stat  19  &  20  Vict,  c,  79. ;  in 
which  hitter  case  my  brother  Wightman  held  that  an 
intention  to  go  back  to  Scotland  was  not  a  meditation  of 
flight  on  the  part  of  the  debtor,  because  it  was  going 
back  to  the  country  where  the  bankruptcy  was  pending, 
and  to  the  jurisdiction  which  had  granted  him  protection. 
The  previous  case  of  AVGhregor  v.  Fisken  afterwards 
came  before  the  Court  of  Exchequer  (a).  The  defendant 
had  been  arrested  previously  to  protection  being  granted, 
and  he  had  got  the  wrong  form  of  warrant :  but 
from  what  is  reported  as  having  fallen  from  the  Lord 
Chief  Baron  and  Lord  Wenileydale,  they  doubted 
whether  the  distinction  taken  by  my  brother  Wightman 
was  right;  not  whether  the  decision  by  Lord  IVensleydak 
at  Chambers  was  right,  that  the  exception  is  not  confined 
to  the  warrant  of  apprehension  by  its  technical  name, 
but  extends  to  analogous  writs  issued  out  of  an  English 
Court.  Being  of  the  same  opinion,  I  agree  that  this 
rule  ought  to  be  discharged. 

Rule  discharged,  without  costs. 
Sce2JErrA.  226;  52).#X.722. 


Pym,  administratrix,  against  The  Great  North-  j]'^^^[^ 

ERN  Railway  Company.  9  4-  lo  vict. 

r.  93. 

1.  An  action  on  9  &  10  Vict.  c.  93.  is  maintainable  in  cases  where  ^^^J^/^*' 
none  could  have  been  maintained  by  the  deceased  if  he  had  survived  --«^«/^.-^^ 
the  effects  of  the  iiyuiy :  as  the  condition  in  the  statute  that  the  action  ^L^,^^ 
could  have  been  maintained  by  the  decJefsed  if  death  had  not  ensued,        ^^   * 

has  reference  not  to  the  nature  of  the  les^  or  injury  sustained,  but  to  the 
circumstances  under  which  the  bodily  injury  arose,  and  the  nature  of  the 
wrongful  act,  neglect,  or  default  complained  of. 

2.  Concessum,  that  in  such  an  action,  the  damages  must  be  based  on 
pecuniary  loss  idone. 

3.  The  extinction  of  a  reasonable  expectation  of  pecuniary  advantage 
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from  the  continaanee  of  the  life  of  the  deceased,  is  a  sufficient  damig 
to  maintain  such  an  action. 

4.  Where  the  party  killed  was  possessed  of  peraonahj  to  the  amooi 
of  about  3400/.,  and  was  tenant  for  life  of  an  estate  in  land,  worth  nearl 
4000?.  a  year,  with  remainder  to  his  eldest  son  in  tail,  and  bysettleinei 
a  jointure  of  1000/.  a  year  was  settled  on  his  wife,  and  20,00(y.  secon 
to  the  Younffer  children  on  his  death,  and  the  deceased  died  intestati 
held,  tnat  Uie  widow  and  younger  children  had  a  sufficient  ezpeetatk 
of  pecuniary  interest  from  the  continuance  of  his  life  to  render  its  \a 
the  ground  of  an  action. 

5.  In  that  case,  the  juiy  having  fl;iTen  13,000/.  damages,  t.  e.  lOOttL  fi 
the  widow  and  1500/.  for  each  of  tiie  younger  children :  held,  that  th 
was  excessive,  and  that  the  damages  for  each  of  the  children  oug^t  t 
be  reduced  to  1000/. 


npHIS  was  an  action,  by  an  administratrix,  broogli 
under  Lord  Campbell  Act  9  &  10  Vict.  e.  98. 

On  the  trial,  before  Cockbum  C.  J.,  at  the  Middbtt 
Sittings  after  Trinity  Term,  1861,  it  appeared  that  tl 
action  was  brought  by  the  plaintiff,  as  widow  ao 
administratrix  of  a  gentleman  of  fortune,  on  behalf  < 
herself  and  their  eight  younger  children,  to  recovor  con 
pensation  for  the  loss  sustained  by  them  in  oouseqoeiK 
of  the  death  of  the  intestate,  who  was  killed  by  an  aoc 
dent  to  a  railway  carri^e  of  the  defendants  in  which  1 
was  travelling,  occasioned,  as  was  allied,  by  the  ne^ 
gence  of  the  defendants,  or  their  servants. 

The  circumstances  of  the  deceased  were  as  follows.  E 
was  tenant  for  life  of  an  estate  in  land,  the  value  of  whic 
was  a  little  short  of  4000/.  a  year.  By  the  provisions  of 
settlement,  executed  in  1847,  a  jointure  of  1000/.  a  yej 
was  settled  on  his  wife,  and  a  sum  of  20,000/.  was  secure 
to  the  younger  children  on  his  death.  The  estate  itsc 
passed  under  the  entail  to  his  eldest  son.  The  person 
property  amounted  to  about  3400/.  He  left  eight  youiig< 
children,  all  under  twelve  years  of  age. 

The  Lord  Chief  Justice  left  to  the  jury  to  say  wheA 
the  death  of  the  deceased  was  occasioned  by  the  negligen 
of  the  defendants  or  their  servants :  and  told  them  tb 
in  estimating  the  amount  of  damages,  they  must  not  tal 
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into  consideration  any  pain  of  mind  or  wounded  feeling 
caused  to  the  widow  or  children  by  the  deaths  and  must 
assess  damages  solely  as  compensation  for  pecuniary  loss 
sustained  by  them  in  consequence  of  it  He  told  them 
that  they  might  take  into  consideration  the  loss  of  the 
advantages  of  superior  education^  social  position  and  per- 
sonal comforts^  of  which  the  father^s  income^  had  he  livedo 
would  have  secured  the  benefit  and  enjoyment  to  the 
family ;  and  also  the  loss  of  that  provision^  which  it  was 
to  be  presumed  that  the  deceased^  as  a  prudent  father  of 
a  family^  would  have  made  by  saving  fix)m  his  income 
for  the  benefit  of  his  wife  and  younger  children. 

The  jury  found  a  verdict  for  the  plaintifij  damages 
13,000/. ;  apportioning  1000/.  for  the  widow^  and  1500/. 
for  each  of  the  yoimger  children.  No  compensation  was 
awarded  to  the  eldest  son^  he  having  succeeded  to  the 
landed  property  of  the  deceased  under  the  entaiL 

In  Michaelmas  Term,  1861, 

Hawkins,  obtained  a  rule,  in  pursuance  of  leave  reserved, 
to  enter  a  verdict  for  the  defendant,  or  a  nonsuit,  on 
the  ground  that  there  was  no  cause  of  action  established 
by  the  evidence;  or  for  a  new  trial,  on  the  groimd  that 
the  damages  were  excessive. 
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The  rule  was  argued,  in  Easter  Term,  on  the  12th  May, 
1862,  before  Cockbubn  C.  J.,  Ceompton,  Blackburn 
and  Mellob  J  J. 

The  9  &  10  Fict  c.  93.  entitled  '*  An  Act  for  compen- 
sating the  families  of  persons  killed  by  accidents :"  after 
reciting  that  ''no  action  at  law  is  now  maintainable 
against  a  person  who  by  his  wrongful  act  neglect,  or 
default  may  have  caused  the  death  of  another  person, 
and  if  is  oftentimes  right  and  expedient  that  the  wrong- 

YOL.  II.  3d  b.  &  s. 
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doer  in  8uch  case  should-  be  answerable  in  damages  fin 
the  injury  so  caused  by  him/'  enacts : 

Sect  1.  ^'  Whensoever  the  death  of  a  person  shall  b 
caused  by  wrongful  act^  neglect,  or  defiralt,  and  th( 
act^  neglect,  or  default  is  such  as  would  (if  death  hai 
not  ensued)  have  entitled  the  party  injured  to  maintaii 
an  action  and  recover  damages  in  respect  thereof 
then  and  in  every  such  case  the  person  who  wonlc 
have  been  liable  if  death  had  not  ensued  shall  be  haUi 
to  an  action  for  damages,  notwithstanding  the  death  ol 
the  person  injured,  and  although  the  death  shall  have 
been  caused  under  such  circumstances  as  amount  in 
law  to  felony/' 

Sect.  2.  ''  Every  such  action  shall  be  for  the  benefit 
of  the  wife,  husband,  parent,  and  child  of  the  person 
whose  death  shall  have  been  so  caused,  and  shall  be 
brought  by  and  in  the  name  of  the  executor  or  adminis- 
trator of  the  person  deceased ;  and  in  every  such  action 
the  jury  may  give  such  damages  as  they  may  think  pro- 
portioned to  the  injury  resulting  from  such  death  to  the 
parties  respectively  for  whom  and  for  whose  benefit  sodi 
action  shall  be  brought ;  and  the  amount  so  recovered, 
after  deducting  the  costs  not  recovered  from  the  defend- 
ant^ shall  be  divided  amongst  the  before  mentioned 
parties  in  such  shares  as  the  jury  by  their  verdict  shall 
find  and  direct/' 


BaoiU,  Lush  and  Garth  shewed  cause. — First.  It  may 
be  conceded  that  an  action  on  this  statute  can  only  be 
maintained  for  pecuniary  loss ;  and  the  other  side  will  con- 
tend that  as  the  deceased,  in  the  event  of  his  surviving 
the  accident,  could  not  have  recovered  for  pecuniary  loa^ 
his  personal  representative  cannot  do  sa 
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It  is  a  mifleonception  of  this  statute  to  look  on  it        1862. 
as  continuing  to  the  personal  representatives  a  right  of         ^^ 
action  previously  vested  in  the  deceased ; — on  the  con-        Gmat 
trary  its  object  was  to  give  them  a  new  species  of  action,     ^^^i^""* 
This  appears  from  the  title,  which  declares  the  statute  to      Company. 
be  ''  for  compensating  the  families  of  persons  killed  by 
accident ;''  and  also  from  its  not  giving  a  right  of  action 
for  the  benefit  of  the  relations  of  the  deceased  generally, 
but  only  ofthose  within  certain  specified  degrees.  Beside?, 
no  part  of  the  money  recovered  goes  to  the  estate  of  the 
deceased  or  to  his  creditors.    Where  a  tenant  for  life  of 
land,  or  an  annuitant,  or  a  person  holding  an  appointment 
abroad,  is  killed,  his  family  sufier  pecuniary  loss  by  his 
death,  although  if  he  had  survived  he  could  not  have 
maintained  an  action  for  pecuniary  loss.      Moreover, 
where  an  accident  does  not  prove  fatal,  the  injured  party 
may  recover  damages  against  the  wrong-doer  for  the  per- 
sonal suffering  sustained  by  him  in  consequence  of  it,  a 
thing  which  the  personal  representatives  clearly  cannot  do. 

As  to  what  is  a  sufficient  pecuniary  interest  to  bring 
a  case  within  this  statute.  In  Dalton  v.  The  South 
Eastern  Railway  Company  (a)  it  was  held  that  legal  lia- 
bility alone  i&  not  the  test  of  injury  in  respect  of  which 
damages  may  be  recovered  in  an  action  on  it ;  but  the 
reasonable  expectation  of  pecuniary  advantage  by  the 
relative  remaining  alive  may  be  taken  into  account  by 
the  jury,  and  damages  may  be  given  in  respect  of  that 
expectation  being  disappointed,  and  the  probable  pecu- 
niary loss  thereby  occasioned.  Franklin  v.  The  South 
Eastern  Railway  Company  (i),  and  Blake  v.  The  Midland 
Railway  Company  {c),  are  to  the  same  effect.     [^Cromp- 

(a)  4  a  B,  N,  8.  296.  (b)  S  H.  4- N.  211. 

(c)  ISQ.  B.  93. 

3  D  2 
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ion  J.  So  is  Duckworth  v.  Johnson  (a).  There  was  also 
a  case  tried  before  me  at  Liverpool,  I  think^  in  1857^ 
arising  out  of  the  death  of  a  young  giii  who  earned 
money  at  a  factory,  in  which  I  ruled  in  the  same  way 
and  the  Court  approved  my  view  (ft).]  In  the  preseni 
case,  admitting  that  a  parent  is  not  under  any  legal 
obligation  to  make  provision  for  his  children,  it  h 
matter  of  reasonable  expectation  on  their  part  that  he 
will  pay  for  their  maintenance,  clothing,  education,  and 
putting  them  out  in  the  world. 

Secondly.  T!)ie  amount  of  the  damages  is  peculiarl; 
within  the  province  of  the  jury,  and  the  Court  will  neva 
interfere  unless  they  can  clearly  see  that  the  amount  ii 
out  of  all  proportion  to  the  injury. 


Hawkins,  Phipson  and  HoU,  in  support  of  the  rule- 
First.  The  action  maintainable  on  this  statute  by  the  per- 
sonal representatives  is  a  mere  continuance  of  that  which 
would  have  accrued  to  the  deceased  had  he  lived,  and 
the  damages  in  both  must  be  of  the  same  character. 
This  appears  from  the  recital,  and  also  from  sect  1, 
which  says  that  an  action  for  damages  may  be  main- 
tained, "  notfoiihstandinff  tlie  death  of  the  person  inptredJ' 
[Ciompton  J.  No.  Suppose  the  deceased  lived  for  some 
time  after  the  accident,  he  could  recover  for  pain  and 
suffering  to  himself,  the  personal  representatives  could 
not.]  The  statute  must  receive  qualification  so  &r. 
At  the  common  law,  the  personal  representatives  could 
bring  no  action  for  injury  to  the  property  of  the  testator. 
This  was  remedied  by  4  E.  3.  c.  7.  with  respect  to  per- 


(a)  4H,^N.  653. 

(b)  Perhaps  Bramall  v.  Leu,  mentioned  by  Aspland,  Awuetu  Curie, 
in  Dalton  ▼.  The  South  Eastern  Railway  Con^pany,  4  C.  B.  X  S,  296L 
a02,  and  reported  in  29 Law  Times,  82.  111.  166. 
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sonalty,  and  the  3  &  4  ^.  4.  e.  42.  *.  2.  as  to  real  estate ;        1862. 
but  it  has  always  been  held  that  it  must  appear  that  the         ~^^ 
estate  was  diminished.     [Crompton  J.     Those  statutes        grbat 
supply  no  analogy,  for  under  them  the  damages  reco-     ^^"^*'' 
vered  are  for  the  benefit  of  the  creditors.    Blackburn  J.      Company. 
If  a  man  who  has  a  life  annuity  is  killed,  it  would  be  a 
contradiction  in  terms  to  say  that  he  could  have  recovered 
had  he  lived:  but  cannot  his  personal  representatives 
recover  in  such  a  case  ?]    The  general  principle  respect- 
ing damages  is  laid  down  in  Hadlet/  v.  Baxendale  (a), 
that  they  must  be  such  as  may  fairly  and  reasonably 
be  considered  either  arising  naturally,  u  e.  according  to 
the  usual  course  of  things,  or  such  as  may  reasonably 
be  supposed  to  have  been  in  the  contemplation  of  both 
parties  to  the  contract.     The  construction  contended  for 
by  the  other  side  would  render  the  right  of  the  children 
to  compensation  imder  the  statute  dependent  on  the  fact 
whether  the  deceased  made  a  will ;  and  the  probability 
of  a  man  making  one  is  not  a  matter  fit  to  be  taken 
into  consideration  by  a  jury.     It  woidd  be  most  serious 
to  railway  Companies  if  actions  like  the  present  could 
be  maintained. 

Secondly.  The  amount  of  the  damages  is  excessive. 
The  jury  must  have  proceeded  on  a  wrong  principle, 
seeing  that  they  awarded  the  same  sum  to  each  of  the 
children;  whereas,  in  consequence  of  the  diflFerence  in 
their  ages,  the  probable  expenditure  of  each  to  their 
father  had  he  lived  must  have  greatly  differed. 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 
CocKBURN  C.  J.     In  this  case  it  was  objected  on  the 
part  of  the  defendants,  first,  that  the  plaintiff  was  not 

{a)  OJSrt'A.  341. 
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entitled  to  recover  in  point  of 
if  the  plaintiff  was  entitled  to  i 
excessive.     [His  Lordship  her 

The  heads  of  loss  mainly  i 
were^  firsts  the  loss  of  the  advant 
and  of  the  social  position  and  { 
the  father's  income^  had  he  ] 
the  benefit  and  enjoTment  to 
loss  of  that  provision  which  it 
the  deceased^  as  a  prudent  £Eith 
made  bj  saving  from  his  inooi 
wife  and  younger  children. 

The  jury,  who  were  propei 
sidered  the  fact  of  negligence  i 
the  damage  with  reference 
assessed  the  damages  at  13,0 
widow,  and  1500/.  for  each  of 

It  is  objected,  on  the  part 
independently  of  the  amount  oi 
not  stand ;  first,  because  the  < 
the  terms  of  the  statute  9  & 
because  the  loss,  even  if  a  pc 
the  present  instance  too  unc 
properly  the  subject  of  compen 

In  support  of  the  first  of  tl 
the  language  of  the  first  secti 
on ;  and  it  was  contended  thai 
not  ensued  from  the  effects  of  i 
could  have  had  no  right  of  ad 
in  respect  of  a  pecuniary  loss 
this  action  could  not  be  mainta 
inasmuch  as  the  right  of  actioi 
deceased  could  have  maintainc 
not  ensued. 
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We  were  at  first  struck  with  this  ar^ment,  but,  on 
consideration,  we  are  of  opinion  that  the  condition 
that  the  action  could  have  been  maintained  by  the 
deceased  if  death  had  not  ensued,  has  reference  not 
to  the  nature  of  the  loss  or  injury  sustained,  but  to  the 
circumstances  under  which  the  bodily  iiyury  arose,  and 
the  nature  of  the  wrongful  act,  neglect,  or  default  com- 
plained of.  Thus,  if  the  deceased  had,  by  his  own  negli- 
gence materially  contributed  to  the  accident  whereby 
he  lost  his  life,  as  he,  if  still  living,  could  not  have 
maintained  an  action  in  respect  of  any  bodily  injury, 
notwithstanding  there  might  have  been  negligence  on 
the  part  of  the  defendants,  the  present  action  could 
not  have  been  supported  But  supposing  the  circum- 
stances of  the  negligence  to  have  been  such  that,  if 
death  had  not  ensued,  the  deceased  might  have  brought 
his  action  in  respect  of  any  injury  arising  to  him  from 
it,  we  are  of  opinion  that  his  representative  may  main- 
tain an  action  in  respect  of  an  injury  arising  from  a 
pecuniary  loss  occasioned  by  the  death,  although  that 
pecuniary  loss  would  not  have  resulted  from  the  accident 
to  the  deceased  had  he  lived.  This  being  the  view  we 
take  of  the  effect  of  the  condition  contained  in  the  Act, 
we  are  of  opinion  that  this  objection  to  the  plaintiff's 
right  of  action  fails. 

As  to  the  second  head  of  objection,  we  are  of  opinion 
that  as  the  benefit  of  education  and  the  enjoyment  of 
the  greater  comforts  and  conveniences  of  life  depend 
on  the  possession  of  pecimiary  means  to  procure  them, 
the  loss  of  these  advantages  is  one  which  is  capable  of 
being  estimated  in  money,  in  other  words,  is  a  pecuniary 
loss ;  and  therefore  the  loss  of  such  advantages  arising 
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from  the  death  of  a  father  whose  income  ceases  with 
his  life  is  an  injary  in  respect  of  which  an  action  can 
be  maintained  on  the  statute.  A  fortiori^  the  loss  of 
a  pecuniary  provision,  which  fails  to  be  made  owing  to 
the  premature  death  of  a  person  by  whom  such  pro- 
vision would  have  been  made  had  he  lived,  is  clearly  a 
pecuniary  loss  for  which  compensation  may  be  claimed. 

It  is  true  that  it  must  always  remain  matter  of 
uncertainty  whether  the  deceased  person  would  hsYe 
applied  the  necessary  portion  of  income  in  securing  to 
his  family  the  social  and  domestic  advantages  of  which 
they  are  said  to  have  been  deprived  by  his  death ;  still 
more,  whether  he  would  have  laid  by  any  and  what 
portion  of  his  income  to  make  provision  for  them  at 
his  death.  But,  as  it  has  been  established  by  the  cases 
decided  upon  this  statute,  that,  if  there  be  a  reasonable 
expectation  of  pecuniary  advantage,  the  extinction  of 
such  expectation  by  negligence  occasioning  the  death 
of  the  party  from  whom  it  arose  will  sustain  the  action, 
it  is  for  a  jury  to  say,  under  all  the  drcumstances, 
taking  into  account  all  the  uncertainties  and  contin- 
gencies of  the  particular  case,  whether  there  was  such 
a  reasonable  and  well  founded  expectation  of  pecuniary 
benefit  as  can  be  estimated  in  money,  and  so  become 
the  subject  of  damages  in  such  an  action. 

The  matter  having,  in  the  present  instance,  been  thus 
left  to  the  jury,  and  the  issue  having  been  found  by  them 
for  the  plaintiff,  we  see  no  reason  for  disturbing  the 
verdict  so  far  as  the  right  of  the  plaintiff  to  maintain 
the  action  in  point  of  law  is  concerned. 

We  are  not  insensible  to  the  argument  ab  inconvenieiUh 
founded  on  the  very  serious  consequences  which  might 
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ensue  to  a  railway  Company  in  the  event  of  a  fatal        1862. 
accident  happening  from  negligence  to  an  individual         Ptm 
of  very  large  fortune.     But  we  think  this  is  rather  for       Gb^t 
the  consideration  of  the  Legislature,  as  to  whether  any       RjSway* 
limit  should  be  put  to  the  Uability,  than  for  us.     We      Company. 
see  no  difference  in  principle  between  such  a  case  as 
the  present  and  that  of  a  claim  by  the  family  of  an 
artisan  for  the  loss  of  the  advantages  arising  from  their 
fiither's  earnings,  in  which  case  it  is  not  doubted  that 
the  acti9n  may  be  maintained.  , 

As  rc^rds  the  amount  of  damages,  we  are  led  to 
think  that  the  sum  awarded  by  the  jury  is  too  large. 
Considering  that,  by  the  settlement,  provision  is  already 
made  on  the  father's  death  for  the  widow  and  children, 
that  it  is  uncertain  how  far  the  deceased  would  have 
added  to  their  provision  by  saving  from  his  income  for 
their  benefit,  and  that  any  such  provision,  whether 
under  the  settlement  or  otherwise,  would  not  have  come 
to  them  till  the  father's  death,  while,  on  the  contrary, 
both  the  money  secured  by  the  settlement  and  the 
compensation  awarded  by  the  jury  now  become  realized 
at  once,  we  think  the  amount  of  the  damages,  so  far  as 
the  children  are  concerned,  too  large.  We  suggest  that, 
while  the  sum  awarded  to  the  widow  should  stand,  the 
amount  awarded  to  the  children  should  be  reduced 
from  1500/.  to  1000/.  If  this  should  be  assented  to 
on  the  part  of  the  plaintiff,  the  verdict  will  be  reduced 
to  9000i,  and  the  rule  will  be  discharged;  if  not,  the 
rule  will  be  absolute  for  a  new  trial,  on  the  ground 
that  the  damages  found  by  the  jury  are  excessive. 

The  plaintiff's  counsel  then  consented  to  reduce  the 
damages  accordingly. 

Rule  discharged. 
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M(mday,  FisHEB  aoainst  Prowsb. 

June  16th. 

Hwkway,  Cooper  against  Walker. 

Obstruction.  " 

Dedication. 

Metroj>olis  i.  Where  an  erection  op  excavation  exists  upon  land,  and  the  land 

Local  Manage-  q^  which  it  exists,  op  to  which  it  is  contignons,  ia  dedicated  to  the 
^'q'^  '\Q*ir'        P<il>lic  as  a  highway,  the  dedication  must  be  taken  to  be  made  to  the 
%\       *^*     pubUc  and  accepted  by  them,  subject  to  the  inconyenienoe  op  zisk  ansing 
c.  120.  xsom  the  existing  state  of  things. 

2.  The  defendeuit  occupied  a  house  adjoining  to  a  public  stzcet,  with 
a  cellar  belonging  to  it,  which  cellar  had  exiitted  before  the  defendant 
had  anything  in  the  house.  The  mouth  of  this  cellar  opened  into  the 
footway  of  the  street  by  a  trap  door.  During  the  day  thia  trap  door 
was  open,  but  at  night  it  was  cJosed  by  a  flap,  which  sli^tly  projected 
aboye  the  footway,  and  it  had  so  prqjected  as  long  aa  liying  meonxT 
went  back.  The  plainti£f,  coming  along  the  footway  at  night,  stumbled 
oyer  tlds  flap,  fell,  and  sustained  uyory,  for  which  he  brought  an  actum. 
Held,  that  the  jury  ought  to  draw  the  conclusion  that  the  cellar  flap  had 
existed  as  bnff  as  the  street,  and  that  the  dedication  of  the  way  to  the 
public  was  wiw  the  cellar  flap  in  it,  and  subject  to  its  being  oontinned 
there ;  and,  therefore,  that  the  defendant  was  not  liable^  as  the  mainten- 
ance of  such  an  ancient  cellar  flap  was  not  unlawfuL 

3.  Declaration  for  negligently  and  improperly  placing  in  a  public  street 
certain  steps,  so  that  the  same  were  an  obstruction  to  pezaona  using  the 
street,  and  dangerous  to  persons  passing  along  it  at  ni^t ;  and  ayemog 
that  the  plaintiff  passing  along  the  street,  fell  over  them  and  was 
imured.  x'lea^  that  ^e  street  was  subject  to  the  rijght  of  the  oocupien  of 
a  house  adjoining  it  to  haye  steps  stanoing  in  the  highway  and  leading  up 
to  the  outer  door  of  the  house,  all  .persons  passing  alons  the  highwaj 
being  entitled  to  pass  on  foot  over  the  steps  as  a  part  of  the  hi^way, 
which  steps  were  part  of  the  house ;  that,  the  street  being  lowered  under 
The  Metropolis  Local  Management  Act,  18  &  19  Vict.  c.  120.,  the  old 
steps  were  necessarily  remoyed,  and  the  present  steps  placed  in  their 
room ;  that  the  new  steps  were  placed  on  the  same  part  of  the  hi^vay 
on  which  the  old  steps  had  stood,  and  caused  no  ereater  obetmctioD  or 
danger  than  did  the  old  steps.  Held  that  the  plea  was  good,  as  the 
former  hifi^way  W9A  subject  to  the  right  on  the  part  of  the  ooeupien  of 
the  defendant's  house  to  keep  these  steps  there,  and  the  lowered  highway 
was  sulgect  to  a  similar  ri^t 

Fisher  against  PaowsE. 
^HE  declaratioQ  stated  that  the  defendant  unlawfiillj, 
carelessly  and  negligently  kept,  maintained  and 
continued  an  area  cover^  or  cellar  flap,  raised  and  pro- 
jecting over  and  apon  a  puUic  street  or  highway,  ao  as 
to  be  dangerous  to  and  likely  to  injure,  and  the  same 
was  dangerous  to  and  likely  to  injure,  persons  lawfully 
passing  in   and   along,  and  using   the   said  street  or 
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highway ;  by  reason  of  which  premises'the  plaintiff^  who        1862. 
was  lawfully  passing  in  and  along  and  using  the  said       tisker 
street  or  highway,  walked  on  and  tripped  upon  and       PftJ^gj. 
against  the  said  area  cover  or  cellar  flap,  and  thereby 
he  was  cast  and  thrown  down  to  and  upon  the  ground, 
and  one  of  his  arms  became  and  was  dislocated,  and 
the  ligaments  of  one  of  his  shoulders  were  lacerated,  &c. 

First  plea.  Not  guilty.  There  were  two  other  pleas 
traversing  allegations  in  the  declaration. 

Issues  thereon. 

On  the  trial,  before  Erie  C.  J.,  at  the  Maidstone 
Spring  Assizes  in  1861,  it  appeared  that  the  defendant 
was  occupier  of  a  house  adjoining  to  a  public  street, 
with  a  cellar  belonging  to  it ;  which  cellar  had  existed 
before  the  defendant  had  anything  in  the  house.  The 
mouth  of  this  cellar  opened  into  the  footway  of  the 
street  by  a  trap  door.  During  the  day  this  trap  door 
was  open,  but  at  night  it  was  closed  by  a  flap  which 
slightly  projected  above  the  footway.  The  plaintiff 
coming  along  the  footway  at  night  stumbled  over  this 
flap,  fell,  and  sustained  injury,  for  which  he  brought 
this  action. 

At  the  close  of  the  plaintiff^s  case,  the  Chief  Justice 
directed  a  nonsuit,  but  gave  leave  to  the  plaintiff  to 
move  to  enter  a  verdict  for  .75/.,  it  being  "  to  be  taken 
as  proved  that,  as  long  as  living  memory  went  back,  the 
flap  had  been  as  described  in  .the  evidence." 

In  the  following  Easter  Term, 

Parry  Serjt.  obtained  a  rule  nisi  accordingly,  citing 
Caupland  v.  Hardingham  (a),  and  Barnes  v.  Ward  {b). 

The  rule  was  argued  at  the  Sittings  in  Banc  after 
Trinity  Term,  June  13th,  1861 ;  before  Cockburn  C.  J.       ^ 
and  Blackburn  J.,  and  in  the  following  Michaelmas 
(a)  3  Camp.  398.  {h)  9  C.  B.  392. 
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1862.       Term,  Ncfoember  4th,  before  Cockbubn  C  J.,  Cbomfton, 
Pj^^^       Blackburn  and  Mellob  JJ., 

Pkowib.  Joseph  Brown  shewed  cause. — First  The  defendant 

is  not  responsible  for  the  accident ;— there  was  no  evi- 
dence of  n^ligence  on  his  part,  nor  proof  that  the 
mischief  which  happened  was  one  which  could  have 
been  foreseen  by  him :  Camntan  v.  The  EaUem  Onmtks 
RaUway  Company  {a\  per  Martin  and  BramweWSR,-, 
Toomcy  v.  The  London^  Brighton  and  South  Coast  BaS- 
way  Company  {b),  per  Williams  and  fflUes  J  J. 

Secondly.  The  cellar  with  the  flap  having  existed 
from  time  immemorial  as  it  was  when  the  accident 
happened,  the  presumption  is  that  the  highway  was  ' 
dedicated  with  the  flap  in  it.  The  dictum  of  Lord 
Ellenborough  in  Coupland  y.  Hardingham  {c\  which 
seems  to  the  contrary,  was  not  confirmed  in  Barnes  t. 
Ward  (d\  nor  in  Comwell  v.  ITie  Metropolitan  Commts- 
sioners  of  Sewers  (e).  What  would  be  an  obstruction  if 
newly  erected  on  a  highway  is  lawful  if  it  be  ancient  ; 
1  Buss,  on  Crimes,  by  Greaves,  3d  ed.,  p.  347,  dtiiig 
1  [2]  Hawk.  P.  C.  [by  Leach],  book  i.  ch.  75.  s.  9.,  and 
ch.  7a  s.  146. ;  Bateman  v.  Burye(f);  16  Vin.Abr.  27. 
**  Nusance"  (G),  pL  18.  in  margin,  citing  Lill.  Pr.  Reg, 
Nusance,  246,  in  which  Bobinis  Case,  Trin.  8  W.  3. 
C.  B.  is  cited.  [He  also  cited  RardcasUe  y.  The  South 
Yorkshire  Bailway  and  Biuer  Dun  Company  (y),  BlytA 
v.  Topham  (h),  Hounsell  v.  Snn/th  (i).] 

The  plaintiff  in  person  supported  the  rule. 

Cur.  adv.  vulL 

{a)  ^Kj-  y,  781,  785,  786.  (b)  3  C.  B.  M  8  140.  150. 

«  (c)  3  Campb.  3ft8.  (d)  9  C.  2?.  302. 

(f)  10  Exck.  771.  774,  775.  C/^  6  C.  #  P.  391. 

07)  4  ^  ^  N.  67.  (A)  Cro.  Jac,  158. 

(0  1  c,B,xsra\. 
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1862. 


Cooper  against  ^illilek.  Cooper 

Walkui. 
The  declaration   alleged  that  the  defendant  wrong- 

fuUy,  negligently  and  improperly  placed,  and  caused  to 
be  placed,  in  a  public  street  or  thoroughfare,  called 
Christopher  Street^  certain  stone  steps,  so  that  the  same 
became  and  were  an  obstruction  and  hindrance  to 
persons  using  the  street,  and  dangerous  to  persons 
passing  along  it  at  night;  and  that  the  plaintiff  was 
passing  along  the  street  by  night,  as  she  lawfuUy  might, 
after  the  said  stone  steps  had  been  so  placed  by  the 
defendant  in  the  street,  and  had  been  left  unguarded 
and  unfenced  by  him,  whilst  they  were  dangerous  to 
persons  passing  along  the  said  street  by  night,  when 
her  foot  struck  against  the  stone  steps;  and  the  plaintiff 
was,  by  means  of  the  premises,  and  of  the  n^ligent, 
wrongfiil  and  improper  conduct  of  the  defendant  in  that 
behalf,  thrown  down,  and  her  thigh  was  broken,  &c. 

Pleas.  First,  not  guilty;  second,  except  as  to  the 
negligence  alleged,  that  the  said  highway,  before  and  at 
the  time  when  it  was  lowered  as  thereinafter  mentioned, 
and  at  the  time  of,  &&,  was  subject  to  the  right  of 
the  occupiers  for  the  time  [being]  of  a  house  adjoin- 
ing it,  to  have  steps  standing  in  the  highway  on  a 
certain  part  thereof,  and  leading  up  to  the  outer 
door  of  the  said  house  for  the  convenient  occupation 
thereof,  all  persons  passing  along  the  highway  being 
entitled  to  pass  on  foot  over  the  said  steps,  as  part  of 
the  said  highway,  but  not  to  remove  the  steps,  the 
highway  being  at  the  part  thereof  which  was  occupied 
by  such  steps  a  way  for  foot  passengers  over  the  said 
steps,  which  steps  were  part  of  the  said  house.  That 
before  the  said  time  when,  and  while  the  said  highway 
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1862.  was  such  an  highway  as  aforesaid^  and  so  subject  as 
CoopMi  aforesaid,  and  while  certain  old  steps  were  lawfully 
standing  on  the  said  part  of  the  said  highway  leading 
to  the  said  outer  door  for  the  conveni^it  occupation 
of  the  said  house,  being  the  steps  which  the  occupier 
of  the  house  had  a  right  to  have  th^re  as  aforesaid, 
the  Ycstry  of  the  parish  of  St  Matthew,  BethnaU  Greenj 
wherein  the  said  highway  was  situate,  having  lawful 
authority  [so]  to  do,  and  under  and  by  Tirtue  of  the 
Act  of  Parliament  for  the  local  management  of  the 
metropolis  (18  &  19  VieL  e.  120.),  lowered  the  le?d 
of  the  said  highway  round  the  said  part  of  the  said 
highway,  whereby  it  became  necessaiy  for  the  conve- 
nient occupation  of  the  said  house,  that  the  old  steps 
leading  to  the  outer  door  thereof  as  aforesaid  should  be 
taken  down,  and  other  steps  placed  in  the  said  part  of 
the  said  highway,  so  as  that  none  of  the  steps  leading 
to  the  said  outer  door  should  be  of  an  inconvenient 
height,  as  one  of  the  old  steps  would  have  been  after 
the  said  lowering;  whereupon  the  defendant,  for  the 
making  of  the  steps  to  the  said  outer  door  convenient 
for  the  occupation  of  the  said  house,  did  at  the  request 
and  by  the  authority  of  the  occupier  of  the  said  house, 
who  was  also  in  possession  of  the  said  steps  as  part 
thereof,  take  down  the  old  steps,  and  place  stepe  (m  the 
said  part  of  the  said  highway  on  which  the  old  st^ 
stood  as  aforesaid,  such  new  steps  being  steps  leading 
to  the  said  house  for  the  convenient  occupation  of  the 
said  house,  and  conveniently  constructed  for  the  purpose 
aforesaid,  and  in  all  respects  lawfully  ocmstructed.  That 
the  taking  down  the  old  steps  and  the  placing  of  new 
steps  as  aforesaid,  of  the  construction  aforesaid,  was  all 
done  with  the  sanction,  consent,  approbation  and  au- 
thority of  the  said  vestry.     That  the  new  steps  were 
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proper  steps  to  be  so  placed  in  the  said  part  of  the  said        1862. 
highway  as  aforesaid^  for  the  purpose  aforesaid,  and       Coopbb 
caused  no  greater  obstruction^  hindrance^  inconvenience      Wa^xr. 
or  danger  to  persons  passing  along  the  lowered  high.* 
way  than  did  the  old  steps  cause  to  persons  passing 
along  the  highway  before  it  was  lowered. 

Issues  thereon. 

On  the  trials  before  Hill  J.,  at  the  Middlesex  Sittings 
after  Trinity  Term  in  1861,  the  jury  found  a  verdict 
for  the  plaintiff  on  the  plea  of  not  guilty,  and  for  the 
defendant  on  the  issue  joined  on  the  second  plea.  In 
the  following  Michaelmas  Term  {November  2d), 

WooUett  obtained  a  rule  calling  upon  the  defendant  to 
shew  cause  why  the  judgment  should  not  be  entered  for 
tlie  plaintiff  on  the  second  plea  non  obstante  veredicto. 

The  rule  was  argued,  in  Easter  Term,  May  18th, 
1862 ;  before  Cockbubn  C.  J.,  Crompton,  Blackburn 
and  Mellor  JJ., 

Mills  and  H.  James  shewed  cause. — It  must  be  sup- 
posed that  the  street  was  dedicated  to  the  public,  subject 
to  the  right  of  the  occupier  of  the  defendant's  house  to 
have  steps  standing  there ;  and  the  defendant  had  a  right 
to  replace  them  after  they  had  been  removed  for  the 
purpose  of  lowering  the  street.  The  public  have  still 
the  same  use  of  the  street  which  they  have  ever  had,  or 
irhich  they  have  a  right  to.  [They  referred  to  stat. 
18  &  19  Vict  c.  120.  s.  98.  and  cited  Le  Neve  v.  The 
Vestry  of  Mile  End  Old  Town  (a),  on  sects.  119  and 
120  of  the  same  statute,  Wellbeloved  on  Highways,  440, 
Jarvis  v.  Dean  (&),  Elwood  v.  Bullock  (c)  and  Lethbridge 
V.  WinUr  (rf).] 

(a)  8  ^.  #  2?.  1054.  (6)  3  Bing.  447.  8.  C.  11  B.  Moo.  392. 

(c)  6  Q.  B,  383.  {d)  1  Campb.  263,  note  (6). 
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COOPKK 

▼. 

Waixxk. 


WooHett,  in  support  of  the  rule.— There  cannot  be 
dedication  of  a  highway  with  a  right  to  maintain  upon 
an  obstruction  which  would  be  a  nuisance  at  common  lav 
consequently^  the  jury  haying  found  a  verdict  for  tl 
plaintiff  upon  the  plea  of  not  guilty^  the  all^;ation  in  tl 
declaration  that  these  steps  were  dangerous^  and  ther 
fore  a  nuisance  at  common  law^  must  be  taken  to  ha^ 
been  proved.  [He  cited  1  Hawk.  P,  (7.,  by  Cwrwoa 
p.  700,  book,  1  ch.  32,  s.  8,  referring  probably  to  Reg, 
Waits  (a);  Moroni  v.  ChamberUn{b)  ;  Caupland  v.  Han 
inffham  (c)  ;  Jacob  Halts  Case  (</).] 

Cur.  ado.  mu 


Blackburn  J.  {June  13th)  delivered  the  judgment  i 
the  Court 

The  decision  in  both  these  cases  depends  upon  tl 
same  question  of  law. 

[His  Lordship,  after  stating  the  facts  and  the  reserr; 
tion  at  the  trial  in  Fisher  v.  Prowse^  proceeded.]  A  m 
nisi  to  enter  the  verdict  for  the  plaintiff  was  obtained 
against  which  cause  was  shewn  by  Mr.  Brown  in  tl 
Sittings  after  last  Trinity  Term,  before  my  Lord  ai 
myself,  the  plaintiff  appearing  in  person  in  support 
the  rule  in  Mtehaebnas  Term. 

We  think  we  must,  on  this  reservation,  coupled  wii 

the  evidence,  take  it  to  have  been  proved  that  there  w 

no  negligence  on  the  part  of  the  plaintiff  contributu 

to  the  aoddent,  and  that  the  flap  did  cause  obstructic 

to  the  footway  to  such  an  ^tent  that  if  the  flap  hi 

been  put  down  for  the  first  time,  aft«r  the  highway  w 

dedicated  to  the  public,  it  would  have  been  a  nuisan 

for  the  consequences  of  which  those  who  maintaini 

(€)  1  SdJL  357. 
^  3  Om^.  d9a 


(d)  1  rem.  109. 
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the  nuisance  would  have  been  responsible.  On  the 
other  hand^  we  must  take  it  to  have  appeared  that  the 
flap  continued  in  its  original  condition^  and  that  the 
defendant  had  not  altered  it  or  suffered  it  to  get  out  of 
repair^  solas  to  increase  the  danger  and  obstruction 
beyond  wtttt  always  must  have  existed  since  it  was  there. 
And  we  think  that^  on  its  being  shewn  that  the  cellar 
flap  had  existed  in  its  present  condition  as  far  back  as 
living  memory  went,  the  jury  ought  to  draw  the  conclu- 
sion that  it  had  existed  as  long  as  the  street,  and  that 
the  dedication  of  the  way  to  the  public  was  with  this 
cellar  flap  in  it,  and  subject  to  the  reservation  of  its 
being  continued  there,  so  far  as  by  law  the  highway 
could  be  subject  to  it.  It  seems  to  us,  therefore,  that 
the  question  reserved  was  whether,  after  the  dedication 
of  the  highway,  the  maintenance  of  such  an  ancient 
cellar  flap  was  unlawful. 

During  the  pendency  of  the  rule  in  this  case  of  Fisher 
V.  Prowse,  a  rule  nisi  had  been  obtained  in  the  other  case 
of  Cooper  V.  Walker,  and  as  the  same  question  arose  in 
that  case,  we  delayed  judgment  in  jFw^^r  v.  Prowse  till  after 
the  case  of  Cooper  v.  Walker  should  have  been  argued. 

In  Cooper  v.  Walker  thet  plaintiff  declared  against 
the  defendant  for  negligently  and  improperly  placing 
in  a  public  street  certain  stone  steps,  so  that  the  same 
became  and  were  an  obstruction  and  hindrance  to 
persons  using  the  street,  and  dangerous  to  persons 
passing  along  it  at  night,  and  averred  that  the  plain- 
tiff, passing  along  the  street,  fell  over  them  and  was 
injured.  The  defendant,  in  addition  to  the  plea  of 
not  guilty,  pleaded  a  second  plea,  on  which  the  present 
question  arises. 

This  plea  was  that  the  street  was  subject  to  the  right 
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1862. 

FiSUER 
V. 

Prowse. 
Cooper 

V. 

Walker. 


'7* 


TRCCITY  TERM. 


I^«2. 


of  tke  oeci^icn  of  a  home  adjoioiiig  it  to  have  stefM 
^caiM^TTig  in  die  fai^waj  oo  a  part  thereof,  and  leadinf 
mp  to  die  ootcr  door  of  the  said  hooae,  all  persons  passio| 
akn^  die  highwar  being  entitled  to  pass  on  foot  OTei 
the  and  steps  as  a  part  of  the  highway,  but  not  tc 
'  the  said  steps,  the  highway  being  at  the  par 
which  was  occupied  by  such  steps  a  way  for  fooi 
;  ofer  the  said  steps,  which  steps  were  part  o 
tfe  said  house.  The  [dea  then  proceeded  to  shew  tha 
the  street  was  lowered  under  The  Metropolis  Loca 
Mam^ciiicntAct,18&19rtt:<.c.l20.;  that,  in  so  doing 
the  old  steps  were  necessarily  removed,  and  the  presen 
steps  placed  in  their  room ;  and  it  was  averred  that  th 
new  steps  were  placed  on  the  same  part  of  the  highws] 
on  which  the  old  steps  had  stood,  and  nowhere  else ;  aiu 
diat  they  were  proper  stq»,  and  caused  no  greate 
obstruction,  hindrance,  inconvenience  or  danger  to  per 
SODS  passing  along  the  lowered  highway  than  did  the  ol( 
steps  to  perscms  passing  along  the  highway  before  it  wa 
lowered.     Issue  was  joined  on  these  pleas. 

On  the  trial,  before  my  brother  Hill,  the  jury  fouD< 
far  the  ;Jaintiff  on  the  plea  of  not  guilty,  but  for  tb 
defendant  on  the  second  plea.  Mr.  fVooUett,  havini 
obtained  a  rule  nisi  for  judgment  non  obstante  vera 
dictq,  cause  was  shewn  against  this  rule  in  last  Term 
before  my  Lord  Chief  Justice,  my  brothers  Cramptoi 
and  Mdhr,  and  myself.  No  damages  had  been  assessa 
atthe trial;  so  that,  if  we  thought  the  plea  bad  after  vei 
diet,  the  rule  could  not  have  been  made  absolute  in  thi 
form,  though  probably  it  might  have  been  moulded  so  a 
to  affnrd  an  opportunity  for  a  new  trial;  but  this  we  nee 
not  ccmsider,  as  we  are  of  opinion  that  the  plea  is  gooc 

It  was  hardly  disputed  on  the  argument  before  u 
that  if  the  former  highway  was  subject  to  a  right  on  tl 
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part  of  the  occupiers  of  the  defendant's  house  to  keep 
steps  in  it  without  their  being,  although  to  some  extent 
obstructing  the  highway,  a  nuisance  or  illegal,  the  lowered 
highway  must  be  subject  to  a  similar  right :  the  main 
contention  was  that  no  such  right  could  exist  in  law. 

The  plea  of  not  guilty  having  been  foimd  for  the 
plaintiff,  we  must  take  it  to  have  been  proved  that  the 
steps  in  question  were  so  far  an  obstruction  and  hin- 
drance and  dangerous  to  passengers  that,  if  they  had 
been  placed  on  the  highway  after  its  dedication,  they 
would  have  been  improper  and  a  nuisance,  so  that  the 
party  placing  them  there  would  have  been  responsible 
for  any  damage  thence  arising.  We  must  construe  the 
plea  as  confessing  this,  but  avoiding  it  by  shewing  that 
the  highway  was  subject  to  the  right  to  keep  such  steps 
there,  and  we  think  that,  after  verdict,  this  is  sufSdent, 
if  in  point  of  law  there  can  be  such  a  private  right  in  a 
highway.  This  depends  on  the  same  principle  as  Fisher 
V.  Prowse. 

The  law  is  clear  that,  if  after  a  highway  exists  any- 
thing be  newly  made  so  near  to  it  as  to  be  dangerous  to 
those  using  the  highway — such,  for  instance,  as  an  exca- 
vation, Barnes  v.  Warded),  this  will  be  unlawful  and  a 
nuisance ;  as  it  also  is  if  an  ancient  erection,  as  a  house, 
is  suffered  to  become  ruinous,  so  as  to  be  dangerous,  Reg. 
V.  Watts  (i) ;  and  those  who  make  or  maintain  the  nui- 
sance in  either  case  are  liable  for  any  damage  sustained 
thereby,  just  as  much  as  if  the  nuisance  arose  from 
an  obstruction  in  the  highway  itself;  but  the  question 
still  remains,  whether  an  erection  or  excavation  already 
existing,  and  not  otherwise  unlawful,  becomes  unlawful 
when  the  land  on  which  it  exists,  or  to  which  it  is 
{a)  9  Com.  B.  392.  (h)  1  Salk.  357. 
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immediately  contiguous,  is  dedicated  to  the  public  as  a 
way,  if  the  erection  prevents  the  way  from  being  so 
convenient  and  safe  as  it  otherwise  would  be ;  or  whe- 
ther, on  the  contrary,  the  dedication  must  not  be  taken 
to  be  made  to  the  public,  and  accepted  by  them,  subject 
to  the  inconvenience  or  risk  arising  horn  the  existing 
state  of  things.  We  think  the  latter  is  the  correct  view 
of  the  law.  It  is,  of  course,  not  obligatory  on  the 
owner  of  land  to  dedicate  the  use  of  it  as  a  highway  to 
the  public.  It  is  equally  clear  that  it  is  not  compulsory 
on  the  public  to  accept  the  use  of  a  way  when  offered  to 
them.  If  the  use  of  the  soil  as  a  way  is  offered  by  the 
owner  to  the  public  under  given  conditions  and  subject 
to  certain  reservations,  and  the  public  accept  the  use 
under  such  circumstances,  there  can  be  no  injustice  in 
holding  them  to  the  terms  on  which  the  benefit  was 
conferred.  On  the  other  hand,  great  injustice  and 
hardship  would  often  arise  if,  when  a  public  right  of 
way  has  been  acquired  under  a  given  state  of  circum- 
stances, the  owner  of  the  soil  should  be  held  bound  to 
alter  that  state  of  circumstances  to  his  own  disad- 
vantage and  loss,  and  to  make  further  concessions  to 
the  public  altogether  beyond  the  scope  of  his  original 
intention.  More  especially  would  this  be  the  case 
when  public  rights  of  way  have  been  acquired  by  mere 
user.  For  instance,  the  owner  of  the  bank  of  a  canal  or 
sewer  may,  without  considering  the  effect  of  what  he  is 
doing,  permit  passengers  to  pass  along  imtil  the  public 
have  acquired  a  right  of  way  there.  It  is  often  hard 
upon  him  that  the  public  right  should  have  been  thus 
acquired ;  it  would  be  doubly  so  if  the  consequence  were 
that  he  was  bound  to  fill  up  or  fence  off  his  canaL 
The  question  whether  the  owner  of  the  soil  is  under 
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such  an  obligation  arose  in  Carnwell  v.  The  Metropolitan 
Commissioners  of  Sewers  (a).  Alderson  B.  there  says, 
p.  774,  "  Suppose  there  is  an  inclosed  yard,  with  several 
dangerous  holes  in  it,  and  the  owner  allows  the  public 
to  go  through  the  yard,  does  that  cast  on  him  any  obli- 
gation to  fill  up  the  holes?  Under  such  circumstances 
caveat  viator.^^  And  Parke  B.  says,  "This  is  not  the 
case  of  a  new  sewer,  and  therefore  we  may  dispense 
with  the  consideration  of  what  the  Commissioners  are 
bound  to  do  when  they  make  a  sewer.  This  is  an 
ancient  sewer,  which  has  existed  with  the  highway  time 
out  of  mind,  and  therefore  the  public  have  only  a  right 
to  the  highway  subject  to  the  sewer.'' 

The  case  of  Coupland  v.  Hardingham  {b\  on  which  the 
plaintiffs  in  the  present  cases  principally  relied,  was  cited 
in  the  argument  in  Comwell  v.  'I he  Metropolitan  Commis- 
sioners of  Sewers  (a).  Martin  B.  observes  on  it,  p.  775,  that 
"  in  all  probability  the  road"  in  that  case  "  had  been  used 
long  before  the  house  was  built.''  The  statement  of  facts 
in  the  report  in  3  Campb,  398  is  perhaps  scarcely  consis* 
tent  with  this  explanation,  as  it  is  there  stated  that  *'  the 
premises  had  been  exactly  in  the  same  situation  as  far 
back  as  could  be  remembered,  and  many  years  before 
the  defendant  was  in  possession  of  them."  But  Lord 
Ellenborotigh  seems  to  have  directed  his  attention  princi- 
pally to  the  part  of  the  proposed  defence  grounded  on 
the  fact  that  the  defendant  did  not  himself  erect  what 
was  alleged  to  be  a  nuisance.  His  ruling  on  that  was 
that  he  who  maintains  a  nuisance  is  as  much  responsible 
as  if  he  had  erected  it.  If  his  attention  was  called  to  the 
ot^er  part  of  the  defence,  which,  from  the  report,  seems  to 
have  been  raised  on  the  facts,  and  he  held  that,  though 
the  area  had  existed  with  the  highway  time  out  of  miud, 

(a)  10  Exch.  771.  (h)  3  CampK  398. 
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the  public  had  a  right  to  the  way^  not  subject  to  the 
area,  his  holding  is  inconsistent  with  the  judgment  of 
the  Exchequer,  and,  being  only  a  holding  at  nisi  prios, 
though  by  a  very  great  Judge,  it  must  yield  in  point  of 
authority  to  a  judgmeut  in  banc.  In  Jarcis  v.  Dean  (a) 
the  report  leaves  it  uncertain  whether  the  area  in  that 
case  existed  before  the  dedication  of  the  way  or  not.  Ai 
it  18  stated  to  have  belonged  to  an  unfinished  house,  it 
probably  had  not  been  loug  in  existence,  and  as  Best  C.  J. 
states,  in  his  judgment,  p.  448,  that  the  way  had  been  a 
public  thoroughfare  for  many  years,  it  seems  that  the 
way  must  have  been  more  ancient  than  the  area,  and  that 
the  present  point  could  not  therefore  have  been  raised 
It  certainly  does  not  appear  to  have  been  raised,  and  no 
opinion  is  given  on  it 

There  is  no  other  authority  that  has  been  brought 
to  our  notice  that  conflicts  with  the  decision  of  the  Court 
of  Exchequer.  In  Barnes  v.  Ward  (6)  the  judgment  b 
carefully  worded.  The  Court  there  say,  p.  420,  "  The 
result  is, — considering  that  the  present  case  refers  to  a 
newly  made  excavation  adjoining  an  immemorial  public 
way,  &C.''  This  is  not  a  decision  that  the  case  would  have 
been  different  if  the  way  had  been  more  recent  than  the 
excavation,  but  it  rather  implies  that  such  was  the  lean- 
ing of  the  Court.  In  Movant  v.  Chamberlin  (c),  though 
it  was  unnecessary  to  decide  the  point,  the  Court  of 
Exchequer  state  that  it  was  the  indination  of  their 
opinion,  that  the  dedication  of  a  highway  might  in  point 
of  law  be  made  subject  to  the  reservation  of  a  private 
right  to  some  extent  interfering  with  the  public  way. 

As  was  pointed  out  in  the  course  of  the  argument, 
there  are  in  many  towns  ancient  streets  in  which  steps 

(«)  3  Bing,  447..  »ee  &  C  U  5.  Moo,  854.        (h)  9  Com.  B.  398. 
(r)  BH.4  y.  541. 
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descending  from  the  houses  are  a  permanent  obstruction 
to  the  passengers;  while  in  the  foot  pavements  there 
are  often  flap  doors  opening  into  vaidts  and  cellars,  and 
plates  opening  into  coal  cellars,  which,  when  opened,  ofier 
a  temporary  obstruction  to  the  use  of  the  way,  and 
which,  therefore,  unless  justified  as  having  been  reserved 
as  of  right  on  the  dedication  of  the  way,  would  obvi- 
ously be  illegal.  So,  in  the  country,  there  are  innumer- 
able footways  which  would  be  much  more  convenient  if 
the  ancient  stiles  were  removed  or  even  lowered.  Yet  it 
has  never  been  held,  or  even  suggested,  that  such  things 
are  illegal  and  might  be  removed  as  nuisances ;  and  it 
seems  difficult  to  say  how  they  can  be  legal  on  any  other 
principle  than  that  the  way  has  been  dedicated  subject 
to  them. 

For  these  reasons  we  think  that  in  both  cases  the  rule 
must  be  discharged. 

Rule  discharged  in  both  cases. 
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MacFarlane  against  Norris. 


June  lOUi. 


1.  QaestioQS  of  procedure  are  to  be  determined  by  the  lex  fori,  not  by 
the  lex  loci  contractiis. 

2.  SembUy  that  sel-ofT  is  matter  of  procedure,  and,  as  such,  determi- 
nable by  the  lex  fori, 

3.  The  plaintiff  sued  as  trustee  of  the  estate  and  effects  of  a  bankrupt 
in  Scotland,  under  a  sequestration  in  that  coimtry ;  for  money  received 
for  tlie  use  of  the  plaintiff  as  trustee  after  the  bankruptcy,  and  for 
interest  due  from  the  defendant  to  the  plaintiff  as  trustee  after  the  bank- 
ruptcy. The  defendant  pleaded  that,  before  he  had  notice  of  the  bank- 
ruptcy, and  before  the  sequestration,  he  gave  credit  to  the  bankrupt  by 
becoming  the  indorsee  and  holder  bona  nde,  within  the  meaning  of  the 
Scotch  law,  of  a  bill  of  exchange  drawn  by  M.  ^'  Ck>.  upon  the  bankrupt 
for  the  sum  &c.,  and  accepted  by  the  bankrupt,  which  bill  became  pav- 
able  after  the  bankruptcy,  and  "  which  credit  so  given  was  a  credit  of  a 
nature  likely  to  end  in  a  debt  from  the  bankrupt  to  the  defendant,  and 
tha  amount  of  the  said  acceptance  was,  at  the  time  of  the  commencement 
of  this  suit,  and  still  is,  due  to  the  defendant,  and,  together  with  interest 
thereon,  equals  the  plaiintiff^s  claim :  and  the  bankrupt  gave  credit  to  the 
defendant  by  consigning  goods  to  him  for  sale  for  the  said  bankrupt,  and 
upon  the  terms  tlutt  the  proceeds  should  be  remitted  and  paid  to  the 
bankrupt  in  Scotland:  and  that  the  money  sought  to  be  recovered  by  the 
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concluded  with  an  averment  that  all  raatters  happened        1862. 
before  the  suit  to  vest  in  the  plaintiflF  and  constitute  him  h^cFarlahb 

trustee  of  the  estate  and  effects  of  Park,  and  to  entitle      ^,  v« 

N0BBI8. 

him  to  sue  and  to  recover  in  this  action  :  and  the  plain- 
tiff, as  trustee  as  aforesaid,  and  by  virtue  of  the  said 
statutes,  claimed  5000/. 

The  fourth  plea  was  as  follows  :  *'  The  defendant,  as 
to  the  sum  of  311/.  lis.  Gd.,  parcel  of  the  money  claimed 
in  the  sixth  and  seventh  counts  of  the  declaration,  says 
that,  before  he  had  notice  that  the  said  J.  Park  had 
become  bankrupt,  and  before  any  sequestration  of  the 
estate  and  effects  of  the  said  J.  Park,  the  defendant 
gave  credit  to  the  said  J.  Park  by  becoming  the  indorsee 
and  holder  bona  fide,  within  the  meaning  of  the  Scotch 
law,  of  a  bill  of  exchange,  drawn  by  Mousley  8f  Co,  upon 
the  said  «/.  Park,  for  the  sum  of  300/.,  and  accepted  by 
the  said  J.  Park,  and  which  said  bill  became  due  and 
payable,  according  to  the  tenor  and  effect  thereof,  after 
the  said  J.  Park  had  become  bankrupt,  and  which  credit 
so  given  by  the  defendant  to  the  said  J.  Park  as  afore- 
said was  a  credit  of  a  natiire  likely  to  end  in  a  debt 
from  the  said  J.  Park  to  the  defendant,  and  the  amount 
of  the  said  acceptance  was,  at  the  time  of  the  com- 
mencement of  this  suit,  and  still  is,  due  to  the  defendant, 
and,  together  with  interest  thereon,  equals  the  plaintiff^s 
claim,  to  which  this  plea  is  pleaded :  and  the  defendant 
further  says  that,  before  he  had  notice  that  the  said  J, 
Park  had  become  bankrupt,  and  before  any  sequestration 
of  the  estate  and  effects  of  the  said  J.  Park,  the  said 
Jl  Park  gave  credit  to  the  defendant  by  consigning 
goods  to  him  for  sale  for  the  said  J.  Park,  and  upon  the 
terms  that  the  proceeds  should  be  remitted  and  paid  to 
the   said  J,  Park  in   Scotland:    and   that  the   money 
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1862  sought  to  be  recovered  by  the  plaintiff  in  the  said  sixth 
and  seventh  counts  of  the  declaration^  and  as  to  which 
this  plea  is  pleaded^  is  the  proceeds  of  and  money  arising 
from  the  sale  of  the  said  goods  under  and  according  to 
the  terms  of  the  said  consignment^  and  which  said  con- 
signment was  of  a  nature  or  likely  to  end  in  a  debt  from 
the  defendant  to  the  said  J,  Park :  and  the  defendant 
says  that  he  is  ready  and  willing,  and  hereby  offers,  to 
set  off  the  amount  so  due  to  him,  the  defendant,  as  in- 
dorsee and  holder  of  the  said  bill  of  exchange  as  afore- 
said, against  the  claim  of  the  plaintiff  in  respect  of  the 
matter  herein  pleaded  to,  and  that,  by  the  law  of  Scot- 
land, he  is  entitled  so  to  do;  and  such  set-off  forms  an 
answer  to  so  much  of  the  plaintiff's  claim  as  this  plea  is 
pleaded  to/' 

Demurrer,  and  joinder  in  demurrer. 

Dr.  Phillimore  {Aspland  with  him),  in  support  of  the 
demurrer. — The  plea  proceeds  on  the  assumption  that 
the  Scotch  law  is  applicable  to  the  present  case;  and 
that,  by  that  law,  the  defendant  is  entitled  to  set  off 
a  cross  claim  against  that  portion  of  the  declaration 
to  which  it  is  pleaded. 

8et-off  is  matter  of  procedure,  and,  as  such,  must 
be  determined  by  the  lex  fori,  which  in  this  case  is 
the  English  law.  The  point  has  not,  indeed,  been  ex- 
pressly decided  in  England,  but  many  authorities  recog- 
nise the  law  to  be  so.  In  Dan  v.  Lippman  (n),  Lord 
Brougham,  p.  20,  says :  •'  The  law  of  the  country  where 
the  contract  is  to  be  enforced,  must  prevail  in  enforcing 
such  contract,  though  it  is  conceded  that  the  lex  lod 
contractus  may  be  referred  to  for  the  purpose  of  ex- 

(a)  5  a.  #  F.  I. 
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pounding  it.      If^  therefore^  the  contract  is  made  in        1862. 
one  country  to  be  performed  in   a  second^  and  is  en-  HacFarlami 
forced  in  a  thirds  the  law  of  the  last  alone^  and  not       Nobris. 
of  the  other  two,  will  govern  the  case.^'     In  Leroux  v. 
Brawn  (a)  it  was  held  that  an  action  will  not  lie  in  this 
country  to  enforce  an  oral  agreement  made  in  a  foreign 
country,  though  valid  there,  which,  if  made  here,  could 
not  have  been  sued  on  by  reason  of  the  Statute  of 
Frauds. 

There  are,  however,  several  foreign  authorities  on  this 
point.  In  Story  8  Conflict  of  Laws,  §  575,  5th  ed. : 
''The  admissibility  of  the  set-off  is  to  be  governed 
entirely  by  the  lex  fori,  and  not  by  the  lex  loci  con- 
tractus '.^'  for  which  he  cites  The  Bank  of  Galliopolis  v. 
Trimble  (b),  in  which  the  Court  say,  at  p.  601  : — ''  Set- 
off is  a  mode  of  defence,  essentially,  not  a  part,  connected 
with  the  remedy,  which  according  to  the  well  settled  .. 
and  universal  doctrine  is  governed  by  the  law  of  the 
foruniy  and  not  by  the  lex  loci  contractus.  The  forms  of 
remedies,  the  modes  of  proceeding  and  the  execution  of 
judgments,  are  to  be  regulated  solely  and  exclusively  by 
the  laws  of  the  place  where  the  action  is  instituted.^^ 
In  4  Kent  Com,,  §  458,  7th  ed. : — "  Parties  are  presumed 
to  contract  in  reference  to  the  laws  of  the  country  in 
which  the  contract  is  made,  and  where  it  is  to  be  paid, 
unless  otherwise  expressed;  the  maxim  is,  that  locus 
contractus  regit  actum,  unless  the  intention  of  the 
parties  to  the  contract  be  clearly  shewn.  The  rule  stated 
in  Huber  relative  to  contracts  made  in  one  country,  and 
put  in  suit  in  the  Courts  of  another,  is  the  true  rule,  and 
one  which  the  Courts  follow,  viz.  the  interpretation  of 

(a)  12  C.  B.  801. 

(h)  6  B,  Motirof,  599  (Apjttai  Ca.^cs  in  Kentucky.) 
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1862.        the  contract  is  to  be  governed  by  the  law  of  the  country 

MacFarlIne   where  the  contract  was  made ;  but  the  mode  of  suing 

NoRRiB       ^^^  ^^®  ^^^  ^^  suing,  must  be  governed  by  the  law 

of  the  country  where  the  action  is  brought.*'     [He  also 

cited  Gibbs  v.  Howard  (a)  J] 

In  Green  v.  Farmer  (A)  Lord  Mansfield  said,  p.  2220-1 : 
— ^'  Natural  ^uity  says,  that  cross  demands  should  com- 
pensate each  other,  by  deducting  the  less  sum  from  the 
greater ;  and  that  the  difference  is  the  only  sum  which  can 
be  justly  due.  *  *  *  Where  there  were  mutiial  debts 
unconnected,  the  law  said  they  should  not  be  set  off;  but 
each  must  sue.  And  Courts  of  equity  followed  the  same 
rule,  because  it  was  the  law :  for,  had  they  done  otherwise, 
they  would  have  stopped  the  course  of  law,  in  all  cases 
where  there  was  a  mutual  demand.  The  natural  sense 
of  mankind  was  first  shocked  at  this,  in  the  case  of 
bankrupts :  and  it  was  provided  for  by  4  Ann.  c.  17. 
s.  11.,  and  5  G.  2.  c.  30.  s.  28.''  In  2  Path,  on  ObUg., 
by  Evansy  App.  No.  13,  p.  112,  after  citing  this  case, 
it  is  said : — *'  The  doctrine  which  was  thus  introduced 
into  the  law  of  England^  partakes  very  much  of  the 
nature  of  compensation  in  civil  law ;  but  there  is  this 
material  difference,  that  the  debts  are  not  in  them- 
selves and  of  right  balanced  and  extinguished;  that 
the  right  of  set-off  is  merely  a  defence  to  an  action  for 
the  debt."  [He  also  cited  OuUs  v.  Harrison  (c),  and 
Crompton  J.  referred  to  Burrough  v.  Moss  (e/).]  \^Btack- 
hum  J.  The  facts  disclosed  in  this  plea  shew  a  case  d 
mutual  credit  in  bankruptcy,  which  is  a  very  different 
thing  from  a  set-off,  and  which  existed  long  before  the 
Statutes  of  Set-off.     In  1  Christ.  Bankrupt  Law,  p.  500, 

(a)  2  New  Hampshire  Rep.  296.  (A)  2  Burr.  2214. 

(r)  10  Ext'k.  572.  (rf)  10  J?.  #  C.  558. 


XXV.   VICTORIA.  789 

2d.  ed.9  which  contains  more  information  on  the  his-         1862. 

tory  of  bankruptcy  than  any  book  I  know,  it  is  stated  MacFarlanb 

that,  at  the  time  of  1  Jac,  1.  c.  15.,  the  Commissioners       norris. 

only  assigned  the  balance  of  the  debts  between  the 

parties.    In  proof  of  this,  he  cites  Anon,  (a ),  and  Chapman 

V.  Derby  (6),  and  says  that  the  4  &  5  Ann,  c.  17.  5.  11. 

first  mentions  the  balance  and  adjustment  of  the  accounts 

between  the  bankrupt  and  his   debtor.]     The  Scotch 

bankrupt  law  is  regulated  by  the  19  &  20  Vict.  c.  79., 

which  repeals  and  re-enacts  the  2  &  3  Vict.  c.  41.,  both 

of  which  are  Imperial  statutes,  and  neither  contains  any 

provision  equivalent  to  the  mutual  credit  clauses  of  the 

English  Bankrupt  Act.     {^Cockbum  C.  J.     Is  not  this  a 

case  of  mutual  credit  according  to  the  English  law  as 

well  as  the  Scotch  f   If  so,  the  defence  is  good,  although 

the  Scotch  law  has  been  unnecessarily  brought  into  the 

plea,  and  the  allegation  of  it  may  therefore  be  rejected 

as  surplusage]      The  English  law  might  have  been  a 

defence  if  so  pleaded,  but  the  defendant  has  elected  to 

rely  on  the  Scotch  law.     Besides,  this  matter  is  pleaded 

as  a  set-off,  not  as  a  discharge  by  way  of  mutual  credit. 

[  Wightman  J.     That  is  an  informal  mode  of  stating  the 

same  matter.     I  feel,  however,  a  difficulty  about  one 

thing,  namely,  that  to  constitute  mutual  credit  within 

the  bankrupt  laws,  the  credit  must  have  been  with  the 

bankrupt ;  here  it  was  after  the  bankruptcy.]     (He  was 

then  stopped.) 

F.  M.  White,  contra. — Admitting  the  principle  that 
the  mode  of  remedy  is  to  be  determined  by  the  lex  fori, 
it  is  very  doubtful  if  set-off"  can  be  looked  on  as  a  mere 

(a)  1  Mod.  2X5.  {h)  2  Vern.  117. 
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1862.        mode  of  remedy.  In  the  passage  which  has  been  cited  from 
HaoFaklani    Story^s  Confi.  Laws,  §  575, 5th  ed.,  the  author  having  given 
NoRRiB.       ^^  ^®  authority  The  Bank  of  GaUiopolis  v*  TVimble  (a), 
adds,  '^  But  see  Bliss  y.  Houghton,  13  New  Hampshire  K 
123,  and  Harrison  v.  Edwards,  12  Vermont  K  648," 
both  of  which  seem  in  conflict  with  the  former  case. 
In  Harrison  v.  Edwards  {h)  the  Court  say,  '*  It  is  a 
well  settled  rule,  in  regard  to  the  construction  of  con- 
tracts, that  their  validity  and  extension,  as  well  as  perform 
mance  or  release,  must  be  determined  by  the  law  of  the 
place  of  contract.    These  incidents  are  to  be  determined 
by  that  law,  for  the  reason  that  the  parties  are  presumed 
to  have  contracted  with  reference  to  that  law  only,  and, 
.  to  determine  these  matters  by  the  law  of  any  other  pUce, 
would  be  to  contravene  the  probable  intention  of  the 

parties It  is  true,  indeed,  that  the  mode  of 

trial,  by  which  is  meant  the  form  of  pleading,  the  quality 
and  degree  of  evidence,  and  the  mode  of  redress,  must 
always  be  determined  by  the  law  of  the  place  of  trial. 
'So  forum,  in  which  a  remedy  is  given  to  foreigners,  or 
upon  foreign  contracts,  is  expected  to  adopt  the  forms  of 
trial  of  the  foreign  country.  Hence,  in  the  present  case, 
the  mode  of  pleading  or  proving  this  payment,  or  set-off, 
must  be  determined  by  our  law  now  in  force,  and  not  the 
law  in  force  at  the  time  the  transactions  happened ;  but 
the  effect  of  the  defence  in  precluding  a  recovery,  whether 
as  a  payment  or  offset,  must  be  determined  by  the  kx 
loci  contractus  J'  Lodge  v.  Phelps  (c).  Org  v.  Winter  (d), 
shew  that  matter  of  substantive  defence,  such  as  pay- 

(a)  6  B.  Monroe,  601  {Kentucky  ReporU,) 
{h)  12  Vermont  Rep,  648. 
(c)  1  Johns,  Cases,  139  {New  York  Beparts.) 
{d)  4  Martin,  JV.  8.  277  {Louisiana  Reports.) 
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ment,  Karnes  on  Equity,  lib.  3,  c.  8,  belong  to  the  lex        i8G2. 
loci  contractus ;  and  a  set-oflf  is  treated  as  payment  by   j^^^p^^^^~^ 
Pothier,  Obi  part  3,  ch.  4,  §  590.      Allen  v.  Kemble  (a)        ^  J-^^^ 
shews  that  such  a  set-off  as  this  is  to  be  looked  on  as 
part  of  the  matter  which  the  parties  must  be  supposed 
to  have  had  in  contemplation  at  the  time  of  the  contract. 
In  Williams^  app.,  v.  Wheeler,  resp.  (^),  Erie  C.  J.  and 
Wittes  J.  throw  doubt  on  Leraux  v.  Brown  (c).     [^Black- 
bum  J.,  referred  to  Rose.  Civil  Evid.  757, 10th  ed.] 

The  plea  shews  matter  which  constitutes  a  defence  by 
the  Scotch  law,  and,  if  so,  it  is  a  defence  here,  although, 
as  the  mone^  was  not  received  previous  to  the  bank- 
ruptcy, it  would  not  be  a  defence  within  the  English 
law  of  mutual  credit;  12  &  IS  Vict.  c.  106.  s.  171. 

Dr.  Phillimore,  in  reply.— -Payment  is  a  matter  ex  post 
facto,  and  therefore  cannot  depend  on  the  lex  loci  con- 
tractus. In  Belts  Principles  of  the  Law  of  Scotland, 
ch.  20,  p.  223,  5th  ed.,  set-off  is  treated  throughout  as 
"compensation.^'  In  the  passage  from  Pothier  relied 
on  by  the  other  side,  he  is  speaking  of  the  civil  law, 
which,  although  the  Scotch  law  has  adopted,  it  is  with 
considerable  limitation.  Allen  v.  Kemble  (a)  was  decided 
on  the  principle  that  the  successive  indorsers  of  a  bill 
of  exchange  are  liable  on  it,  according  to  the  law  of  the 
place  of  the  indorsement,  each  indorsement  being  in 
fact  a  new  drawing ;  and  that  case  is  so  treated  in  Story's 
Conflict  of  Laws,  §  314,  5th  ed.,  note  (4). 

CocKBURN  C.  J.  Our  judgment  must  be  for  the 
defendant. 

(a)  6  Mo,  P.  C.  C,  314.  (*)  8  C,  B.  N.  8. 299. 31 1. 314. 316. 

(c)  12  Com.  B.  801. 
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I  assume,  for  the  present  purpose^  that  Dr.  PhilUmore 
is  right  in  his  contention  that  set-off  is  mere  matter  of 
procedure ; —  not  of  substance  of  the  contract  between 
the  parties;  and,  consequently,  must  be  governed  by 
the  lex  fori.  I  do  not  know  that  it  is  necessary  to 
decide  this  point  on  the  present  occasion,  and  certainly 
something  may  be  said  on  both  sides ;  but  on  the  whok 
I  incline  to  that  opinion.  For  although,  as  matter  d 
equity  and  justice,  if  a  man  owes  another  100/.  and  the 
defendant  has  a  counter  claim  of  50/.  the  balance  is  all 
that  the  creditor  can  fairly  ask  for,  yet  I  cannot  say 
that  that  state  of  things  is  to  be  considered  as  part  of  the 
original  obligation  incurred  by  the  debtor.  He  has  his 
remedy  by  action  to  recover  the  amount  of  his  ovn 
claim,  and  it  is  only  by  the  intervention  of  the  law  that 
he  acquires  a  different  one  by  treating  the  claim  and 
counter  claim  as  forming,  together,  one  thing. 

I  think,  however,  that  it  is  unnecessary  to  enter  further 
into  this  question ;  for  my  view  of  this  case  is  deter- 
mined by  what,  I  think,  is  the  effect  of  the  plea  with 
reference  to  Scotch  law,  namely,  that,  by  that  law,  a 
plaintiff  is  only  entitled  to  recover  the  balance  due 
from  his  debtor.  Even  supposing  the  effect  of  the  pies 
were  different,  one  is  shocked  at  the  idea  that  the  debtoi 
who,  under  a  Scotch  bankruptcy,  is  entitled,  by  Setitci 
law,  to  have  the  amount  of  his  demand  allowed  againsi 
the  creditor  by  way  of  set-off,  shoulct,  : because  he  ii 
sued  in  an  English  Court  of  justice,  be  refused  wbal 
is  his  undoubted  right  in  a  Scotch  Court.  But,  on 
more  deliberate  consideration  of  the  matter,  it  ap 
pears  that  such  a  set-off  is  a  creation  of  statute 
law,  while  our  statute  law  only  applies  to  English 
bankruptcies,    and    not    to    those    in    Scotland ;    an:! 
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perhaps  it  would  be  going  too  far  to  say  that,  by  the  1862. 
equity  of  the  Enfflish  statutes,  our  rules  vrovld  apply  macFarlanb 
to  give  the  remedy  allowed  by  our  law.  I  am  glad  to  ^oekis. 
think,  however,  that  there  is  no  insuperable  obstacle 
to  the  defendant^^  setting  up  this  cross  claim.  I  think 
the  effect  of  the  plea  must  be  taken  to  be  that,  there 
having  been  mutual  credits  between  the  defendant  and 
the  bankrupt,  by  the  law  of  Scotland  (whether  by  its 
statute  or  common  law  or  both  combined  it  is  un- 
necessary to  consider),  the  trustee  of  the  estate  and 
effects  of  the  bankrupt  is  only  entitled  to  claim,  at  the 
hands  of  any  debtor  of  his  estate,  the  amount  of  the 
balance  due  affcer  credit  given.  It  is  true  the  pleader 
has  adopted  the  form  of  the  English  plea  of  set-off  and 
mutual  credit ;  but  we  must  take  the  plea  as  substan- 
tially amounting  to  this; — ^here  are  mutual  credits,  the 
effect  of  which,  by  the  Scotch  law,  is  the  discharge  of 
the  debtor  from  all  excepting  the  balance. 

WiGHTMAN  J.  The  present  question  is  quite  inde- 
pendent of  the  JSg^&'^A  bankrupt  law.  The  plaintiff  sues 
in  England,  as  trustee  of  the  estate  and  effects  of  the 
bankrupt  in  Scotland,  under  the  bankrupt  law  of  that 
country.  Now,  what  is  he  entitled  to  daim?  That 
appears  by  the  plea,  which  alleges  what  the  law  of  Scotland 
is ;  and  that  is  an  allegation  which  might  be  traversed. 
Taking  the  law,  then,  to  be  as  set  out  in  the  plea,  it 
is  that  the  same  rule  is  applicable  to  Scotch  cases  as  to 
English  ones,  i.  e.,  that  where  there  is  mutual  credit 
between  a  bankrupt  and  the  person  who  sues  him,  which 
has  ended  iii  a  debt,  the  trustee,  in  effect,  is  only  entitled 
to  recover  the  balance. 

VOL.   II.  3  F  B.   &  s. 
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1862.  Blackburn  J.    The  question  is^  what  rnnist  we  con- 

MacFaslabb  stme  the  ayerment  at  the  end  of  this  plea  to  mean?  The 
NoRRis.  plaintiff  sues  as  trustee  of  a  trader  in  Scotland,  who 
became  bankrupt ;  and  the  question^  what  passed  under 
the  transfer  of  the  bankrupt's  goods  lyid  chattels  to  the 
trustee  must  be  settled  by  the  Scdch  law,  which  must  be 
averred  on  the  pleadings,  and  proved  at  the  triaL  I  agree 
with  my  Lord  Chief  Justice  and  my  brother  Wigktman 
that,  when  we  have  this  plea  setting  out  what  are  called 
mutual  credits,  shewing  matters  which  have  resulted 
in  this  debt,  we  must  see  the  effect  of  the  Scoiek 
transfer.  And  I  cannot  read  the  averment  at  the  end  of 
the  plea  otherwise  than  as  averring  that  the  transfer  of 
the  property  of  the  bankrupt,  under  such  circiimstances, 
came  to  the  trustee  with  a  right  to  deduct  cross  daims; 
— ^in  other  words,  that  the  transfer  in  the  Scotch  law  is  a 
transfer  of  the  balance  of  account  after  allowing  for 
mutual  credits.  Whether  that  is  the  Scotch  law  I  can- 
not say.  Considering  that  the  Scotch  Bankrupt  Act 
passed  after  many  attempts  to  make  the  Scotch  and 
English  bankrupt  law  the  same,  I  think  it  probable 
that  the  Legislature  meant  to  make  it  so;  but  I  give 
no  opinion  on  the  point.  The  Scotch  law  is,  in  my 
opinion  averred  in  fact  in  this  plea,  though  perhaps  the 
Exchequer  Chamber  may  hold  otherwise. 

My  brother  Cbompton  before  leaving  the  Courts  de- 
sired me  to  say  that  he  agrees  with  its  •ther  members 
in  their  judgment. 

Judgment  for  the  defendant 
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The  Queen  against  Geobge  William  Acason.   J^y^; 


1.  Under  8tat  6  &  7  ^.  4.  c.  86.  *.  7.  the  clerk  to  the  board  of  ffiiar-   6  #  7  ^.  4. 
dians  of  a  union  created  tinder  stat.  4  &  6  fF.  4.  c,  76.  has  no  right  to   c-  86.  «.  7. 
be  Superintendent  Registrar  except  in  the  case  of  the  first  appointment   Superintend- 
after  stat.  6  &  7  ^.  4.  c.  86.  coming  into  operation ;  and  on  any  subse-  f^  Registrar, 
quent  vacancy  the  power  of  appointment  is  in  the  board  of  guardians.        Clerk  to  hoard 

2.  W.  A.y  who  was  clerk  to  the  board  of  guardians  of  a  union,  created  of  guardians, 
under  stat.  4  &  5  fT.  4.  c.  76.,  and  was  also  Superintendent  Registrar 

appointed  by  Uie  Registrar  General,  under  stat  7  ^.  4  &  1  Vict,  c,  22., 
died  on  January  Aihy  1861.  On  the  17th  January,  the  defendant  was 
appointed  Superintendent  Registrar  by  the  board  of  guardians.  On  the 
14th  February y  the  relator  was  appointed  clerk  to  the  board  of  guardians. 
Upon  information  in  the  nature  of  quo  warranto,  Held,  that  the  defend- 
ant was  duly  appointed  Superintendent  Registrar. 

f  NFOEMATION  in  the  nature  of  a  quo  warranto 
against  George  WiUiam  Acason,  at  the  relation  of  Stan' 
ley  Harris f  alleged  that  the  Bamet  Union  was  a  union  of 
divers  parishes  in  the  counties  of  Hertford  and  Middlesex, 
duly  created  and  established  under  the  provisions  of 
stat.  4  &  5  ^  4.  c.  76. ;  that  within  the  said  union^ 
pursuant  to  the  provisions  of  stat.  6  &  7  ^.  4.  c.  86., 
there  of  right  ought  to  be  one  Superintendent  Registrar ; 
and  the  clerk  to  the  board  of  guardians  of  the  said  * 
union,  if  he  should  think  fit  to  accept  such  office,  and 
have  such  qualifications  in  that  behalf  as  the  Registrar 
General  of  births,  deaths  and  marriages  in  England 
might,  by  any  general  rule,  declare  to  be  necessary, 
ought  of  right,  pursuant  to  the  provisions  of  the  last 
mentioned  Act,  to  be  the  Superintendent  Registrar  of 
such  union ;  that  the  place  and  office  of  Superintendent 
Registrar  of  the  said  union  was  a  public  place  and  office 
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time  of  his  death  he  held  the  office  of  Superintendent  i8G2. 
Registrar  by  virtue  of  the  appointment  by  George  Graham,  The  QueebT 
Esq.,  and  not  by  virtue  of  his  office  of  clerk  to  the  board 
of  guardians  :  that,  at  a  meeting  of  the  board  of  guardians 
of  the  said  union,  held  on  the  17th  January,  1861,  the 
defendant  was  duly  appointed  by  the  board  of  guardians 
to  be  the  Superintendent  Registrar  of  the  said  union, 
and  three  and  more  of  the  guardians  were  present  at 
the  meeting,  and  concurred  in  the  appointment  of  the 
*  defendant ;  and  the  defendant,  at  the  time  of  his  appoint- 
ment, was,  and  still  is,  possessed  of  all  the  qualifications 
which  the  Registrar  General  of  births,  deaths  and  mar- 
riages in  England  has,  by  general  orders  in  that  behalf, 
declared  to  be  necessary  for  the  said  office ;  and  was,  in 
all  respects,  duly  qualified  to  be  appointed  to  the  said 
office ;  and,  at  the  time  of  his  appointment,  the  office  of 
clerk  to  the  board  of  guardians  of  the  said  union  was 
vacant,  and  Stanley  Harris  was  not  elected  to  be  clerk 
to  the  board  of  guardians  until  after  the  appointment 
of  the  defendant,  that  is  to  say,  on  the  14th  February, 
1861.  The  plea  then  alleged  that  the  defendant,  by 
virtue  of  that  appointment  claimed  to  be  Superintendent 
Registrar  of  the  union. 

Replication.  That  the  defendant  was  not  duly  ap- 
pointed by  the  board  of  guardians  to  be  the  Superin- 
tendent Registrar  of  the  said  union,  because,  from  the 
time  of  the  death  of  William  Acason  down  to  and  inclu- 
sive of  the  time  of  the  supposed  appointment  of  the 
defendant  to  be  Superintendent  Registrar,  and  thence- 
forth, and  until  the  election  of  Stanley  Harris  to  be  the 
clerk  to  the  board  of  guardians,  there  was  not  any  per- 
son appointed  or  elected  to  be  clerk  to  the  board  of 
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in  the  event  of  his  refusal  or  disqualification  to  act  in  1862. 
that  capacity^  the  guardians  shall  appoint  a  person,  with  The  Qukeh 
such  qualifications  as  the  Registrar  General  may  by  any  Aoason. 
general  rule  declare  to  be  necessary,  to  be  the  Superin- 
tendent Registrar  of  each  union  or  of  such  parish  or 
place,  and  in  every  case  of  vacancy  of  the  oflSce  of  Superin- 
tendent Registrar  shall  forthwith  fill  up  the  vacancy;  and 
every  Registrar  and  Superintendent  Registrar  shall  hold 
his  ofi&ce  during  the  pleasure  of  the  Registrar  General.^' 
The  effect  of  this  enactment  is  that  in  the  first  instance 
a  Superintendent  Registrar  is  not  to  be  appointed  if  the 
clerk  to  the  guardians  is  willing  to  accept  the  office  and 
is  qualified;  in  the  event  of  his  being  unwilling  or 
disqualified,  the  guardians  are  to  appoint ;  and  then  the 
contingency  of  future  vacancies  is  provided  for  and  the 
power  of  appointment  is  given  to  the  guardians.  If  it 
had  been  intended  that  the  clerk  to  the  board  of  guar- 
dians should  always  have  a  right  to  the  office,  the  words, 
*'*  from  time  to  time'^  would  have  been  introduced ;  and, 
if  such  were  the  construction,  there  never  would  be  a 
vacancy  in  the  office  of  Superintendent  Registrar,  unless 
the  derk  to  the  board  of  guardians  refused  to  accept  the 
office  or  was  disqualified;  so  that  the  Superintendent 
Registrar^  instead  of  holding  his  office  during  the  pleasure 
of  the  Registrar  General,  would  hold  it  at  the  will  of  the 
clerk  of  the  board  of  guardians.  By  the  Amending  Act, 
7  fF.  4  &  1  FicU  c.  22.  $.  14.,  "  in  every  case  in  which 
the  clerk  to  any  such  board  of  guardians  shall  not  think 
fit  or  shall  be  disqualified  to  accept  the  office  of  Super- 
intendent Registrar,  and  the  guardians  shall  refuse  or  neg- 
lect during  foiirteen  days  after  being  required  so  to  do  by 
the  Registrar  General  to  appoint  a  Superintendent  Regis- 
trar properly  qualified,  and  in  every  case  of  vacancy  of  the 
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office  of  R^ifltrar  or  Superintendent  Registrar  in  any 
sach  union,  parish,  or  place  in  which  the  goardians  shall 
refuse  or  neglect  during  fourteen  days  after  suichyacancy 
to  appoint  a  Registrar  or  Superintendent  Registrar 
properly  qualified,  the  appointment  shall  lapse  to  the 
Registrar  General/'  This  enactment  is  to  be  read  with 
Stat.  6  &  7  ^  4.  c.  86.  «•  7.,  which  had  not  then  come 
into  operation.  Suppose  the  derk  to  the  board  of  guar- 
dians elects  to  take  the  office  of  Superintendent  R^iistrar 
on  its  first  creation,  and  then  dies ;  the  board  of  guar- 
dians are  not  bound  to  appoint  a  derk  within  any  speci- 
fied time;  but  if  they  neglect  to  fill  up  the  office  of 
Superintendent  Registrar  within  14  days,  the  R^strar 
Gteneral  would  appoint.  Could  the  person  appointed 
upon  their  defaiilt  by  the  Registrar  General  be  displaced 
by  the  clerk  to  the  guardians? 

Further,  if  the  clerk  to  the  guardians  has  a  right  to 
the  office  on  any  future  vacancy,  that  right  can  only 
exist  when  the  office  becomes  vacant  after  he  himself 
has  been  appointed.  He  cannot  displace  a  person 
appointed  by  the  board  of  guardians. 


Huddleston  {Philbrick  with  him),  for  the  relator.— 
Looking  to  the  duties  assigned  by  stat.  6  &  7  ^  4. 
c.  86.  to  the  two  offices  of  clerk  to  the  board  of  guar- 
dians and  Superintendent  Registrar,  it  would  be  most 
convenient  that  they  should  be  held  by  the  same  person. 
[He  referred  to  stat.  7  ^.  4  &  1  Vtct.  c.  22.  s.  24.] 
Also,  sect.  7  of  stat  6  &  7  ^  4.  c.  86.  draws  a  distinction 
between  the  appointments  of  R^istrar  and  Superin- 
tendent Registrar, — the  appointment  of  the  former  is  to 
be  by  the  board  of  guardians,  but  of  the  latter  by  the 
board  of  guardians  only  in  the  event  of  their  derk  refii- 
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sing  to  take  the  office  or  being  disqualified ;  and  the  1862. 
clause  which  follows  is  to  be  read  as  if  it  were  "  in  ^he  Quken" 
every  case  of  such  vacancy  of  the  office  of  Superin-  xcIsoh. 
tendent  Registrar  shall  forthwith  fill  up  the  vacancy." 
If  it  had  been  intended  to  limit  the  right  of  the  clerk 
to  the  board  of  guardians  in  the  manner  contended 
for,  the  words  would  have  been  "  in  every  case  of 
vacancy  after  the  first."  [^Wightman  J.  Stat.  7  fT.  4 
jf  1  VicL  c.  22.  s.  14.  requires  the  guardians  to  appoint 
within  fourteen  days :  suppose  there  is  no  clerk  to  the 
board  of  guardians  when  a  vacancy  occurs  in  the  office 
of  Superintendent  Registrar.]  In  that  case  the  guar- 
dians cannot  fill  up  the  vacancy  until  they  have  ap- 
pointed their  derk^  for  although  no  time  is  specified 
within  which  a  vacancy  in  the  latter  office  must  be  filled 
up,  a  reasonable  time  must  be  intended.  Stat.  7  fV.  4t 
&  1  Vict  c.  22.  «.  17.  shews  that  the  option  of  the  clerk 
to  the  board  of  guardians  to  take  the  office  of  Superin- 
tendent Registrar  is  not  confined  to  the  first  appointment : 
it  enacts  '^that  whenever  there  are  two  or  more  clerks 
to  the  guardians  of  any  union,  parish,  or  place,"  one 
only  of  whom  shall  possess  the  necessary  qualifications, 
or  one  only  of  whom  shall  think  fit  to  accept  the  office, 
"  such  one  shall  be  the  Superintendent  Registrar;"  and 
if  two  or  more  of  such  clerks  shall  possess  the  necessary 
qualifications,  and  be  willing  to  accept  such  office,  then 
such  guardians  shall  elect  one  of  such  clerks  to  be  the 
Superintendent  Registrar ;  ''  and  that  no  other  person 
shall  be  or  be  elected  or  appointed  to  be  Superintendent 
Registrar  of  any  such  union,  parish,  or  place,  unless  all 
the  clerks  to  the  board  of  guardians  (possessing  such 
qualifications  as  aforesaid)  shall  not  think  fit  to  accept 
such  office."     \BlacVburn  J.     I  do  not  see  why  that 
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section  is  not  confined  to  the  first  appointment :  it  doec 
not  say  "  whenever  there  is  a  vacancy/'  CrampUm  J. 
"  Whenever*^  is  the  same  as  '^  in  every  case  when/^  and 
may  refer  to  the  first  time  of  appointing.  BlacUnam  J 
'*  In  cases  in  which''  wonld  be  better  grammar,  but  th< 
sense  is  the  same.]  The  words  ^' shall  be  elected  oi 
appointed"  are  prospective,  and  cannot  apply  to  the  fim 
appointment  under  the  Act  \Crompton  J.  The  Ian 
guage  of  the  enactment  must  be  prospective,  becanae 
nothing  had  been  yet  done.  There  were  many  districti 
formed  under  stat.  6  &  7  ^.  4.  c.  86.  «.  10.,  whidi 
included  parishes  not  then  formed  into  unions,  and  foi 
these  the  Registrar  General  appointed  Registrars  and 
Superintendent  Registrars  :  but,  by  sect.  \\,  when  t 
board  of  guardians  was  established  for  any  paridi 
forming  part  of  that  temporary  district,  and  as  soon 
as  a  r^istrar  was  appointed,  and  the  clerk  of  the  guar- 
dians accepted  the  office  of  Superintendent  R^^rar,  or 
the  guardians  appointed  a  Superintendent  R^strar,  the 
parish  ceased  to  be  part  of  the  temporary  district,  and 
the  registrar  and  Superintendent  R^strar  ceased  to 
hold  their  offices,  unless  reappointed.  fVigktman  J.  li 
the  clerk  to  the  board  of  guardians  were  always  to  have 
the  office  of  Superintendent  Registrar  if  he  pleased  what 
necessity  was  there  for  the  words,  in  sect.  7,  *'  in  every 
case  of  vacancy  of  the  office  of  Superintendent  R^[is- 
trar  shall  forthwith  fill  up  the  vacancy"?]  They 
are  the  same  words  as  are  used  as  to  filling  up  the 
vacancies  in  the  office  of  registrar.  [Crampton  3.  They 
must  mean  the  same  in  the  case  of  the  Superintendent 
Registrar  as  in  the  case  of  the  registrar.  fVightman  J. 
Stat.  7  f/^.  4  &  1  Vict.  c.  22.  s.  16.  enables  the  Superin- 
tciideut  Registrar  to  appoint  a  deputy,  and  provides  thai 
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he,  *'  in  case  of  the  death  of  the  Superintendent  Registrar^  1862. 
shall  act  as  Superintendent  Registrar  until  another  be  The  Quebh 
appointed.''  This  shews  that,  after  the  first,  there  is  acason. 
to  be  an  appointment  Cramptan  J.  Suppose  the 
guardians,  having  neglected  to  appoint  for  fourteen 
days  after  a  vacancy,  the  Registrar  Greneral  appointed, 
and  then  the  guardians  elected  a  derk,  could  he  dis- 
place the  Superintendent  Registrar  appointed  by  the 
Registrar  General?]  The  Superintendent  Registrar  is 
to  hold  during  the  pleasure  of  the  Registrar  Greneral, 
and  therefore  could  not  be  displaced.  [Wiffhtman  J. 
Suppose  the  clerk  to  the  board  of  guardians  is  willing 
to  accept  the  office  :  can  he  be  in  the  office  without  an 
appointment  ?  And  suppose  the  guardians  will  not  ap- 
point him  within  fourteen  days,  the  appointment  lapses  to 
the  Registrar  Greneral,  and  he  may  appoint  whom  he  will.] 

Lush  was  not  called  upon  to  reply. 

WiGHTMAN  J.  I  am  of  opinion  that  the  provision 
in  Stat  6  &  7  fT.  4.  c.  86.  s.  7.,  that  the  clerk  to  the 
guardians  shall  be  the  Superintendent  Registrar,  must 
be  limited  to  the  first  filling  of  the  office  after  the  coming 
of  the  Act  into  operation ;  and  that,  in  the  case  of  a 
vacancy  occurring  afterwards,  the  Superintendent  Regis- 
trar is  to  be  appointed  by  the  guardians.  The  purview 
of  the  Act  warrants  this  construction ;  and,  looking  at  the 
section  itself,  there  is  first  a  provision  that  the  guardians 
shall  appoint  the  registrar,  '^  and,  in  every  case  of  vacancy 
in  the  office  of  registrar  shall  forthwith  fill  up  the 
vacancy :"  it  is  agreed  that  the  term  *'fill  up"  means 
"  appoint.'*  Then  comes  the  provision  as  to  the  Superin- 
tendent Registrar :—  *'  the  clerk  to  the  guardians  of  every 
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such  unioD^  parish^  or  place  shall,  if  he  shaU  think  fil 
to  accept  such  office,  and  have  such  qualifications  as  th( 
Registrar  General  may  by  any  general  rule  declare  to  Im 
necessary,  be  the  Superintendent  Registrar  thereof,"  tha 
is,  the  clerk  of  the  guardians,  at  the  time  when  the  Ac 
comes  into  operation,  shall  be  Superintendent  Registnu 
virtute  officii :  '^  and  in  the  event  of  his  refusal  or  dis 
qualification  to  act  in  that  capacity,  the  guardians  shal 
appoint/^  I  understand  this  as  applying  to  the  firs 
appointment  after  the  Act  comes  into  operation,  am 
not  to  all  future  cases  of  vacancy :  those  are  providec 
for  by  the  next  clause,  which  is  prospective, — "  and  ii 
every  case  of  vacancy  of  the  office  of  Superintendeni 
Registrar'^  the  guardians  '^  shall  forthwith  fill  up  th( 
vacancy/^  Mr.  Huddleston  says  that  the  words  *'  in  case 
the  clerk  shall  not  think  fit  to  accept  the  office,  or  shal 
not  have  the  required  qualifications,"  are  to  be  super- 
added ;  but  I  think  that  cannot  be  done. 

Stat.  7  »^.  4  &  1  Vict.  c.  22.  s.  14.,  which  is  to  be  read 
with  the  former  statute,  confirms  this  view :  it  enacts, 
"that  in  every  case  in  which  the  clerk  to  any  sud 
board  of  guardians  shall  not  think  fit  or  shall  be  dis- 
qualified  to  accept  the  office  of  Superintendent  Registrar 
and  the  guardians  shall  refuse  or  neglect,  during  fourteei 
days  after  being  required  so  to  do  by  the  Registnu 
General  to  appoint  a  Superintendent  Registrar  properlj 
qualified :" — this  had  reference  to  the  first  appointment 
because  none  could  take  place  until  this  Act  came  inti 
operation,  the  former  Act  having  been  suspended,  so  ai 
to  come  into  operation  at  the  same  time  as  this : — "anc 
in  every  case  of  vacancy  of  the  office  of  Registrar  o: 
Superintendent  Registrar  •  •  .  .  in  which  the  guar 
dians  shall  refuse  or  neglect  during  fourteen  days  aftei 
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such  vacancy  to  appoint  a  Registrar  or  Superintendent  1862. 
Registrar  properly  qualified"— this  applies  to  future  Th©  Queen" 
vacancies :  in  all  the  above  cases  ^'  the  appointment 
shall  lapse  to  the  Registrar  General ;"  so  that^  in  case 
of  a  vacancy  in  the  office  of  Superintendent  Registrar 
after  the  first  appointment,  if  the  guardians  refuse  to 
appoint,  the  right  of  appointment  lapses  to  the  Registrar 
Greneral,  and  he  may  appoint  whom  he  will,  without 
respect  to  the  claim  of  the  clerk.  Then,  if  the  office 
devolved  upon  the  new  clerk  to  the  guardians  whenever 
a  vacancy  occurred  in  that  office,  the  appointment  of 
Superintendent  Registrar  by  the  Registrar  Greneral 
must  be  temporary,  which  would  be  inconsistent  with 
the  terms  of  sect.  14  Other  sections  fortify  this  con- 
struction of  stat.  6  &  7  ^.  4.  ,5.  86.  s,  7.  The  object 
of  the  Legislature  was  to  provide  for  the  first  appoint- 
ment to  the  office,  and  in  case  of  future  vacancies  to  vest 
the  appointment  in  the  guardians. 

Crompton  J.  I  take  the  same  view  of  stat.  6  &  7 
W.  4.  c,  86.  $.  7.  as  my  brother  Wightman  has  expressed 
in  his  judgment.  Mr.  Huddleston  wishes  to  introduce 
the  word  ^'  such'^  in  the  clause  providing  for  vacancies 
in  the  office  of  Superintendent  Registrar.  But  I  do 
not  see  why  the  Legislature  should  have  limited  the 
right  of  the  guardians  to  appoint  only  in  the  two  cases 
where  their  clerk  was  either  unwilling  or  disqualified  to 
hold  the  office.  It  is  a  common  mode  of  legislating 
in  similar  modem  Acts  to  direct  who  shall  in  the 
first  instance  fill  the  offices  created,  and  to  provide 
differently  for  subsequent  vacancies  by  conferring  a  power 
of  appointment.  There  are  such  provisions  as  to  officers 
in  Municipal  Corporations  in  stat.  5  &  6  fF.  4  c.  76.  And 
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that  is  the  coarse  adopted  in  this  Act.  It  is  a  stron 
argument  that,  by  sect.  7,  the  office  is  to  be  hel 
daring  the  pleasare  of  the  Begistrar  Oeneral ;  wherea 
if  the  oonstraction  contended  for  by  Mr.  Huddksk 
were  right,  viz.,  that  as  soon  as  a  new  clerk  is  appointi 
there  is  ipso  facto  a  vacancy  in  the  office  of  Saperintenda 
B^istrar,  a  man  who  was  well  appointed  to  that  oflB< 
woold  be  put  oat  wiihoat  the  concarrence  of  the  Begistr 
Oeneral. 

Suppose  that,  at  the  time  of  the  first  appointment  i 
institntion  of  the  office,  the  derk  to  the  goardians  refam 
to  accept  it,  and  A»  B.  was  appointed,  and  was  well 
the  office,  and  afterwards  the  derk  died,  and  a  new  dei 
was  appointed,  he  coold  not  be  Superintoident  Begiitr 
withoat  displacing  J.  B.  Therefore  it  cannot  be  th 
the  new  derk  is  ipso  facto  Saperintendent  B^istn 
And  all  the  provisions  in  stat.  7  ^.  4  &  1  Fkt.  c.  211 
which  was  passed  to  sapply  the  defects  foand  oat  in  tl 
former  Act,  fit  intelligibly  into  this  construction. 

As  the  duties  of  the  derk  to  (he  guardians  and 
the  Superintendent  Begistrar  are  to  some  extent,  thoii( 
not  in  all  respects,  analogous,  it  is  convenient  that  1 
should  be  appointed  by  the  guardians. 

It  was  natural  to  provide  that  the  derk  should,  if  1 
chose,  be  the  first  Superintendent  B^istrar ;  and  t 
words  *'  in  every  case  of  vacancy^'  were  used  designed 
to  give  the  appointment  afterwards  to  the  guardians. 


Blackbubn  J.  concurred. 


Judgment  for  the  defends 
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Glover,  appellant,  Booth,  respondent.  Thursday, 

June  12th. 


On  an  appeal  firom  justices  under  stat.  20  &  21  Vict,  c,  43.,  the  case  20  ^  21  Vict. 

was  sent  back  lo  be  restated,  and  ultimately  judgment  was  given  for  c.  43.  *.  3. 

the  appellant  with  costs.     On  the  taxation,  the  Ik^ister  allow^  to  the  M^peal, 

appellant  the  costs  of  preparing  the  cabe  beyond  the  fees  allowed  to  the  (^ts. 
clerk  of  the  justices  ^  sect.  3  and  schedule  (A.),  and  also  the  costs  of 
amending  the  case.    Held,  that  the  taxation  was  right 

13  ULE  calling  upon  the  appellant  to  shew  cause  why 
the  Master  should  not  be  at  liberty  to  review  his 
taxation  of  costs  in  this  case. 

Upon  the  hearing  of  an  information,  under  stat. 
7  &  8  6.  4.  c.  30.  8,  24,,  before  certain  justices  of  the 
West  Biding  of  Yorkshire,  in  petty  sessions,  against  the 
appellant  for  wilful  and  malicious  damage  to  the  grass  in 
a  close  of  the  respondent,  by  driving  a  cart  over  it,  the 
appellant  claimed  a  right  of  way  over  the  locus  in  quo 
to  a  close  in  his  occupation.  The  close  of  the  respondent, 
and  that  in  the  occupation  of  the  appellant,  which 
adjoined  each  other,  had  been  devised  by  James  Booth, 
the  father  of  the  respondent,  the  former  to  the  respon- 
dent and  the  latter  to  another  son,  under  whom  the 
appellant  occupied.  In  neither  case  did  the  devise  make 
any  reference  to  a  right  of  way.  The  justices  convicted 
the  appellant,  and  fined  him  1^.  and  costs;  but,  upon 
his  application,  in  January,  1861,  a  case  for  the  opinion 
of  the  Court  was  stated  under  stat.  20  &  21  Vict  c.  43. 
S.2. 

The  case  came  on  for  argument  in  Easter  Term  1861, 
when,  upon  the  application  of  the  appellant,  it  was  sent 
back  for  amendment   under   sect.  7.     On  the  21st  of 
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May  it  was  returned,  with  the  terms  of  the  devise  set 
out  more  fully ;  but  the  justices  stated  that  they  had  no 
other  materials  before  them  beyond  those  set  out  in  the 
original  case. 

The  amended  case  came  on  for  argument  in  last  Hikmi 
Term,  when  an  order  was  made  reversing  the  convic- 
tion with  costs. 

The  Master,  by  his  allocatur,  allowed  costs  amounting 
to  46£  12^.  Kkf. ;  which  included  the  foUowing  items: 
''  Instructions  to  settle  draft  case''  and  ''  Perusing  case 
^  as  drawn  by  Mr.  M.  (the  magistrates'  clerk),'' ''  Making 
copy  of  case,"  and  also  the  costs  of  the  appellant's 
application  to  send  back  the  case  to  the  magistrates  for 
amendment. 


Maule  shewed  cause. — First.  The  Master  was  right  in 
allowing  the  costs  of  settling  the  case.  By  stat  20  & 
21  VicU  e.  43.  s.  6.  the  Court  may  make  such  order  as 
to  costs  as  to  it  may  seem  fit ;  and  the  Master,  as  the 
officer  of  the  Court,  has  followed  the  practice  which  has 
existed  since  the  passing  of  the  statute.  Sect.  3  only 
relates  to  the  fees  to  which  the  derk  to  the  justices  is 
entitled :  they  are  to  be  according  to  Schedule  (A)  until 
they  are  otherwise  regulated  imder  stat  11  &  12  VkL 
c.  43.  s.  30.,  which  has  not  been  done.  Schedule  (A)  is 
headed  "  Fees  to  be  taken  by  clerks  to  justices" ;  and 
has  reference  only  to  the  fees  payable  to  such  derk  when 
the  case  is  drawn  and  settled  by  him.  The  other  items 
are  not  regulated  by  and  are  not  within  the  contemplation 
of  this  statute.  \Wxghtman  J.  The  charges  in  dispute  are 
incidental  to  the  employment  of  an  attorney.  Blaeh 
bum  J.  According  to  this  taxation  the  defeated  party 
may  be  called  upon  to  pay  the  costs  which  the  other 
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side  has  incurred  in  employing  an  expensive  attorney.        1862. 
Crampton  J.     Certainly  it  was  not  the  intention  of  the       glovml" 
Legislature  that  such  bills  of  costs  as  this  should  be 
incurred.] 

The  Court  then  called  upon 

JFest,  in  support  of  the  rule.— Stat.  20  &  21  Viet. 
c.  43.  8.  6.  gives  the  Court  power  to  make  an  order  for 
costs  in  each  particular  case.  [Crompton  J.  The  Court 
may  direct  that  they  shall  be  regulated  according  to  a 
particular  scale.] 

As  to  the  costs  of  settling  the  case^  the  taxation  by  the 
Master  is  contrary  to  sect.  3^  which  intends  that  the  case 
should  be  drawn  by  the  clerk  to  the  justices.  It  says 
that  the  appellant^  "  before  a  case  shall  be  stated  and  de- 
livered to  him  by  the  justice  or  justices/^  shall  enter  into 
a  recognizance;  and  shall^  ''before  he  shall  be  entitled 
to  have  the  case  delivered  to  him^  pay  to  the  derk  to 
the  said  justice  or  justices  his  fees  for  and  in  respect  of 
the  case  and  recognizances^  and  any  other  fees  to  which 
such  clerk  shall  be  entitled^  which  fees^  except  such  as 
are  already  provided  for  by  law^  shall  be  according  to 
the  schedule  to  this  Act  annexed  marked  (A)^  until  the 
same  shall  be  ascertained^  appointed^  and  regulated^' 
in  the  manner  prescribed  by  stat.  11  &  12  Vict  c.  43. 
According  to  the  schedule,  the  only  fee  in  respect  of 
the  case  is  *'  for  drawing  case  and  copy/'  whereas  the 
Master  has  allowed  items  relating  to  the  settling  of  the 
case  by  the  attorney  for  the  appellant.  If  the  appellant 
interfeires  in  preparing  the  case,  he  should  pay  the  extra 
costs  occasioned  thereby. 

Also  the  costs  of  restating  the  case  ought  not  to  be 
charged  to   the  respondent :  the   defect  sought  to  be 
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1862.        amended  was  a  nonfeasance 
—  glovkr      trates  by  whose  clerk  the  ca 
Booth        *^®  P^  ®^  ^^®  respondent ; 
returned  without  any  alterati 

WiGHTMAN  J.  The  fees 
to  Stat  20  &  21  Vict  c.  48.,  i 
the  case,  are  to  be  taken  by 
The  other  costs  besides  tho 
ordinary  course  of  costs  in  a  a 
case  the  amount  of  the  costs 
high ;  but  the  matter  was  of 
and  of  some  difficulty;  and 
stated  with  accuracy. 

Crompton  J.  There  does 
anything  wrong  in  the  com 
think,  however,  it  is  desira 
some  regulation  as  to  the 
appeal  from  the  summary  ji 
cause  a  high  scale  of  taxatioi 
in  unimportant  cases.  Still 
allowed  all  the  fair  costs  of  p: 
this  statute  and  bringing  his 
he  is  upon  appeal  from  the  Q 

Blackburn  J.  It  might 
that  the  costs  of  settling  a  cas 
the  respondent;  but  sudi  is 
The  other  costs  may  have  be< 
cution  of  the  appeal. 

Buledi 
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1862. 


The  Queen  against  The  Justices  of  The  West  Thursday, 

RmmG  of  Yorkshire  and  William  Hsnrt   — 

Ripley,  c  Io.  s,  90! 

Certificate. 
Appeal, 
After  notice  and  ^unds  of  appeal  against  a  certificate  of  justices  for   Abandonment, 
the  diversion  of  a  highway,  the  person  at  whose  instance  the  certificate    Coeta* 
was  given  gave  notice  that  he  abandoned  further  proceeding,  and  should 
not  apply  to  the  Quarter  Sessions  for  the  enrolment  of  me  certificate^ 
The  appeal  was  entered,  and,  being  called  on  and  no  one  appearing,  was 
struck  out.    Afterwards  on  ^e  same  day  Ihe  appellant  applied  for  costs 
under  stat.  5  &  6  ^.  4.  c.  50.  «.  90.,  by  which  uie  Quarter  Sessions  are 
authorized  and  required  to  award  to  the  party  giving  or  receiving  notice 
of  appeal  such  costs  and  expences  as  shall  be  incurred  in  prosecuting  or 
resisting  such  appeal,  whetner  the  same  shall  be  tried  or  not :  Held, 
that  the  Quarter  Sessions  were  bound  to  make  an  order  for  the  costs. 

TN  Easter  Term,  2T.  Campbell  Foster  obtained  a  rule 
calling  upon  the  justices  of  the  West  Biding  of  the 
county  of  York,  and  Wiltiam  Henry  Ripley,  to  shew  cause 
why  a  writ  of  mandamus  should  not  issue,  commanding 
them  to  enter  continuances  to  the  next  Quarter  Sessions 
for  the  said  Biding  upon  the  appeal  of  Joseph  Pearson 
against  a  certificate  of  two  justices,  dated  the  31st 
October,  1861,  for  diverting  a  highway  leading  from 
within  the  township  of  Wyhe^  and  at  such  Quarter  Ses- 
sions to  make  such  order  for  costs  in  the  matter  of  the 
said  appeal  as  is  required  by  law,  the  proposed  diversion 
of  the  said  highway  having  been  abandoned  after  notice 
of  appeal  had  been  given  and  the  grounds  of  appeal 
had  been  delivered. 

On  the  81st  October,  1861,  two  justices  of  the  West 
Biding  of  Yorkshire,  having  viewed  the  highway  in 
question,  and  having  had  the  necessary  proof  and  plan 
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1862.  laid  before  them,  signed  a  certificate  for  diverting  th 
The  Queen  same,  which,  together  with  the  other  documents,  was  o 
Jusdces  of  *^®  ^^  November,  lodged  with  the  clerk  of  the  peace,  i 
Webt  Ridiho.  pursuance  of  stat.  5  &  6  «^.  4  c.  50.  s.  85.  On  the  14ti 
Joseph  Pearson^  being  a  person  deeming  himself  ag 
grieved,  gave  notice  to  the  surveyor  of  the  highways  c 
his  intention  to  appeal  against  the  certificate,  togetlic 
with  a  statement  of  the  grounds  of  appeal  under  sect.  8i 
On  the  20th,  notice  was  given  by  WUUam  Henry  Ripk 
the  person  at  whose  instance  the  certificate  was  givei 
that  he  abandoned  further  proceedings,  and  that  n 
application  would  be  made  to  the  Quarter  Sessions  fc 
the  purpose  of  having  the  certificate  enrolled.  At  th 
Quarter  Sessions  held  on  the  81st  December  the  appei 
was  entered  and  placed  on  the  list,  and  upon  bein 
called  on  in  its  turn  and  no  one  appearing  it  was  strac 
out.  Afterwards,  on  the  same  day,  the  counsel  for  th 
appellant  who  had  been  instructed  to  move  to  quasi 
the  certificate  with  costs  applied  to  the  Court  to  reinstat 
the  appeal  and,  in  pursuance  of  sect  90,  make  an  orde 
for  costs;  which  application  was  reAised. 


Maule  shewed  cause. — The  Quarter  Sessions  were  no 
boimd  to  restore  the  appeal;  and  the  appeal  moa 
be  before  the  Court  in  order  to  enable  them  to  giv 
costs  under  stat.  5  &  6  ^.  4.  c.  50.  s.  90.  [Crompion  J 
By  that  section  the  Quarter  Sessions  are  "authorized  am 
required  to  award  to  the  party  giving  or  receiving  notic 
of  appeal  such  costs  and  expenses  as  shall  be  incurred  ii 
prosecuting  or  resisting  such  appeal,  whether  the  sami 
shall  be  tried  or  nof  The  right  to  apply  for  costs  doe 
not  arise  until  it  is  ascertained  whether  the  appeal  wil 
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be  tried  or  not.     Is  not  this  a  case  in  which^  the  appeal        1862. 

not  being  tried,  the  party  is  entitled  to  the  costs  of  pre-     The  Quken 

paring  to  resist  the  certificate  ?]     If  an  application  for     j^^sJcea  of 

costs  may  be  made,  though  there  is  no  cause  before  the  WbstRidiho. 

Sessions,  this  rule  cannot  be  resisted.     [Blackburn  J. 

Section  90  says  that  the  party  giving  notice  of  appeal  is 

entitled  to  costs.    If  the  argument  against  the  rule  were   • 

right,  it  would  always  be  in  the  power  of  a  party  who 

did  not  appear  at  the  Quarter  Sessions  to  support  the 

certificate  of  the  justices  to  deprive  the  appellant  of 

costs.] 

T.  Campbell  Foster  was  not  called  upon  to  support 
the  rule. 

Per  CuBiAM.   (WiGHTMAN,  Crompton   and  Black- 

BUBN    JJ.) 

Rule  absolute  without  costs,  the  defendants 
undertaking  that  an  order  for  costs  should 
be  made  without  a  mandamus  issuing. 
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Paterson  against  Harris. 

In  «B  action  on  a  policy  of  insnzance  in  the  ordinuy  form,  indi 
eommon  memorandam,  on  a  share  in  T%e  AUaniie  TeUgrtmk  Comf 
aUegintf  a  total  loes  of  the  cable  bj  perils  of  the  eeaa ;  the  delen 
plc*aed  that  the  subject  matter  of  the  inraranoe  was  not,  nor  was 
part  thereof  daring  the  oontinnance  of  the  ridk  oorered  by  the  policj, 
by  the  perils  insured  a^ainst»  or  any  of  them.  lasne  haTing  been  jo 
on  this  ^ea»  the  plaintiff  recovered  in  respect  of  a  small  portion  of 
eaUe  only,  the  rest  not  having  been  lost  Dy  the  perils  inrared  agi 
the  damaffee  on  the  portion  recoTered  exceeding  3/.  per  cent,  on 
valne  of  Uie  poli^.  Meld  that  the  plea  might  be  taken  distribnti' 
and  that  the  verdict  should  accordingly  be  entered  for  the  defaidai 
to  all  the  daim  except  so  far  as  related  to  the  loss  of  the  portion  o^ 
cable  on  vhieh  the  plaintiff  socoeeded. 

^I^UJS  first  count  of  the  declaration  was  on  a  polic] 
insorance  on  a  share  in  The  Atlantie  Tekgn 
Campaanfi  allying  a  total  loss  of  the  cable  by  pe 
<tf  Ae  aeaSy  whereby  the  share  became  of  no  Talue.  1 
pdicy  was  in  the  ordinary  form,  with  the  common  i 
morandum* 

The  second  count  was  on  a  policy  similar  to  the  fi: 
with  an  additional  memorandum  that  it  was  undent! 
and  agreed  that  the  insurance  should  cover  and  incli 
the  successful  working  of  the^cable  when  laid  down. 

There  was  also  the  common  count  for  money  had  f 
receiTed. 

Pleas.  1.  That  the  defendant  did  not  promise 
become  an  insurer  as  alleged. 

2.  To  the  first  count  That  the  subject  matter  of 
insurance  was  not,  nor  was  any  part  thereof,  during 
continuance  of  the  risk  covered  by  the  policy,  lost 
the  perils  insured  against,  or  any  of  them. 

S.  To  the  second  count.  That  the  subject  matter 
the  insurance  was  not,  nor  was  any  part  thereof,  duri 
the  continuance  of  the  risk  covered  by  the  policy  a 
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Harris. 
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memorandum,  lost  by  the  perils  insured  against,  or  any        1862. 
of  them. 

4.  To  the  whole  declaration.  Payment  before  action 
brought. 

5.  To  the  common  count.  Never  indebted. 
Issue  on  all  the  pleas. 
At  the  trial  of  the  cause,  a  verdict  was  entered  for 

the  plaintiff,  subject  to  a  question  reserved;  and  the 
Court  having  decided  that  the  plaintiff  was  only  entitled 
to  recover  with  respect  to  a  small  portion,  namely, 
378  miles,  of  the  cable,  as  the  loss  of  the  rest  was  not 
caused  by  perils  of  the  seas,  but  firom  the  chemical 
action  of  the  sea  on  it  after  immersion,  arising  from 
inherent  defects  in  the  cable,  the  following  rule  was 
drawn  up. 

''  Upon  reading  &c.,  and  upon  hearing  &c.,  it  is 
ordered  that  the  arbitrator  appointed  by  the  parties  do 
assess  the  damages  as  to  the  873  miles  of  caUe  upon 
the  principle  laid  down  by  the  Court;  and  if  he  find 
that  the  damage  so  assessed  amounts  to  or  exceeds  3/. 
per  cent.,  the  verdict  is  to  be  entered  for  the  plaintiff,  as 
to  such  portion  o(  the  amount  so  found  as  the  defend- 
ant's subscription  bears  to  the  whole  sum  insured  by 
the  policy*  and  costs  40^. ;  but  if  such  damages  amount 
to  less  than  SL  per  cent.,  then  the  verdict  is  to  be 
entered  for  the  defendant  (ay 

The  arbitrator  having  assessed  the  damages  at  a  sum 
exceeding  3/.  per  cent,  on  the  value  of  the  policy,  the 
foUowing  order  was  made  by  Blackburn  J. 

"Upon  hearing  counsel  on  both  sides,  I  do  order 
that,  having  regard  to  the  finding  of  the  jury  and  the 

{a)  See  the  Report,  toI.  1,  p.  336. 
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judgment  of  the  Court,  the  verdict  be  entered  for  th 
defendant  upon  the  issues  arising  on  the  first  and  Isi 
counts,  and  for  the  plaintiff  on  the  first  issue  so  far  a 
it  relates  to  the  second  count,  and  on  the  third  issu 
yemeraOy,  with  damages  according  to  the  finding  of  th 
arbitrator ;  with  liberty  to  apply  to  the  Courf 

A  rule  was  obtained  bjr  the  defendant  to  vary  thi 
order,  by  directing  that  the  verdict  upon  the  iasm 
arising  upon  the  third  plea  be  entered  for  the  deCendan 
as  to  all  the  claim,  except  so  £Eur  as  related  to  the  los 
of  373  miles  of  the  cable. 

This  rule  was  argued  on  the  14th  and  17th  June,  am 
judgment  was  given  on  the  latter  day. 


fF.  Murray  shewed  cause. — The  question  is  whetha 
the  third  issue  is  divisible,  so  as  to  entitle  the  defendant 
to  have  the  verdict  entered  for  him  for  the  portion  on 
which  he  has  succeeded*  The  issue  is,  however,  entire] 
and  to  hold  it  otherwise  would  lead  to  a  multiplicity 
of  issues.  The  second  count  on  which  it  arises  ifl 
a  claim  for  damages  in  respect  of  a  total  loss  of  the 
cable  the  share  in  which  was  insured,  and  the  defendant 
cannot  claim  to  have  the  issue  divided  on  the  ground 
that  the  loss  turns  out  to  have  been  only  partial  The 
plaintiff  could  not  have  declared  for  a  partial  loss  of 
this  portion  of  the  cable  until  the  voyage  was  at  an  end, 
seeing  that  after  a  partial  loss  there  may  be  a  total 
loss,  in  which  of  course  the  former  would  be  included; 
Stewart  v.  S^k  (a),  per  Mauk  J. ;  Blackett  v.  The 
Royal  Exchange  Assurance  Company  (i),  per  Lord 
Lyndhurst. 

(a)  5  Scott,  N.  /?.  927.  941.  948—9. 
(6)  2Cr.fJ.2U.2i8. 
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Anderson  v.  Chapman  (a)  is  an  authority  for  the  1862. 
plaintiff.  That  was  an  action  against  the  defendant  p^xbb8on 
as  a  carrier  by  sea,  charging  damage  to  goods  by  „  ^• 
improper  stowage,  and  otherwise  negligently  taking  care 
of  and  conveying  them.  The  plaintiff  failed  to  prove 
any  negligence  in  respect  of  stowage,  but  proved  a 
damage  to  one  cask  by  negligence  in  the  loading,  and 
it  was  held  that  the  defendant  was  not  entitled  to 
any  part  of  the  costs  on  the  above  issue,  under  Beg. 
Gren.  H.  2  iV.  4.  r.  74.,  which  directs  that  "the  costs 
of  all  issues  found  for  the  defendant  shall  be  de- 
ducted firom  the  plaintiff's  costs  /'  and  Parke  B.  referred 
to  Cox  V.  Thomason  (A).  [Crompton  J.  Traheme  v. 
Gardner  (c)  is  subsequent  to  Anderson  v.  Chapman, 
and  seems  at  variance  with  it.]  That  was  founded  on 
IFeldy  v.  Brown  {d),  and  was  an  action  on  common 
counts.  In  an  action  of  indebitatus  assumpsit,  with 
several  breaches  alleged,  the  defendant  may  plead  to 
each  breach,  and  an  issue  may  be  raised  on  each*  Be- 
sides, in  the  judgment  in  Traheme  v.  Gardner,  no 
allusion  is  made  to  Anderson  v.  Cfiapman,  ICrompton 
J.  It  was,  however,  brought  before  the  Court  in 
the  argument.]  Here  the  declaration  states  one  specific 
cause  of  action,  as  much  as  if  the  action  were  brought 
for  an  entire  chattel.  Suppose  two  heads  of  special 
damage  in  an  action  of  slander,  and  the  plaintiff 
failed  as  to  one,  would  the  issue  be  divisible?  [Cromp' 
ton  J.  I  do  not  see  why  not.  Blackburn  J.  referred 
to  Biddulph  V.  Chamberlayne  {ey]     If  this  defendant 

(a)  5M.fW.  483. 

(b)  2  a#j:498;  IDowLP.  0.572;  2  Tyrw.  411. 

(c)  SRfB,  161.  (d)  1  Exch,  770. 

(e)  17  Q.  B.  351. 
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can  recover  the  costs  he  seeks^  then  in  every  action  for 
damages  the  defendant  will  be  entitled  to  the  costs  ol 
all  witnesses  called  by  him  for  the  purpose  of  catting 
them  down.    [He  cited  Gr€ty  on  ComIs,  p.  40.] 


Hanyman,  in  support  of  the  rule. — ^The  declaratiwi 
is  for  a  total  loss^  and  under  it  the  plaintiff  may  recorei 
pro  tanto  if  he  proves  a  partial  loss.  The  test  whethei 
an  issue  is  divisible  is  to  see  whether  the  porlioni 
supposed  to  be  separate  could  be  made  the  subject  ol 
different  breaches.  That  could  not  have  been  so  herej 
at  all  events,  if  it  could,  the  plaintiff  could  have  tni' 
versed  each  breach  separately.  Anderson  v.  Chapman  {a] 
has  been  virtually  overruled  by  TVaheme  v.  Gardner  {b^ 
and  is  inconsistent  with  Reynolds  v.  Harris  (c)  and 
Freshney  v.  fFeUs  (rf).  [He  cited  Goram  v.  Sweeting  {e\ 
and  Gray  on  Costs,  pp.  61,  64.]  [Wtgktman  J.  Ii 
Day's  Common  Law  Procedure  Acts,  p.  68,  it  is  said 
that  not  possessed  is  divisible  in  trover,  but  not  in  an 
action  for  mesne  profits,  for  which  he  cites  IVUkinsoh 
V.  Kirby  (/).] 


CocKBURN  C.  J.  This  rule  must  be  made  absolute. 
I  quite  agree  that  where  the  question  between  the  partiec 
involves  simply  the  amount  of  damages,  and  the  defisnd- 
ant  calls  witnesses  to  cut  them  down,  the  issues  raised 
in  reference  to  the  different  items  that  may  come  undei 
consideration  are  not  taken  distributivdy ;  but  where 
we  can  see  that  the  issues  raised  are  distinct,  the  ends  oi 
justice  require,  and  our  rules  do  not  prevent,  their  being 
so  taken. 


(a)  bM.^W.  483. 
(c)  3  a  B.  N.  8.  267. 
(e)  2  Saun^.  205. 


(6)  8  £.  #  J5.  161. 
(d)  26  L.  J.  Exck.  238. 
(/)  16  C.  B,  430. 
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Here  is  an  action  on  a  policy  of  insurance^  in  which  1862. 
the  underwriter  undertakes  to  indemnify  the  assured  patbiwoii 
for  all  loss,  total  or  partial,  from  the  perils  of  the  seas;  harbis 
and,  according  to  the  established  rule,  although  the 
declaration  is  general,  it  is  open  to  the  assured  to 
proceed  in  respect  of  either  total  or  partial  loss.  The 
declaration  being  general,  the  plea  has  assumed  the  same 
shape,  and  denies  the  loss  in  general  terms,  making  no 
distinction  between  total  and  partial  loss.  It  seems  to 
me  that,  under  these  circumstances,  the  subject  matter 
of  the  liability  is  distinct.  Even  where  a  partial  loss 
arises  before  the  expiration  of  the  voyage,  there  is 
nothing  to  prevent  the  assured  from  maintaining  his 
action  for  it,  although,  no  doubt,  if  afterwards  there 
were  a  total  loss,  the  partial  loss  would  be  included  in 
it,  and  could  not  be  recovered  for  separately.  But  here 
are  two  distinct  grounds  of  claim,  on  one  contract  of 
indemnity;  and,  that  being  so,  the  plaintiff  clearly 
may  recover  in  respect  of  the  partial  loss  of  part 
of  the  cable  arisLag  out  of  one  set  of  circumstances, 
and  for  the  rest  arising  out  of  a  different  one.  It  is  not 
allied  that  there  was  anything  in  common  between  the 
two  losses,  except  that  both  occurred  on  the  ocean,  one 
from  a  storm,  and  the  other  from  the  chemical  action  of 
the  sea  on  the  cable  after  immersion.  The  question 
between  the  parties  was  whether  the  loss  of  that  part 
on  which  the  jury  found  for  the  defendant  was  from  the 
action  of  the  sea,  or  from  inherent  defects  of  the  cable. 
These  are  two  essentially  distinct  causes  of  action  and 
grounds  of  liability ;  and  therefore  we  ought,  if  we  can, 
to  construe  a  plea  which  is  an  answer  to  the  one  part, 
though  not  to  the  other  so  that  the  defendant  may  have 
his  costs  of  that  part  on  which  he  succeeded. 
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It  is  tme  that  in  Anderson  v.  Chapman  (a)  a  con- 
trary doctrine  seems  to  have  been  maintained;  bnt  the 
decision  of  the  Court  there^  on  the  special  circumstances 
of  that  case,  has  been  considerably  shaken  by  Traheme 
y.  Gardner  {b\  which  is  much  more  like  the  present 

WiGHTMAN  J.  I  am  of  the  same  opinion.  I  was  at 
first  a  good  deal  impressed  with  the  ailment  founded  on 
the  extent  to  which  it  was  said  our  decision  in  favour  of 
the  defendant  might  be  carried.  It  was  suggested  that 
this  was  an  action  to  recover  unliquidated  damages,  and 
that,  if  we  were  to  decide  in  &vour  of  the  defendant, 
then,  in  every  case  where  an  action  is  brought  to  recover 
damages,  the  defendant  might  claim  to  be  allowed  the 
costs  of  witnesses  produced  by  him  for  the  mere  purpose 
of  cutting  them  down.  But  in  the  present  case  the 
record  shews  that  the  plaintiff's  claim  is  for  a  specific  smn 
in  respect  of  a  total  loss  of  the  cable.  No  doubt  there 
is  a  difference  between  the  recovery  for  a  total  and  for  a 
partial  loss ;  and,  although  the  plaintiff  in  the  declara- 
tion went  for  a  total  loss,  still  here  are  two  matters  that 
may  be  distributed.  The  case  is  distinguishable  fiom 
Anderson  v.  Chapman  (a),  which  was  for  unliquidated 
damages.  If  this  were  such  a  case  I  confess  I  should 
have  entertained  much  doubt. 

Cromfton  J.  The  effect  of  the  late  cases,  espedaUy 
Traheme  v.  Gardner  (i),  is  that  where  an  issue  admits  of 
being  divided,  and  there  are  two  really  distinct  questions 
before  the  jury,  the  postea  ought  to  be  made  to  corres- 
pond with  the  truth  by  dividing  those  issues.     In  old 


(a)  dM.4-W.^m. 


(b)  8  £1^  A  161. 
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times^  before  the  New  Rules^  questions  like  the  present  1862. 
were  of  no  consequence.  Where,  for  instance,  to  an  patersok 
action  of  indebitatus  assumpsit,  a  plea  of  never  indebted  haeris 
was  pleaded,  and  the  plaintiff,  seeking  to  recover  25/., 
recovered  only  20/.,  he  had  all  the  costs,  because  the 
record  was  right ;  and  for  a  long  time  I  was  of  opinion 
with  Lord  Abinger  in  Anderson  v.  Chapman  (a),  that.the 
question  in  such  cases  was  whether  anything  was  due, 
and  in  the  event  of  something  being  found  to  be  due 
the  plaintiff  would  succeed  on  the  whole  issue.  But  the 
later  cases  proceed  on  a  different  principle,  and  I  think  a 
right  one :  for,  since  the  New  Rules  have  made  particular 
pleadings  necessary,  if  the  plaintiff  claims  a  large  sum, 
and  recovers  only  part  of  it,  and  where  the  matter  will 
admit  of  division,  I  do  not  see  why  it  should  not  be 
divided.  Here  is  an  action  for  a  total  loss  in  the  ordi- 
nary form.  Very  early  in  the  history  of  insurance  law 
it  was  laid  down  that  if  the  plaintiff  declared  for  a  total 
loss,  he  might  recover  for  a  partial  loss ;  and  this  because 
the  declaration  must  be  understood  to  say  that  the  ship 
had  been  totally  lost,  and  also  that  it  had  been  par- 
tially lost ;  and  the  case  was  the  same  as  if  there  had 
been  two  counts,  when  the  issue  taken  on  the  whole 
went  to  every  part.  According  to  Goram  v.  Stoeeting  (J), 
on  a  declaration  for  a  total  loss  of  ship,  tackle,  &c.,  the 
defendant,  in  order  to  traverse  the  loss  successfully, 
must  traverse  the  loss  of  every  part,  which  shews  that 
the  issue  is  divisible  in  its  nature.  I  agree  with  my 
brother  Wightman  that  if  this  were  a  case  of  unliquidated 
damages  it  would  be  otherwise ;  but  the  present  issue  is 

(a)  5M,^W.  483.  {b)  2  Saund.  206. 
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dearly  diTisiUe,  and  two  distiiict  questions  are  ndsedj 
not  only  on  tlie  iotna  ottbe  pleadings,  bnt  on  the  actual 
matter.  One  waa  a  daim  in  leqpect  of  a  total  loss  oi 
tlie  cable,  another  in  leqpect  oi  the  loss  of  a  portion 
of  the  cable  on  qohe  a  diffisrant  occasion.  In  Drahenu 
T.  Gardmer(a)  we  considered  all  the  items  claimed,  and 
having  found  five  (^  ax  of  them  in  fiivoor  of  the  de- 
fiendant,  held  that,  as  the  issue  was  capable  of  being 
divided^  and  the  qnestions  raised  were  distinct,  we  afaonU 
enter  die  result  aoonding  to  the  truth.  If  Andenon  t 
Ckapnum  (&) had  been  acaae (tf  liquidated  damages witl 
one  breadi  alleged  it  ought  to  be  taken  fiir  law.  Bui 
since  thelatecasesi  entertain  scune  doubt  whether  it  wai 
rightly  dedded;  for  Mr.  Grtq^,  in  his  TVeolutf  cm  tkt 
LawqfCoMts^'p.M,  questions  if  the  issue  in  Andenonr* 
Chapman  did  not  admit  of  division.  Mr.  Gray  puts  il 
v«ry  well  thus :  ''  If  substantial^  there  were  bat  (mi 
breach,  the  issue  would  not  be  distributable;  but  ii 
the  general  breadi  induded  two  or  more  particulsi 
breaches,  to  eadi  of  whidi  a  distinct  item  applied,  and 
the  defendant  had  a  distinct  case  and  evidence  as  to  one 
of  those  particular  toeadies,  there  seems  to  be  no  reason 
why  the  issue  should  not  be  distributable.''  If  the 
matter  is  one  in  respect  of  which  you  daim  unliquidated 
damages,  it  cannot  be  divided.  To  illustrate  this,  sup- 
pose a  plaintiff  were  to  sue  for  damages  for  the  non-repaii 
of  a  dwelling  house  to  which  a  hothouse  is  attached,  ii 
would  be  absurd  to  say  that  he  was  suing  for  damagei 
for  not  repairing  each  separatdy.  But  suppose  a  st(vin 
were  to  injure  some  windows  in  dther  hous^  that 


(a)  8  £1  #  JB.  161. 


(6)  5  if.  #  )r.  48a 
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would  raise  a  distinct  question.     Here,  not  only  is  the        1862. 
issue  divisible^   but   there  were  two  entirely  distinct     patbb«ow~ 
questions  before  the  jury.  Hamu 

Blackbubn  J.     There  can  be  no  doubt  that  here^ 
where  the  plaintiff  recovered  for  one  part  of  the  case 
only,  and  was  defeated  on  a  distinct  part  (and  that  the 
most  important)^  justice  (supposing  this  an  isolated 
case)  requires  that  the  defendant  should  have  his  costs 
of  the  part  on  which  he  has  succeeded.      But  the 
question  is  to  be  decided^  not  on  the  justice  of  the  par- 
ticular case^  but  on  the  general  rules  of  law.   When  this 
matter  was  before  me  (acting  as  deputy  for  my  Lord 
Chief  Justice  before  whom  the  case  was  tried)^  I  came 
to  the  conclusion  that  Anderson  v.  Chapman  {a)  was 
precisely  in  pointy  and  that  I  ought  to  follow  it.     I  still 
entertain  the  opinion  that  the  principle  on  which  that 
case  went  is  identical  with  that  involved  in  the  present^ 
but  I  have  changed  my  opinion  as  to  the  propriety  of 
following  that  case  now ;  for  the  principle  on  which  the 
Court  of  Exchequer  there  intended  to  act  was  a  right 
principle^  but  it  was  misapplied  by  them,  and  would 
be  misapplied  if  followed  here.     I  will  not  give  at  any 
length  my  reasons  for  thinking  the  principle  in  that 
case  a  sound  one,  as  they  are  all  stated  by  Mr.  Gray 
in  pp.  61 — 64»  of  his  Treatise  on  Costs.     I  agree  with 
my  brother  Wightman  that  where  a  defendant  succeeds 
in  reducing  the  damages  for  one  individual  cause  of 
action  the  issue  ought  not  to  be  divided  j  but  in  a  case 
like  Anderson  v.  Chapman  {a),  where  the  plaintiff  sued  for 

(a)  5M,fW.  483. 
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negligence  and  proved  it  only  partiallj,  or  in  a  caae  like 
the  present  where  there  is  a  count  on  a  policy  of  insu- 
rance^ and  one  loss  is  shewn  to  have  been  caused  by  perils 
of  the  seas  and  one  not^  those  are  distinct  matters  for 
which  separate  actions  might  have  been  brought  and 
separate  pleas  pleaded. 

It  is  argued  however  that,  as  this  is  only  one  cause  of 
action,  the  plaintiff  could  not  have  brought  an  action 
for  partial  loss  before  the  voyage  had  come  to  an  end. 
There  is  no  authority  for  that,  and  the  practice,  I  think, 
is  to  adjust  and  pay  for  partial  loss  during  a  voyage ; 
and  I  do  not  see  any  reason  why  it  should  not  be  so. 
Stewart  v.  Steele  (a),  which  has  been  relied  on,  is  really 
no  authority  at  alL  There  the  jury  erroneously  included 
in  the  amount  of  damages  the  costs  that  would  have  been 
incurred  if  the  ship  had  been  repaired,  but  which  never 
were  actually  incurred,  seeing  that  she  was  broken  up. 
It  was  with  respect  to  that  that  Maule  J.  was  speaking 
in  the  passage  cited;  and  he  refers  to  Livie  v.  Jenuan  (b), 
which  fully  establishes  his  proposition. 

Rule  absolute. 


(fl)  6 Scott  N.B.  927, 


{b)  12  £^,648. 
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<?-  1862. 


The  Queen,  on  the  prosecution  of  the  Burial  Tuesday, 


Board  of  Ameesham,  against  The  Overseers  of 


^  Burial  Acts, 

COLESHILL.  15  #  16  Vict 

c.  86.,  18  #  19 

1.  Where  two  parishes  or  places  each  maintaining  its  own  poor,  are  p  :  ?V: 
united  together  for  ecclesiastical  purposes,  a  Burial  Board  for  the  whole  ^^Tf 
district,  appointed  by  the  vote  of  the  vestry,  or  meeting  in  the  nature  of  ^'*y**[/^ 

a  vestiy,  is  properly  constituted,  by  virtue  of  stat.  18  £  19  Vict.  c.  128.,    ««'*«*«"««<'«* 
road  in  connexion  with  stat.  16  &  16  Vict,  c.  86. :  although  this  would  P^^T^^^* 
have  been  otherwise  under  the  16  &;  16  Vict,  c.  86. 

2.  In  such  a  case,  in  the  contract  for  providing  for  the  expenses  of 
the  burial  ground,  the  Burial  Board  ought  to  fix  the  sum  payable  once 
for  all ; — ^not  to  fix  one  definite  proportion  for  the  amount  to  which  each 
of  the  two  parishes  or  places  is  to  be  chargeable  in  future :  although  this 
also  would  have  been  otherwise  under  the  former  Act. 

3.  In  such  a  case,  where  money  is  borrowed  by  the  Burial  Board  towards 
the  expenses  of  providing  the  burial  ground,  the  deed  should  charee  the 
sum  borrowed  upon  the  future  rates  of  the  one  part  of  the  paunsh,  and 
also  upon  the  future  rates  of  the  other  part  (a). 

T^ANDAMUS  to  the  overseers  of  the  poor  of  the 
hamlet  of  CokshiU  in  the  parish  of  Amersham  in 
the  county  of  Hertford, 

The  writ :  after  reciting  that  the  hamlet  of  Coleshill 
was  part  of  the  parish  of  Amersham  in  the  counties 
'^  Bucks  and  Herts,  and  before  and  at  the  time  of 
the  passing  of  the  18  &  19  Vict.  c.  12S.  and  20  &  21 
Fict.  c.  81.^  was  a  place  separately  maintaining  its  own 
poor^  and  united  for  ecclesiastical  purposes  with  the 
residue  of  the  said  parish^  that  is  to  say^  with  a  place 
called  Amersham,  in  the  county  of  Bucks,  also  a  place 
separately  maintaining  its  own  poor^  and  that  those 
two  places  had  a  church  and  also  a  burial  ground 
for  their  joint  use^  and  that  the  inhabitants  of  those 
places  had  been  accustomed  to  meet  in  one  vestry  for 
purposes  common  to  such  several  places^  and  that  the 

(a)  This  is  the  case  referred  to  by  Crompton  J.  during  the  argument 
in  Reg.  v.  The  Overseers  of  Walcot,  supra,  p.  657. 
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vestry  or  meeting  in  the  nature  of  a  vestry  of  those  twi 
places  did,  on  the  31st  October^  1857,  pursuant  to  th 
said  Acts  and  other  the  Burial  Acts  in  force  in  England 
by  and  with  the  approval  of  one  of  the  principal  Secre 
taries  of  State,  appoint  a  Burial  Board  for  the  tw( 
places,  that  is  to  say,  for  the  parish  of  Amersham,  ii 
the  counties  of  Bucks  and  Herts,  and  thence  from  tim< 
to  time  did  supply  vacancies  therein,  and  exercise  the 
same  powers  of  authorization,  approval  and  sanction  in 
relation  to  such  Burial  Board,  and  such  other  powen 
as  under  those  Acts  are  vested  in  the  vestry  of  a 
parish  or  place  separately  maintaining  its  own  poor, 
and  such  Burial  Board  then  became  the  Burial  Board 
under  the  Burial  Acts  for  the  parish  of  Amersham ;  and 
that  the  Burial  Board,  with  the  sanction  of  the  vestry  or 
meeting  in  the  nature  of  a  vestry  of  the  parish  of  Amer- 
sham, and  the  approval  of  the  Commissioners  of  the 
Treasury,  did  borrow  the  money  required  for  providing, 
laying  out  and  enclosing  two  several  burial  grounds 
theretofore,  with  the  approval  of  one  of  the  principal 
Secretaries  of  State,  provided  for  the  parish  of  Amersham 
under  the  Burial  Acts  to  be  used,  the  one  as  a  consecrated 
and  the  other  as  an  unconsecrated  burial  ground,  that  is 
to  say,  the  sum  of  1600/.,  and  charge  the  future  poor 
rates  of  the  parish  of  Amersham  with  the  payment  of 
such  money  and  interest  thereon ;  and  that  the  Burial 
Board  did  require  the  sum  of  152/.  for  defraying 
expenses  incurred  by  them  in  carrying  the  said  Acts 
into  execution,  that  is  to  say,  for  paying  the  agreed 
interest  on  the  principal  money  the  sum  of  72/.,  and 
the  further  sum  of  80/.,  being  a  sum  equal  to  or 
exceeding  one  fiftieth  part  of  the  principal  money  so 
borrowed,  which  the  Burial  Board  did  then  think  proper 
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to  be  then  being  once  for  the  then  ciurent  year  by  1862. 
them  set  aside  out  of  the  moneys  charged  as  aforesaid,  The  Queen 
for  the  purpose  of  providing  a  sinking  fund  for  paying  Overseers  of 
off  the  principal  money,  and  that  the  sum  required 
by  the  Burial  Board  in  respect  of  the  portion  of  such 
expenses  to  be  borne  by  the  hamlet  of  ColeshilU  such 
sum  having  been  first  ascertained  by  apportioning 
such  expenses  among  the  two  places,  in  proportion 
to  the  value  of  the  property  in  such  several  places  as 
rated  to  the  relief  of  the  poor,  was  the  sum  of 
24/.  155.  \dr,  and  that  the  Burial  Board  for  the  purpose 
of  obtaining  payment  according  to  law  of  that  sum  of 
24/.  15«.  \d.  by  a  certain  certificate  or  order  under  the 
hands  of  such  number  of  the  Burial  Board  as  were 
authorized  to  exercise  the  powers  of  the  Board,  bearing 
date  the  18th  of  October,  1859,  and  addressed  to  the 
defendants,  did  direct  them  to  pay  the  sum  of  24/. 
15^.  Id.  out  of  the  rates  for  the  relief  of  the  poor  of 
the  hamlet  of  Coleshill ;  which  order  or  certificate  was 
afterwards  served,  and  that  afterwards,  on  divers  days 
and  times,  and  particularly  on  the  80th  November, 
1859,  they  were  required  on  the  part  and  behalf  of 
the  Burial  Board  to  obey  the  certificate  or  order; 
yet  that  they  not  regarding  their  duty  as  such  over- 
seers in  that  behalf  did  absolutely  neglect  and  refuse 
to  obey  the  said  certificate  or  order,  to  the  great 
damage  and  grievance  of  the  parish  of  Amersham,  and  in 
contempt  of  the  said  certificate  or  order :  commanded 
the  defendants  to  obey  the  said  certificate  or  order  of 
the  Burial  Board  for  the  parish  of  Amersham,  and 
pay  out  of  the  rates  for  the  relief  of  the  poor  of  the  said 
hamlet;  as  directed  by  the  said  certificate  or  order,  the 
said  sum  of  24/.  15*.  Id.,  and  if  necessary  levy  the  same 
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in  the  writ  mentioned^  the  Burial  Board  never  did  in  1862. 

fact  charge  the  future  poor  rates  of  the  hamlet  of  The  Queen 

Cokshill  with  the  payment  of  the   said  money  and  overseers  of 

interest,  &c.  Coleshilj. 

Issue  having  been  taken  on  the  return,  the  cause  went 
to  trial;  when  a  verdict  was  taken  for  the  prosecutors, 
subject  to  the  following  special  case,  which  was  stated  by 
an  arbitrator,  in  pursuance  of  an  order  of  nisi  prius. 

Amershamy  otherwise  Agmondesham^  (which  is  for  the 
purposes  of  this  case,  and  for  those  purposes  only  called 
Amersham  proper),  is  in  the  county  of  Buckingham^  and 
adjoins  Cokshill,  which  is  in  the  county  of  Hertford. 
One  church,  which  is  in  Amersham  proper,  is  used  for 
marriages,  baptisms,  and  public  worship  by  the  inha- 
bitants of  both  places ;  and  some  inhabitants  of  Cokshill 
have  specific  pews  allotted  to  them  in  it.  The  rector  of 
Amersliam  receives  as  such  rector  the  tithes  of  Coleshill; 
and  the  presentations  to  such  rectory  describe  it  as  *'  the 
rectory  of  Agmondesham,  in  the  county  of  BucksJ' 
There  are  three  dissenters^  chapels  in  Amersham  proper, 
but  no  place  of  public  worship  in  Coleshill.  Adjoining 
the  church  is  a  churchyard,  in  which  the  bodies  of 
persons  dying  in  either  of  the  places  at  all  times  before 
the  Ist  January i  1860,  were  buried  as  of  right;  and 
the  churchyard  during  all  that  time,  up  to  the  time 
of  its  being  closed,  was  a  burial  ground  for  the  joint 
use  of  the  two  places.  There  were  also  burial  places  in 
connection  with  two  of  the  chapels. 

The  registrations  of  baptisms,  marriages  and  burials, 
have  always  heretofore  been  made  in  register  books 
common  to  both  places.  The  register  book  of  burials 
between  the  years  1678  and  1726  is  headed,  '^  The  names 
of  all  such  persons  as  were  buried  in  the  parish  church 
of  Agmondesham,  in  the  county  of  Bucks/'    For  the 
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period  between  1726  and  1812  the  baptisms^  marriages 
and  burials  in  the  parish  are  registered  in  one  book, 
to  which  there  is  not  any  heading ;  and  for  the  period 
betweenl813  and  the 30th itf^^y,  1858,  there  are  registered 
in  separate  books,  each  of  which  is  headed  respectively 
"  Burials/'  "  Baptisms"  and  •'  Marriages'' "  in  the  pariah 

of  Amersham^  in  the  county  of  Bueksy  in  the  year ." 

Church  rates  have  been  made  for  the  repairs  of  the 
church,  and  the  church  is^  from  1658  to  1815^  styled  in 
these  *'  the  parish  church  of  Amersham^  in  the  county 
of  Buckingham ;"  and,  from  1815  to  1852,  '^  the  parish 
church  of  Amersham,  in  the  counties  of  Buekmgham 
and  Hertford.^*    These  rates  have  always  been  made  on 
and  paid  by  the  inhabitants  of  each  of  the  places. 
There  is  no  church  rate  extant  earlier  than  1658,  and 
since  1852  none  has  been  made.     One  of  such  church 
rates  made  in  1686  is  signed  by  thirteen  ratepayen, 
one  of  whom  was  rated  in  Coleshill  and  not  in  Amersham 
proper.     These  rates  were  made  at  vestry  meetings  held 
in  the   vestry  of   the  church.      Notices   relating  to 
the  meetings  were  posted  on  the  church  and  on  the 
chapels  before  named,  but  not  in  any  other  place. 
Resident  ratepayers  of  ColeshiU  attended  these  meetings, 
some  of  whom  were  and  some  were  not  also  rated  in 
Amersham  proper.     In  one  instance  the  churchwarden 
who  made  the  rate  was  a  ratepayer  in  ColeshiU  as  well 
as  in  Amersham  proper,  but  no  one  actually  residing  in 
ColeshiU  has  been   churchwarden.     Amersham  proper 
contains  about  3000,  and   CokshiU  about  6000  inha- 
bitants.    And  the  rateable  value  of  property  as  rated 
to  the  relief  of  the  poor  is — 

In  Amersham  proper  £8965  14  3 

In  ColeshiU  .         1758    6  9 

Each  of   the    places   has,    since   1658,    separately 
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maintained  its  own  poor.     At  the  present  time  each        1862. 
appoints    its    own    overseers,   surveyors   of  highways,     The  Queen 
assessors  of  taxes  and  constables,  and  makes  out   its    overseers  of 
own  jury  list  and  list  of  voters.     Amersham  proper     Colesuili. 
separately  returns  two,  and  Coleshill  one,  member  to  the 
board  of  guardians. 

There  are  in  existence  eight  certificates,  ranging  from 
1704  to  1755,  signed  by  the  overseers  of  Coleshill, 
acknowledging  paupers  who  resided  in  Amersham  to  be 
settled  in  Coleshill^  and  in  these  Coleshill  is  described 
as  being  in  the  parish  of  Amersham ;  and  there  is  one 
of  the  dates,  1789,  signed  by  the  overseers  of  Amersham, 
in  which  Coleshill  is  called  ^'  the  hamlet  of  Coleshill  in 
the  county  of  HertfordJ^  As  to  the  period  preceding 
1658,  there  is  a  document  produced  from  a  chest  called 
"  the  rectory  chest,"  which  chest  is  kept  in  the  custody 
of  the  rector,  which  document  is  indorsed  '^  the  accounts 
of  the  receipts  and  distribution  of  the  money  collected 
for  the  poor  of  Agmondesham  in  the  year  1613,"  and 
names  one  set  only  of  churchwardens  and  overseers. 
This  has  a  heading  "  Coleshill/^  under  which  are  entered 
the  contributors  in  Coleshill;  and  also  a  heading 
''  Weedon  Hill  and  Chesham  Boyes/^  under  which  are 
entered  six  contributors.  Weedon  Hill  is  in  Amersham 
proper,  but  Chesham  Boyes  is  and  always  was  a  separate 
parish,  with  its  own  church ;  but  it  is  bounded  on  the 
south  and  west  by  Weedon  Hill  and  another  of  the 
divisions  of  Amersham  proper.  The  defendants  submit 
that  this  document,  by  reason  of  its  custody,  is  not 
evidence  against  them* 

There  are  orders  of  removal,  ranging  from  1766  to 
1828,  from  each  of  these  places  to  the  other;  and  in 
these  Coleshill  is  described  as  the  hamlet  of  Coleshill,  in 
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the  county  of  Hertford.  In  one  order  of  maintenance 
in  bastardy,  signed  by  the  Rev.  J.  T.  Drake^  the  lat< 
rector  of  Amersham,  ColeshiU  is  called  the  parish  o 
Cokshitt,  but  in  this  order  "  ColeshilP*  has  been  insertec 
in  a  printed  form,  in  which  the  word  "  parish'*  is  printed 
Meetings  for  the  transaction  of  the  above  namec 
separate  business  have  been  held  separately  in  each  ol 
the  places  :  the  meetings  for  Amersham  proper  h 
the  vestry,  and  after  notice  posted  as  above  stated  foi 
vestry  meetings  at  which  church  rates  were  made :  th( 
meetings  for  ColeskUl  in  an  inn  in  ColesJdlL  These 
meetings  have  been  called  by  the  overseers  of  CoksMl, 
and  notices  relating  thereto  have  been  posted  on  the  dooi 
of  the  inn,  and  also  on  the  church  and  chapels.  Rate- 
payers of  Cokshitt  resident  in  Amersham  attended  and 
voted  at  these  meetings  for  ColeshilL 

In  the  following  instances  business  which  related  ex- 
clusively to  Amersham  proper  was  transacted  at  vestr; 
meetings,  at  which  business  relating  to  both  places  wsu 
also  transacted,  that  is  to  say — 
1889.  April  4th. 

1st.  Churchwardens  chosen. 
2nd.  A  poor  rate  made. 

3rd.  Church  rate  proposed   and    the  question 
adjourned. 
1889.  April  19tli. 

1st.  Churchwardens'  accounts  passed. 
2nd.  Church  rates  made. 
3rd.  Highway  rate  made. 

4th.  10/.  voted  for  making  out   the  poor  and 
police  rates. 

5th.  List  of  persons  excused  from  poor  ratca 
revised  and  renewed. 
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6tli.  Ordered  that  the  churchwardens  get  the 
church  and  market  clocks  repaired. 
1841.  Dec.  4th. 

1st.   Church  rate  made. 
2nd.  An  overseer  chosen. 
1843.  May  13th. 

Ist.   Accounts  of  churchwardens  aUowed. 
2nd.  Church  rate  made. 
3rd.  Highway  rate  made. 
At  this  last  meeting  a  resident  ratepayer  of  ColeshiH, 
not  rated  in  Amersham  proper,  was  present  and  signed 
the  allowance  of  churchwardens'  accounts^  but  the  vestry 
minute  book  is  signed  by  the  chairman  only.     This 
same  resident  ratepayer  of    ColeshiH  also  signed  the 
allowance  of  churchwardens'  accounts^  made  at  a  meet- 
ing held  the  10th  of  May,  1845,  at  which  business 
relating  to  the  church  only  was  transacted. 

1845,  July,  16th. 

1st.    Church  rate  made. 
2nd.  An  overseer  chosen. 

1846,  5th  December, 

1st.    Poor  rate  made. 

2nd.  Resolution  that  where  the  rateable  value 
under  5/.  be  rated  to  poor,  church  and  highways, 
but  that  the  collector  apply  for  payment  to  the 
owners. 
The  precepts  of  the  high  constable  requiring  the  pay- 
ment of  the  general  county  rate  for  ColeshiH  are  headed 
*'  county  of  Hertford/*  and  in  some  of  these  ColeshiH  is 
called  "  the  parish  of  CokshilV 

Among  the  records  deposited  in  the  Public  Record 
Office,  London,  to  wit.  Land  Tax  Book,  1693,  it  is  thus 
contained : 
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"Extracts.'^ 
"  An  account  of  the  duplicates  brought  into  their 
Majesties  Remembrancer's  OfBce,  for  the  first  ayd 
of  45.  in  the  pounds  how  much  every  dupUcate 
amounts  unto,  and  the  name  of  every  division, 
hundred  and  place  in  every  county  within  England 
and  Wales,  Being  for  the  yeare 
1693 
Adhuc,  Com  Bucks. 


Hundreds,  &c. 
Townes 

or 
Parishes. 

The  Yeare 
BeaL 

The  Yeare 
Peraonal. 

The  Hundred  of 
Bumham.    Ches 

ham  Division. 

Amersham,      ") 
Towne  and      > 
"Woodrow        3 

284,10,00 

28,01,06 

Bumham  Divis 

ion. 

Beconsfield 

332,03,00 

Ad 

hue  Com  Her 

tford 

Daconim  Hundred 

Coltshill 

186,(H,00 

By  an  order  of  the  Queen  in  council,  dated  21j 
July,  1855,  it  was  ordered  that  burials  should  I 
discontinued  from  and  after  the  1st  August,  1855,  i 
certain  burial  grounds  and  places  for  burial  in  the  sai 
parish  of  Amersham,  that  is  to  say :  in  the  portion  < 
the  parish  church  yard  lying  on  the   south  of  tt 
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church  as  far  as  the  footpath  on  the  east  side;  also  in        1862. 
the  old  part  of  the  old  meeting  house  burial  ground    The  Queer 
adjoining  the  day  school^  also  in  the  upper  meeting  house    overaeere  of 
and  in  the  burial  ground  attached  to  the  same ;  and    Coleshill. 
firom  and  after  the  1st  January,  1860^  wholly  in  the 
parish  church  yard,  in  the  vault  beneath  the  chapel 
attached  to  the  church,  and  in  the  catacombs  in  the 
building  adjoining  the  church.     The  old  meeting  house 
and  upper  meeting  house  are  two  of  the  three  dissenters^ 
chapels  before  named. 

By  a  further  order  of  the  Queen  in  coimdl,  dated  the 
13th  August,  1855,  it  was  ordered  that  an  exemption  be 
made  firom  the  said  first  mentioned  order  in  favour  of 
the  catacombs  in  the  buildings  adjoining  the  church  of 
Amersham,  of  the  vault  beneath  the  chapel  attached  to 
the  church,  and  of  all  the  family  brick-graves  and  vaults 
in  the  churchyard:  provided  that  in  the  catacombs 
leaden  coffins  be  used  as  heretofore,  and  that  the  vaults 
and  graves,  when  required,  be  opened  without  disturbing 
ground  that  has  been  already  buried  in ;  and  that  in 
the  catacombs,  as  well  as  in  the  vaults  and  graves,  each 
coffin  be  imbedded  in  a  layer  of  powdered  charcoal  not 
less  than  four  inches  in  thickness,  and  be  covered  over 
with  brickwork  properly  cemented. 

After  the  passing  of  the  Act  20  &  21  Vict.  c.  81., 
to  amend  the  Burial  Acts,  that  is  to  say,  on  or  about 
the  26th  September,  1857,  the  following  requisition 
in  writing,  of  more  than  ten  of  the  ratepayers  (no 
one  of  whom  was  an  actual  resident  in  Coleshilt),  was 
delivered  to  the  then  "  churchwardens  of  the  parish  of 
Amersham  in  the  counties  of  Buckingham  and  Hertford?^ 

"  We,  the  undersigned  rated  inhabitants  of  the  parish 
of  Amersham,  in  the  counties  of  Buckingham  and  Hert- 


836 


TRINITY  TERM. 


1862. 
The  QuBBH 

V. 

Overseers  of 

COLBSniLL. 


ford^  do  hereby  request  you  the  churchwardens  of  t: 
said  parish  to  convene  a  general  vestry  meeting  of  t 
ratepayers  of  the  said  parish  for  the  special  purpose 
determining  whether  a  burial  ground  shall  be  provid 
(under  the  provisions  of  the  several  Acts  of  Parliame 
made  and  passed  to  amend  the  laws  concerning  t 
burial  of  the  dead  in  England  beyond  the  limits  of  t 
metropolis^  and  to  amend  the  Acts  concerning  t 
burial  of  the  dead  in  the  metropolis,  and  to  ma 
further  provision  for  the  burial  of  the  dead  in  Englm 
beyond  the  metropolis),  for  the  said  parish  of  Amershai 
Dated  the  22d  September,  1857-" 

(Here  followed  several  names.) 

In  pursuance  of  this  requisition  the  following  noti 
was  drawn  up  and   signed  by  the  churchwardens 
Amersham^ 

"  Parish  of  Amersham, 
"Bucks. 

"  Notice  is  hereby  given  that,  in  pursuance  of  a  r 
quisition  in  writing,  dated  the  22d  September  ins 
signed  by  more  than  ten  of  the  ratepayers  of  this  paria 
and  directed  to  us  the  undersigned  as  churchwardens 
the  parish  of  Amersham,  in  the  counties  of  Buckmffhc 
and  Hertford,  a  general  vestry  meeting  of  the  ratepaye 
of  the  said  parish  will  be  holden  at  the  vestry  roo 
of  the  church  of  the  said  parish,  on  Friday,  the  9 
October  next,  at  ten  o'clock  in  the  forenoon,  for  tl 
purpose  of  determining  whether  a  burial  ground  shall  I 
provided  for  the  said  parish  o{  Amersham  imder  the  pr 
visions  of  the  several  Acts  of  Parliament  made  and  pasn 
to  amend  the  laws  concerning  the  burial  of  the  dead : 
England  beyond  the  limits  of  the  metropolis,  and  1 
amend  the  Acts  concerning  the  burial  of  the  dead  in  tJ: 
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metropolis^  and  to  make  further  provision  for  the  burial 

of  the  dead  in  England  beyond  the  metropoh's. 

"  Dated  the  26th  September,  1857. 

"  A.  Butcher.      1  ^,       ,        ,       „ 

V  Churchwardens. 
"  fVaim.  Weller.S 

This  notice  was  posted  upon  the  principal  doors  of  the 
parish  church  of  Amersham,  and  upon  the  principal  door 
of  each  of  the  three  dissenting  chapels  in  Amersham, 
prior  to  the  commencement  of  divine  service  on  the 
morning  of  Sunday,  the  27th  September,  1857,  being 
more  than  seven  days  before  the  day  appointed  for  hold- 
ing such  meeting.  This  notice  was  not  posted  in  any 
other  place. 

On  the  9th  October,  1857,  a  vestry  meeting  was 
held  in  pursuance  of  the  notice  of  the  26th  September, 
1857,  at  which  meeting  several  non-resident  ratepayers 
of  Coleshill,  but  all  of  whom  were  resident  ratepayers  of 
Amersham  proper,  were  present,  and  took  part  in  the 
proceedings.     And  it  was  resolved : — 

First.  "  That  a  burial  ground  should  be  provided  for 
the  parish  of  Amersham,  in  the  counties  of  Buckingham 
and  Hertford,  under  the  provisions  of  the  several  Acts  of 
Parliament  now  in  force  relating  to  the  burial  of  the 
dead  beyond  the  metropolis.^' 

"  Secondly.  That  the  meeting  should  stand  ad- 
journed to  the  23d  October  inst.,  at  ten  o'clock  in  the 
forenoon,  for  the  purpose  of  appointing  a  Burial  Board 
for  the  parish  of  Amersham,  in  the  counties  of  Bucks 
and  Herts,  and  that  notice  of  such  adjourned  meeting 
and  the  purpose  thereof  should  be  given  by  the  church- 
wardens in  the  usual  manner." 

On  the  10th  October,  1857,  a  copy  of  the  reso- 
lutions passed  at  the  vestry  meeting  of  9th  October, 
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signed  by  the  chairman  of  the  meetings  was  forward( 
to  Sir  George  Grey,  Bart.^one  of  her  Majesty's  princip 
Secretaries  of  State,  for  his  approval;  and  for  his  a 
proval  of  a  Burial  Board  being  provided  for  the  pari 
oi  Amersham  under  20  &  21  Vict.  c.  81.  s.  9. ;  and  i 
questing  such  approval  by  the  23d  October^  the  day 
which  the  vestry  stood  adjourned. 

On  the  17th  October,  1857,  a  letter  was  received  firo 
Sir  G.  Grey,  addressed  to  the  vestry  derk  of  Amenhax 
requesting  to  know  whether  there  was  any  objection 
the  proposed  arrangement  on  the  part  of  the  hamlet 
Cokshill 

On  the  19th  October,  1857,  a  meeting  was  held 
Coleshill,  pursuant  to  the  following  notice,  the  date 
which  was  admitted  to  be  10th  October. 

*^  The  hamlet  of  Cokshill,  in  the  county  of  Hertford 

"  We  hereby  convene  a  meeting  of  the  vestry  of  tl 
hamlet,  to  be  held  at  the  Fleur-de-lis,  ColeshiU,  within  tl 
said  hamlet,  at  four  o'clock  in  the  afternoon  of  Monda 
the  19th  October  inst.,  for  the  purpose  of  determinii 
whether  a  burial  ground  shall  be  provided  for  the  sa 
hamlet,  under  the  provisions  of  the  Acts  of  Parliame] 
of  the  15  &  16  Vict.  c.  85.,  the  16  &  17  Vict  c.  134.  Ai 
if  it  be  resolved  by  the  vestry  that  such  burial  grom 
shall  be  provided,  to  appoint  not  less  than  three  or  mo: 
than  nine  persons,  being  ratepayers  of  the  hamlet,  to  1 
the  Burial  Board  of  such  hamlet 

*'  Christopher  Grove,  "l 
"  George  Grove.         f 

This  meeting  was  attended  in  nearly  equal  numbe 
by  inhabitants  of  ColeshiU  and  by  inhabitants  of  Amer 
ham  proper,  who  were  ratepayers  of  but  not  resident  i 
ColeshiU.   At  this  meeting  the  Bev.  John  Tyrwhitt  Drak 
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the  rector  of  Amersham,  claimed  to  preside,  and,  although        1862. 
an   objection  was   taken,  he  did  so  preside.     At  that    The  Queen 
meeting  Mr.  James  Christmas,  an  inhabitant  ratepayer  of    overseers  of 
Coles/u'll,  proposed  ''That  a  burial  ground  be  provided     Coleshill. 
for  the  hamlet  of  CoIeshilL"    An  objection  was  then 
taken  to  any  ratepayer  who  was  not  resident  in  ColeshiU 
taking  part  in  proceedings  for  the  formation  of  a  Burial 
Board  for  ColeshiU.     And  the  proposition  of  Mr.  ChrisU 
mas  was  not  seconded. 

It  was  then  proposed  by  Mr.  Goddard,  and  seconded 
by  Mr.  Arthur  Butcher,  "  That  it  is  inexpedient  to  pro- 
vide a  separate  ground  for  the  hamlet  of  ColeshiU,  but 
that  a  burial  ground  be  provided  for  that  portion  of  the 
hamlet  of  CokshiU,  which  is  in  the  parish  of  Amersham, 
in  the  county  of  Herts,  jointly  with  that  portion  of  the 
parish  of  Amersham  which  is  in  the  county  of  BucksJ^ 
For  the  last  proposition  .  .  .12 
Against 10 

Majority  in  favour  of    .         .2 

Neither  the  proposer  nor  seconder  of  this  resolution 
was  an  inhabitant  of  ColeshiU,  but  they  were  inhabitant 
ratepayers  of  Amersham  proper,  and  also  ratepayers  of 
ColeshilL  Ten  of  the  twelve  persons  of  whom  the 
majority  was  composed  were  not  inhabitants,  although 
they  were  ratepayers,  of  the  hamlet  of  ColeshilL 

It  was  then  proposed  by  Mr.  Charsley,  and  seconded 
by  Mr.  James  Stratford  (neither  of  whom  was  an  inhabi- 
tant of  ColeshiU),  "  That  the  meeting  be  adjourned  to 
the  vestry  room  of  the  parish  church  of  Amersham  on 
Friday  next,  the  23d  inst.,  at  ten  o'clock  in  the  forenoon, 
for  the  purpose  of  appointing  a  Burial  Board  for  that 
portion  of  the  hamlet  of  ColeshiU  in  the  parish  of  Amer- 
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Th  O ^^  *^®  parish  of  Amersham  in  the  county  of  Bucks." 

An  amendment  was  proposed  by  Mr.  Christmiu,  ai 
seconded  by  Mr.  T.  Butcher,  who  were  both  inhabitan 
and  ratepayers  of  Cokshill,  "  That  this  meeting  be  m 
joumed  to  this  day  fortnight,  Nov.  2d,  at  four  o'clock,  i 
the  Coleshill  schooL^' 

For  the  amendment         .         •         .10 
Against  it 13 

Majority  against  the  amendment  .      3 


For  the  original  motion 
Against  it 


Majority  in  favour  of  the  original 
motion         •        •         •         • 


13 
10 

8 


Ten  of  the  thirteen  persons  of  whom  the  said  majority 
respectively  consisted  were  not  inhabitants,  although  thi 
were  ratepayers  of  the  hamlet  of  ColeshiU. 

Mr.  James  Christmas,  at  that  meeting,  on  behalf  of  tl 
hamlet  of  Coleshill,  demanded  a  poll  of  the  hamlet  up( 
the  proceedings. 

By  direction  of  the  chairman,  the  poll  was  then  ooi 
menced  of  those  present  at  the  meeting,  and  he  th( 
adjourned  the  meeting  to  the  '^ Fleur  de  Lis**  with 
the  hamlet,  on  Wednesday,  the  21st  October,  1857, 
ten  o'clock,  at  which  time  and  place  he  directed  that  tl 
polling  was  to  be  resumed,  and  finally  concluded  at  ti 
o'clock  on  that  day. 

The  minutes  of  this  vestry  were  signed  by  the  chai 
man  alone,  such  of  the  ratepayers  as  were  inhabitan 
refusing  to  sign  them,  alleging  that  the  proceedings  wei 
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ill^aL     The  vestry  minute  book  of  Coleshill  has  usually 
been  signed  by  the  persons  present  at  each  vestry. 

The  fcdlowing  notice  was  then  drawn  up  and  signed 
by  Mr.  Christmas : — 

*'  To  the  overseers  of  the  hamlet  of  Coleshill,  in  the 
ooimty  of  Hertford^  and  The  Rev.  John  Tyrwhitt  Drake, 
the  chairman  of  the  vestry  meeting  held  in  and  for  the 
said  hamlet  on  the  19th  October,  1857. 

''  I  hereby  give  you  notice  that  I  abandon  the  demand 
of  a  poll  made  by  me  at  the  said  vestry  meeting  holden 
in  and  for  the  said  hamlet  of  Coleshill  on  the  19th  October 
instant,  and  that  I  do  so  on  the  following  grounds  : 

'^  First.  That  the  resolution  proposed  and  seconded  at 
the  said  vestry,  and  upon  which  I  demanded  a  poll,  was 
not  a  resolution  that  could  be  legally  put  and  carried  at 
such  vestry  under  the  notice  in  pursuance  of  which  such 
vestry  was  holden. 

"  Second.  That  the  owners  of  property  within  the  said 
hamlet,  not  being  the  occupier^  thereof,  who  voted  at 
such  vestry  upon  the  said  resolution,  were  not  duly  or 
legally  qualified  to  do  so,  inasmuch  as  the  provisions  of 
the  Act  of  Parliament  of  the  18  &  14  Vict  c.  99., 
whereby  the  vestry  of  any  parish  may,  from  time  to 
time,  declare  that  the  owners  of  certain  tenements 
within  the  parish  shall  be  assessed  to  the  rates  for  the 
relief  of  the  poor  in  respect  of  such  tenements  instead 
of  the  occupiers  thereof  had  not,  previously  to  such 
owners  being  rated  to  the  relief  of  the  poor  of  the  said 
hamlet,  been  complied  with. 

''Third.  That,  inasmuch  as  the  said  vestry  meeting 
stands  adjourned  generally  until  Friday  next,  the  23d 
October  instant,  it  is  not  lawful  for  a  poll  of  the  hamlet 
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to  be  taken  upon  any  resolution  or  subject  proposed  ai 
such  vestry  until  the  proceedings  of  such  vestry  shall  be 
finally  closed. 

'*  Fourth.  That  the  poll  having  been  commenced  od 
Monday,  the  19th  October  instant^  and  the  further  taking 
thereof  adjourned  until  Wednesday  the  21st  October  in- 
stant, is  illegal  and  bad  for  want  of  continuance  in  such 
polling.^^ 

This  notice  was  served,  on  the  20th  October,  1857,  upon 
the  Rev.  John  Tyrwhitt  Drake,  who  acted  as  chairman 
of  the  said  meeting,  and  also  on  Mr.  George  Grove,  the 
surviving  overseer  of  ColeshiU,  Mr.  Christoplier  Cfrooe,  tiie 
other  overseer,  having  died,  and  no  further  proceedings 
were  taken  as  to  such  poll. 

On  the  19th  of  October,  1867,  a  letter,  of  which 
the  following  is  a  copy,  was  forwarded  to  Sir  George 
Grey, 

''  Amersham,  Oct.  19th,  1857. 
''  Burial  Acts. 

"  Sir,  "  Amersham  and  ColethUl. 

"  In  reply  to  your  letter  of  the  16th  instant,  I 
have  the  honour  to  inform  you  that  a  meeting  in  vestry 
of  the  ratepayers  of  the  hamlet  of  ColeshiU,  in  tiie 
parish  of  Amersham,  was  held  this  day,  pursuant  to 
notice  given,  in  accordance  with  the  provisions  of  the 
Acts  15  &  16  Vtct.  c.  85.,  16  &  17  Vict.  c.  184.  and 
18  &  19  Vict.  c.  128.,  at  which  meeting  resolutions  were 
passed,  a  copy  of  which,  extracted  from  the  minutes  and 
signed  by  the  chairman,  I  herewith  forward,  together 
with  a  copy  of  the  notice  calling  the  meeting.  As  the 
vestry  meeting  for  the  parish  stands  adjourned  to  the  2Sd 
instant  for  the  election  of  a  Burial  Board,  I  am  directed 
now  to  request  your  approval,  as  one  of  Her  Majesty's 
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Principal  Secretaries  of  State,  to  the  appointment  of  a 
Burial  Board  for  the  whole  parish  of  Amersham,  inclu- 
ding Cokshill,  in  pursuance  of  the  resolutions  passed 
at  the  two  vestries,  and  to  request  the  favour  of  that 
approval  by  the  28rd  instant. 

"  I  have  the  honour  to  remain,  &c., 
"Fredk.  Charsley, 

"  Vestry  aerk/' 

The  order  of  the  Poor  Law  Commissioners  ordering 
the  appointment  of  the  said  vestry  derk-  is  addressed  to 
'*  The  Churchwardens  and  Overseers  x)f  the  Poor  of  the 
Parish  of  Amersham,  in  the  County  of  Buckingham^* 

The  vestry  derk  has  not  acted  in  any  matter  relating 
exclusively  to  CoUshiU;  and  his  salary  is  paid  exdusivdy 
from  the  rates  of  Amersham  proper. 

In  the  letter  was  endosed  a  copy  of  the  resolutions 
therein  mentioned. 

On  the  24th  October,  1857,  the  vestry  derk  of  Amer-' 
sham  received  a  letter  fit)m  the  Secretary  of  State,  of 
which  the  following  is  a  copy  : 

''  Sir,  "  WhitehaU,  28d  Oct.,  1857. 

''  I  am  directed  by  Secretary  Sir  Geo,  Grey,  to 
acknowledge  the  receipt  of  your  letter  of  the  9th  inst, 
enclosing  a  copy  of  the  resolutions  passed  at  a  meeting 
of  a  vestry  of  the  ratepayers  of  the  hamlet  of  Cokshill 
on  that  day,  in  reference  to  providing  a  burial  ground 
and  appointing  a  burial  board  for  the  said  hamlet,  in 
conjunction  with  the  parish  of  Amersham.  And  I  hereby 
signify  to  you  Sir  Geo.  Gretas  approval,  as  required  by  the 
9th  section  of  the  20  &  21  Vict.  c.  81.,  of  the  appointment 
of  a  Burial  Board  for  that  portion  of  the  hamlet  of 
ColeshiU,  in  the  parish  of  Amersham^  in  the  county  of 
3  I  2 
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Hertford,  jointly  with  that  portion  of  the  parish  o 
Amersham,  in  the  county  of  Bucks. 
"  I  am,  Sir, 

•*  Your  obedt.  Senrt, 

"S.  fFaddmfftan." 
In  pursuance  of  the  resolution  made  at  the  Testry  oi 
public  meeting  held  on  the  9th  October^  1857,  an  ad- 
journed meeting  was  held  on  the  23d  October,  of  the 
holding  of  which  the  following  notice  was  given. 

"  Parish  of  Amersham,  in  the  counties  of  Bitcks  and 
Herts. 

^'  Notice  is  hereby  given  that  a  general  vestry  meeting 
of  the  ratepayers  of  the  said  parish  will  be  holden  by 
adjournment  fix)m  the  9th  October  inst,  at  the  vestry 
room  of  the  church  of  the  said  parish,  on  Friday,  the 
23d  October  inst.,  at  10  o^dock  in  the  forenoon,  for  the 
purpose  of  appointing  not  less  than  three,  or  more  than 
nine,  persons,  being  ratepayers  of  the  said  parish^  to  be 
the  Burial  Board  of  such  parish,  under  the  provisions 
of  the  several  Acts  of  Parliament  of  the  15  &  16  Viet. 
c.  85.,  16  &  17  Vict  c.  184.,  the  18  &  19  Vict.  e.  128. 
and  the  20  &  21  Vict.  c.  81.     Dated  the  10th  October, 

1857. 

"A.  Butcher, 

"fVUbn.  WeUer, 


J 


Churchwardens.'' 


At  this  meeting  some  ratepayers  of  ColeshiU  were 
present,  but  not  any  one  who  was  not  also  an  inhabitant 
ratepayer  of  Amersham  proper.  The  proceedings  of  the 
meeting  are  recorded  by  the  following  minute : 

"Amersham,  23d  Oct,  1857. 

^' At  a  vestry  or  public  meeting  of  the  ratepayers  of 
the  parish  of  Amersham,  in  the  counties  of  Bucks  and 
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Herts,  held  in  the  vestry  room  of  the  church  of  the  same        1862. 
parish,  this  day,  by  adjournment  from  the  9th  October^     The  Queek 
and  of  which  notice  under  the  hands  of  the  church-    o^erg^  <>£ 
wardens  of  the  said  parish  had  been  given  in  the  usual     Colbshilu 
manner.     (Here  followed  the  notice.) 

*'  It  was  reported  to  the  vestry  by  Mr.  Arthur  Butcher. 
That  at  a  meeting  of  the  ratepayers  of  that  portion  of 
the  hamlet  of  Cokshill,  in  the  county  of  Herts,  which  is 
in  the  parish  of  Amersham,  held  pursuant  to  notice  in 
the  usual  manner  given  at  least  seven  days  prior  to 
the  19th  October  inst.,  on  which  day  the  same  was 
holden:  It  was  resolved,  'That  it  is  inexpedient  to 
provide  a  separate  ground  for  the  hamlet  of  Cokshill, 
but  that  a  burial  ground  be  provided  for  that  portion  of 
the  hamlet  of  Coleshill  which  is  in  the  parish  oiAmersham, 
in  the  county  of  Hertford,  jointly  with  that  portion  of 
the  parish  of  Amersham  which  is  in  the  county  of  Bucks! 
And  that  it  was  also  resolved,  '  That  this  meeting  be 
adjourned  to  the  vestry  room  of  the  parish  church  of 
Amersham,  on  Friday  next,  the  23d  inst.,  at  10  o'clock 
in  the  forenoon,  for  the  purpose  of  appointing  a  Burial 
Board  for  that  portion  of  the  hamlet  of  Coleshill,  in  the 
parish  of  Amersham,  in  the  county  of  Hertford,  jointly 
with  that  portion  of  the  parish  of  Amersham,  in  the 
county  of  Bucks  J 

"Moved  by  Mr.  Goddard,  seconded  by  Mr.  T.  H. 
Marten,  *  That  the  Burial  Board  consist  of  nine  members.' 
And  certain  persons  having  been  nominated,  and  some 
of  the  same  having  been  declared,  on  a  show  of  hands 
then  and  there  in  fact  taken,  to  have  been  elected,  a  poll 
was  demanded  and  granted,  and  it  was  resolved  that  the 
said  meeting  should  be  adjourned  to  The  Croum  Inn,  in 
Amersham,  on  the  28th  October  aforesaid,  at  10  o'clock 
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in  the  forendon,  for  the  purpoae  of  taking  aach  poll ;  and 
that  such  poll  should  be  then  commenced  and  continued 
until  4  o'clock  in  the  afternoon  of  the  same  day,  when 
the  same  fihould  be  adjourned  to  the  29th  October 
aforesaid^  at  10  o'clock  in  the  forenoon,  and  continued 
open  until  4  o'clock  in  the  afternoon  of  the  same  day, 
when  such  poll  should  finally  dose^  and  stand  further 
adjourned  to  Saturday,  the  31st  October  aforesaid,  for 
the  declaration  of  such  poll  in  the  said  yestry  room." 

No  formal  notice  was  given  to  the  overseers  of  CckddU 
to  attend  the  poll  with  their  book ;  but  the  rate  books 
of  CokshiU  were  produced  by  a  person  who  had  been 
employed  by  Mr.  C  Grove,  one  of  the  oyerseers  of 
CokshiU,  to  collect  the  rates  for  him,  and  who  had  the 
said  rate  books  for  that  and  not  for  any  other  purpose. 
Before  the  poll  was  taken,  Mr.  C  Grave  had  died,  and 
the  said  books  were  produced  at  the  said  poll  without 
any  express  authority  firom  the  surviving  oyerseer. 

The  aggregate  amount  at  which  those  of  the  rate- 
payers of  ColeshiU  who  polled  was  assessed  was  between 
ime^third  and  one-half  of  the  entire  assessment  of  Cckt- 
hill;  and  among  those  who  polled  were  two  rerident 
ratepayers  of  ColeshiU,  and  two  others  who  were  actually 
residing  in  ColeshUl,  but  not  then  rated,  claimed  to  be 
rated,  and  were  so  rated  and  polled.  Among  them  was 
one  of  the  defendants,  who  had  taken  a  hxm,  at  CateshUl 
from  the  29th  September  preceding,  and  who  first  went 
into  personal  residence  thereon  on  the  day  on  which  he 
polled.  All  the  votes  given  by  these  were  given  to 
candidates  who  were  elected.  The  other  ratepayers  of 
ColeshUl  who  polled  did  not  reside  therein. 

The  adjourned  meeting  was  also  accordingly  held  cm 
the  31st  October  aforesaid,  when,  in  the  vestry  room  at 
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Amersham,  the  Rev.  John  T.  Drake^  the  rector  and 
chairman  of  the  meeting,  reported^  as  the  fact  was,  that 
the  majority  of  votes  at  the  said  poll  was  in  favour  of 
the  Rev.  J.  T.  Drake,  T.  T.  Drake,  Esq.,  and  seven 
others,  and  he  thereupon  declared  these  persons  to  be 
duly  elected  the  Burial  Board  for  that  portion  of  the 
parish  of  Amersham,  in  the  county  of  Bucks,  jointly 
with  that  portion  of  the  hamlet  of  Cokshill,  in  the 
county  of  Herts,  which  is  in  the  parish  of  Amersham. 
The  nine  members,  so  as  aforesaid  elected  on  the  said 
Burial  Board,  were  all  resident  ratepayers  of  the  parish 
of  Amersham  proper ;  and  four  of  them  were  ratepayers 
of,  but  not  residents  in  Cokshill,  and  they  still  are  mem- 
bers of  the  said  Board  with  the  exception  of  one  who 
has  since  died. 

The  seal  of  this  Board  has  the  following  inscrip- 
tion : 

^'  The  Burial  Board  for  the  parish  of  Amersham  in 
the  counties  of  Buckingham  and  Hertford" 

The  first  meeting  of  this  Burial  Board  was  held 
on  the  6th  November,  1857,  when  it  was  resolved, 
amongst  other  things,  that  two  separate  and  distinct 
burial  grounds  should  be  provided,  to  be  used  as  conse- 
crated and  unconsecrated  burial  grounds,  subject  to  the 
approval  of  the  Secretary  of  State ;  and  also  that  a  piece 
of  ground,  about  one  acre  and  a  half  in  quantity,  forming 
a  portion  of  the  lower  end  of  Tenter  Field,  part  of  the 
glebe  landof  the  parish,  should  be  provided  asa  consecrated 
ground;  and  that  a  piece  of  ground,  of  about  three 
quarters  of  an  acre,  and  part  of  Arbour  Field  and  the 
adjoining  meadow,  and  the  property  of  Thomas  Tyrwhitt 
Drake,  Esq.,  should  be  provided  as  the  unconsecrated 
burial  ground. 
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On  the  24th  of  November,  1857,  Sir  G.  Grey,  being 
then  one  of  her  Majesty's  principal  Secretaries  of  State, 
signified  his  approval  that  two  separate  and  distinct 
grounds  should  be  provided  as  aforesaid. 

A  meeting  was  held  on  the  9th  June,  1858,  in  the 
vestry  room  aforesaid,  in  pursuance  of  the  following 
notice ;  copies  of  which  were  posted  on  the  doors  of  the 
church  and  chapels  in  the  usual  manner : — 

"  Parish  of  Amersham,  in  the  counties  of  Buchi  and 
Herts. 

''We,  the  churchwardens  of  the  parish  of  Amersham, 
in  the  counties  of  Bucks  and  Herts,  do  hereby  convene 
a  meeting  of  the  vestry  of  the  said  parish  to  be  held 
at  the  vestry  room  of  the  church  of  the  said  parish 
on  Wednesday,  the  9th  June  next,  at  10  o'clock  in 
the  forenoon,  under  the  provisions  of  the  15  &  16  Vkt. 
c.  85.,  16  &  17  Vict.  c.  134.,  18  &  19  Vict  c.  128.  and 
20  &  21  Vict.  c.  81.,  relating  to  the  burial  of  the  dead 
in  England  beycnd  the  metropolis,  for  the  purpose  of 
approving  the  amount  of  salary  to  be  paid  by  the  Burial 
Board  of  the  said  parish  to  the  derk  appointed  by  the 
said  Burial  Board.  And  also  the  amount  to  be  allowed 
to  such  clerk  for  the  use  of  an  office  for  holding  the 
meetings  and  transacting  the  business  of  the  said  Burial 
Board.  And  also  for  the  purpose  of  appointing  two 
persons  to  be  auditors  of  the  accounts  of  the  said  Burial 
Board,  and  appoint  the  time  in  each  year  at  which  such 
accounts  shall  be  audited.  And  also  for  the  purpose  of 
authorizing  the  amount  to  be  expended  by  such  Burial 
Board  in  providing  and  laying  out  the  burial  grounds 
for  the  said  parish  under  the  provisions  of  the  said  Acts. 
And  also  for  the  purpose  of  approving  the  appropriation 
by  the  said  Burial  Board  of  the  two  pieces  of  land  pn>- 
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posed  to  be  taken  by  the  said  Board  under  the  provisions        1862. 
ol  the  said  Acts^  for  the  purpose  of  forming  a  conse-    The  Qussn 
crated  and  an  unconsecrated  burial  ground  for  such    oreroeersof 
parish.     Dated  the  29th  ilfay,  1858.  Colmhiu. 

**  A.  Butcher,    1  Churchwardens  of  the  parish 
'*  Wm.  fFeller,  >  ot  Amersham.'' 

At  this  meeting  it  was  resolved :  "  That  this  vestry 
do  authorize  the  expenditure  by  the  Amersham  Burial 
Board  of  a  sum  of  money  not  exceeding  1600/.  for  the 
expenses  incurred  or  to  be  incurred  by  such  Board  in 
providing  and  laying  out  a  consecrated  and  unconse- 
crated burial  ground  for  the  parish  of  Amersham  in  the 
counties  of  Bucks  and  HertsJ*  This  was  afterwards  ap- 
proved of  by  the  Commissioners  of  Her  Majesty^s  Trea- 
sury. And  the  meeting  approved  of  the  appropriation  of 
two  pieces  of  land  proposed  to  be  given^  and  which  were 
afterwards  in  fact  given  by  deed  of  conveyance  to  the 
said  Burial  Board  by  Thomas  Tyrwhitt  Drake,  Esq.,  for 
the  purpose  of  making  a  consecrated  and  an  unconse- 
crated burial  ground^  being  the  two  pieces  of  land  before 
mentioned. 

On  the  9th  July,  1858^  a  meeting  was  held  in  the 
vestry  room  aforesaid^  in  pursuance  of  the  following 
notice ;  copies  of  which  were  posted  on  the  church  and 
chapels  aforesaid : — 

'^  Parish  ot  Amersham,  in  the  counties  of  Bucks  and 
Herts. 

"We,  the  undersigned^  the  churchwardens  of  the 
parish  of  Amersham,  in  the  counties  of  Bucks  and  Herts, 
do  hereby  give  you  notice  that  a  vestry  meeting  of 
the  said  parish  will  be  held  at  the  vestry  room  of  the 
church  of  the  parish  on  Friday,  the  9th  July  inst, 
at  10  o'clock  in  the  forenoon^  under  the  provisions 
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of  the  15  &  16  Vict.  e.  85.,  16  &  17  VkL  c  134, 
20  &  21  Vict  c.  81.,  and  the  several  other  Acts  now  in 
force  relating  to  the  horial  of  the  dead  in  England 
beyond  the  metropolis,  for  the  purpose  of  sanctioning 
the  borrowing  by  the  Burial  Board  for  the  said  parish  of 
the  sum  of  money  required  for  providing  and  laying  out 
the  new  burial  grounds  for  the  said  parish,  under  the 
said  Acts,  and  charging  the  future  poor  rates  of  the  said 
parish  by  the  said  Burial  Board,  with  the  payment  of 
such  money  and  the  interest  thereon ;  and  also  for  the 
purpose  of  fixing  the  time  at  which  one-third  of  the 
Burial  Board  of  the  said  parish  shall  go  out  of  office 
yearly.     Dated  the  2d  July,  1858. 

^^A.  Butclier,    ^Churchwardens  of  the  parish 
«  fVm.  WelUr,  j  oiAmertham:' 

At  that  meeting  it  was  resolved  **  That  the  meeting 
sanctions  the  borrowing  by  the  Burial  Board  of  the  parish 
of  Amersham,  in  the  counties  of  Bucks  and  JSertSy  of 
the  sum  of  16001.,  the  sum  of  money  required  for  pro- 
viding and  laying  out  the  new  burial  grounds  for  the 
said  parish,  and  the  charging  the  future  poor  rates  of  the 
said  parish  by  the  said  Burial  Board  with  the  payment 
of  such  money  and  the  interest  thereon.'' 

The  two  meetings  last  named  were  attended  hj 
ratepayers  of  Amersham  proper  and  by  ratepayers  of 
Coleshill,  but  no  ratepayer  who  was  resident  in  ColesM 
attended. 

Afterwards  the  Burial  Board,  with  the  approval  of 
the  Ck)mmissioners  of  her  Majesty's  Treasury,  borrowed 
the  sum  of  1600/.,  the  same  being  then  required  for 
the  purposes  aforesaid.  And  by  deed,  bearing  date  the 
5th  October^  1858,  the  Board  chained  the  poor  rates 
of  the  parish  of  Amersham,  in  the  counties  of  Bucking- 
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ham  and  Hertford^  with  the  payment  of  the  said  sum        1862. 
and  interest  thereon  at  the  rate  of  4A  lOt.  per  cent,  per    The  Quimr 
annum.    (A  copy  of  the  deed  formed  part  of  the  case.)     Q^ereeera  of 

Before  and  at  the  time  of  the  making  the  certificate 
or  order  hereinafter  mentioned,  the  sum  of  152/.  was 
required  by  the  Burial  Board  for  repaying  expenses 
incurred  by  them  in  the  execution  of  the  said  Acts: 
that  is  to  say,  the  payment  of  72/.,  being  one  year's 
interest  on  the  money  so  borrowed  as  aforesaid,  and 
the  sum  of  80/.  being  a  sum  exceeding  one  fiftieth 
part  of  the  principal  sum  so  borrowed,  which  the 
Burial  Board  thought  proper  to  set  aside  once  in  the 
year  for  the  purpose  of  providing  a  sinJdng  fund  for 
paying  off  the  principal  money  so  borrowed.  And  before 
and  at  the  said  time  the  value  of  the  property  as  rated 
to  the  relief  of  the  poor  in  that  part  of  the  parish  of 
Amersham  which  is  in  the  county  of  Buchinffham  by 
the  then  last  effective  rate  for  the  relief  of  the  poor  was 
8965/.  14a.  Sd.,  and  the  value  of  the  property  as  rated 
to  the  relief  of  the  poor  in  the  hamlet  of  ColeshiU,  being 
that  part  of  the  parish  of  Amersham  which  is  in  the 
county  of  Hertford,  was  1758/.  6s.  9d. 

By  a  certificate  or  order  given  under  the  hands 
of  three  members  of  the  Burial  Board  made  at  a 
meeting,  held  at  the  office  of  the  derk  of  the  Burial 
Board  at  Amersham  on  the  18th  October,  1859,  and 
addresed  to  Mr.  Thomas  Ives  and  Mr.  Henry  George, 
overseers  of  the  hamlet  of  ColeshiU,  being  that  part  of 
the  parish  of  Amersham  which  is  in  the  county  of 
Hertford,  the  said  Thomas  Ives  and  Henry  George,  then 
and  still  being  the  overseers  of  the  said  hamlet  and 
the  officers  authorized  to  make  and  levy  rates  for  the 
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relief  of  the  poor  there^  were  ordered  and  directed  U 
pay  to  Messrs.  Butcher  tf  Co.,  of  Chesham,  bankers,  oi 
behalf  of  the  Burial  Board  of  the  parish  of  Amersham 
in  the  counties  of  Bucks  and  Herts,  on  the  15th  Na 
vember,  1859,  the  sum  of  241.  15s.  Id.  from  the  pooi 
rates  of  the  said  hamlet,  being  that  part  of  the  parial 
of  Amersham  which  is  in  the  county  of  Hertford,  for  de 
fraying  the  expenses  of  the  said  Burial  Board  according 
to  the  provisions  in  that  behalf  made  in  the  Act 
16  &  17  Vict.  c.  134.  and  17  &  18  Vict.  c.  87.,  and  U 
take  the  receipt  of  the  said  Messrs.  Butcher  if  Co 
indorsed  thereon  for  the  said  sum  of  24/.  15s.  Id,  the 
same  being  the  sum  chargeable  on  the  rates  for  the 
relief  of  the  poor  of  the  said  hamlet  on  the  apportioning 
the  said  sum  of  152/.  between  the  said  hamlet  and  the 
said  other  part  of  the  parish  of  Amersham  in  proportion 
to  the  value  of  the  property  in  such  places  as  rated  to 
the  relief  of  the  poor. 

The  old  church  yard  and  burial  grounds  directed  to 
be  closed  by  the  order  in  council,  were  closed  on  the  Iti 
January,  1860,  since  which  day  there  have  been  fifty-two 
burials  in  the  new  cemeteries :  eleven  out  of  the  fifty-two 
were  of  inhabitants  of  ColeshiU,  and  the  fees  charged  io 
respect  of  those  eleven  were  the  fees  payable  by  parish- 
ioners. Except  these  cemeteries  and  a  part  of  the  lowei 
meeting  houses  burial  ground  not  included  in  the  order 
in  council,  there  is  not  any  burial  ground  either  in 
Amersham  proper  or  ColeshiU. 

The  order  or  certificate  was  duly  served,  and  obe- 
dience to  it  duly  demanded  and  reftised.  (The  writ 
and  the  pleadings  are  to  be  considered  part  of  the 
case.) 
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The  prosecutors'  contend  that  all  the  proceedings 
towards  the  formation  of  the  Burial  Boards  and  subse- 
quently by  or  on  behalf  of  the  Burial  Board,  are 
valid  and  sufficient  in  the  law  to  constitute  the  said 
Board  the  Burial  Board  for  the  parish  of  Amersham, 
that  is  to  say»  for  the  two  places  jointly;  and  to  im- 
pose on  the  hamlet  of  Coleshill  the  duty  of  contribu- 
ting towards  the  payments  of  the  said  sum  of  1600/. 
and  interest  thereon,  and  on  the  defendants  the  duty 
of  paying  the  said  sum  of  24L  155.  Id.,  as  by  the  said 
certificate  directed,  and  therefore  they  are  entitled  to 
retain  the  verdict. 

The  defendants  contend  that  the  said  proceedings 
were  not,  nor  were  any  or  either  of  them,  valid  or  eflTec- 
tual  in  law  for  the  purposes  aforesaid  or  either  of  them, 
and  that  therefore  the  verdict  should  be  set  aside,  and 
a  verdict  entered  for  the  defendants. 

The  question  for  the  opinion  of  the  Court  is.  Whether 
the  prosecutors  are  entitled  to  retain  the  verdict 

The  deed  of  charge  was  as  follows  : — 

''Know  all  men  by  thxsb  presents.  Whereas 
the  Burial  Board  for  the  parish  of  Amersham  in  the 
counties  of  Buchingham  and  Hertford,  duly  appointed 
and  authorized  under  and  by  virtue  of  the  powers  and 
provisions  of  the  several  Acts  15  &  16  Vict  c.  85., 
the  16  &  17  Vict  c.  134,  the  18  &  19  Vict  c.  128. 
and  the  20  &  21  Vict  c.  81.,  some  or  one  of  them, 
have,  with  the  sanction  of  the  vestry  of  the  said 
parish,  and  with  the  approval  of  the  Commissioners  of 
her  Majesty's  Treasury,  (testified  by  the  signatures  of 
two  of  the  said  Commissioners  hereunto  affixed)  bor- 
rowed from  the  persons  hereinafter  mentioned  the  sum 
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The  questions  raised  turned  on  the  construction  of 
the  Burial  Acts,  the  following  sections  of  which  were 
referred  to. 

15  &  16  Fict  c.  85.,  ''  An  Act  to  amend  the  laws 
relating  to  the  burial  of  the  dead  in  the  metropoUs," 
After  providing,  by  sect  10,  that  the  vestry  of  any 
parish  in  the  metropolis  may  resolve  that  a  bmial 
ground  shall  be  provided  for  the  parish ;  and,  by  sect.  11, 
that  in  case  they  shall  agree  for  that  purpose,  they  shaU 
appoint  a  Burial  Board : 

Sect  19  enacts,  ^'  The  expenses  incurred  or  to  be  in- 
curred by  the  Burial  Board  of  any  parish  in  carrying 
this  Act  into  execution  shall  be  chai^eable  upon  and 
paid  out  of  the  rates  for  the  relief  of  the  poor  of  such 
parish;  the  expenses  to  be  so  incurred  for  or  on  acooimt 
of  any  parish  in  providing  and  lajring  out  a  burial 
ground  under  this  Act  and  building  the  necSsaiy  chapel 
or  chapels  thereon  not  to  exceed  such  sum  as  the  vestry 
shall  authorize  to  be  expended  for  such  purpose ;  and  the 
overseer  or  other  officers  authorized  to  make  and  levy 
rates  for  the  relief  of  the  poor  in  any  parish  shall,  upon 
receipt  of  a  certificate  under  the  hands  of  such  number 
of  members  of  the  Burial  Board  as  are  authorized  to 
exercise  the  powers  of  the  Board  of  the  sums  required 
from  time  to  time  for  defraying  any  such  expenses  as 
aforesaid,  pay  such  sums  out  of  the  rates  for  the  relief  of 
the  poor  as  the  Board  shall  direct.^' 

Sect.  20.  '^  Provided  always,  that  it  shall  be  lawful  for 
the  Board,  with  the  sanction  of  the  vestry  and  the  ap- 
proval of  the  Commissioners  of  her  Majesty's  Treasury, 
to  borrow  any  money  required  for  providing  and  laying 
out  any  burial  ground  under  this  Act,  and  building  a 
chapel  or  chapels  thereon,  or  any  of  such  purposes,  and 
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to  cliarge  the  future  poor  rates  of  the  parish  with  the        1862. 
payment  of  such  money  and  interest  thereon ;  provided    The  Quben 
that  there  shall  be  paid  in  every  year,  in  addition  to  the    Ovorseers  of 
interest  of  the  money  borrowed  and  unpaid,  not  less  than     Coleshilu 
one-twentieth  of  the  principal  sum  borrowed,  until  the 
whole  is  discharged/' 

Sect.  23.  "  The  vestries  of  any  parishes  which  shall 
have  respectively  resolved  to  provide  burial  grounds 
under  this  Act  may  concur  in  providing  one  burial 
ground  for  the  common  use  of  such  parishes,  in  such 
manner,  not  inconsistent  with  the  provisions  of  this  Act, 
as  they  shall  mutually  agree,  and  may  agree  as  to  the 
proportions  in  which  the  expenses  of  such  burial  ground 
shall  be  borne  by  such  parishes,  and  the  proportion  for 
each  of  such  parishes  of  such  expenses  shall  be  charge- 
able upon  and  paid  out  of  the  moneys  to  be  raised  for 
the  relief  of  the  poor  of  the  same  tespective  parishes 
accordingly ;  and,  according  and  subject  to  the  terms 
which  shall  have  been  so  agreed  on,  the  Burial  Boards 
appointed  for  such  parishes  respectively  shall,  for  the 
piupose  of  providing  and  managing  such  one  burial 
ground,  and  taking  and  holding  land  for  the  same,  act 
as  one  joint  Burial  Board  for  all  such  parishes,  and  may 
have  a  joint  office,  derk,  and  officers,  and  all  the  provi- 
sions of  this  Act  shall  apply  to  such  joint  Burial  Board 
accordingly;  and.  the  accounts  and  vouchers  of  such 
Board  shall  be  examined  and*  reported  on  by  the  auditors 
of  each  of  such  parishes ;  and  the  surplus  money  at  the 
disposal  as  aforesaid  of  such  Board  shall  be  paid  to  the 
overseers  of  such  parishes  respectively  in  the  same  pro- 
portions as  those  in  which  such  parishes  shall  be  liable 
to  such  expenses." 

Sect  24.  "  For  the  more  easy  execution  of  the  purposes 
VOL.  II.  8  k  b.  &  s. 
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of  this  Act  the  Burial  Board  of  every  parish  appointed 
under  it  shall  be  a  body  corporate^  by  the  name  of '  The 
Burial  Board  for  the  parish  of  in  the  county 

of  ' ;  and  where  the  Burial  Boards  of  two  or 

more  parishes  act  as  and  form  one  joint  Burial  Board  for 
all  such  parishes  for  the  purposes  aforesaid^  such  joint 
Board  shall  for  such  purposes  only  be  a  body  corporate 
by  the  name  of  '  The  Burial  Board  for  the  parishes  of 
and  in  the  county  of  .' " 

By  the  interpretation  clause^  sect  52,  '' '  parish'  shall 
mean  every  place  having  separate  overseers  of  the  poor, 
and  separately  maintaining  its  own  poor.'' 

16  &  17  Vict  c.  134.  8.  7.  extends  certain  provisioDs 
in  15  &  16  Vict.  c.  85.,  and,  among  them,  those  from 
sect.  10  to  42  (both  inclusive),  to  parishes  &c.  not  in  the 
metropolis. 

17  &  18  Vict  c.  87.  makes  further  provision  for  the 
burial  of  the  dead  beyond  the  limits  of  the  metropolis. 

18  &  19  VicL  c.  128.  entitled  ''  An  Act  further  to 
amend  the  laws  concerning  the  biuial  of  the  dead  in 
England,"  after  reciting  the  three  previous  Acts,  enacts: 

Sect.  10.  "  If  the  ratepayers  assembled  at  any  vestry 
duly  convened  under  the  provisions  of  this  Act  shall,  in 
pursuance  of  public  notice  duly  given  in  that  behalf, 
resolve  unanimously  that  any  new  burial  ground  to  be 
provided  for  their  parish,  under  the  provisions  of  this  Act, 
shall  be  held  and  used  it  like  manner  and  subject  to 
the  same  laws  and  r^ulations  in  all  respects  as  the 
existing  bursal  ground  or  churchyard  of  the  said  parish, 
the  land  for  such  new  burial  ground  may  be  conveyed 
and  settled  in  accordance  with  such  resolution,  anythiDg 
in  this  or  the  said  recited  Acts  notwithstanding,  and 
in  such  case  it  shall  not  be  necessary  to  set  apart  to 
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remain  unconsecrated  any  portion  of  the  land  so  con-  1862. 
veyed  and  settled  :  Provided  always,  that  if  at  any  The  Quebk 
time  within  ten  years  thereafter  the  vestry,  duly  con-  overseem  of 
vened  under  the  provisions  of  this  Act  in  pursuance  of  CoLBaHiLL. 
public  notice  duly  given  in  that  behalf,  should  deter- 
mine that  an  unconsecrated  burial  ground  should  be 
also  provided  for  such  parish,  all  the  powers  and  provi- 
sions of  the  said  recited.  Acts  and  this  Act  may  be  put 
in  force  and  shall  be  applicable  for  providing  such  un- 
consecrated burial  ground  separately,  in  like  manner  as 
they  might  have  been  put  in  force  and  been  applicable 
for  providing  an  ordinary  burial  ground  for  such  parish/' 
Sect.  11.  "  Where  a  parish  or  place  has  been  united 
with  any  other  parish  or  place,  parishes  or  places, 
for  all  or  any  ecclesiastical  purposes,  or  where  two  or 
more  parishes  or  places  have  heretofore  had  a  church  or 
a  burial  ground  for  their  joint  use,  or  where  the  inhabit- 
ants of  several  parishes  or  places  have  been  accustomed 
to  meet  in  one  vestry  for  purposes  common  to  such 
several  parishes  or  places,  it  shall  be  lawful  for  the 
vestry  or  any  meeting  in  the  nature  of  a  vestry  of  such 
several  parishes  or  places  in  any  of  the  cases  aforesaid, 
and  whether  any  one  or  more  of  such  parishes  or  places 
do  or  do  not  separately  maintain  its  own  poor,  to  appoint 
a  Burial  Boai*d,  and  from  time  to  time  to  supply  vacan- 
cies therein,  and  to  exercise  the  same  powers  of  autho- 
rization, approval,  and  sanction  in  relation  to  such  Burial 
Board,  and  such  other  powers  as  imder  the  said  Acts 
and  this  Act  are  vested  in  the  vestry  of  a  parish  or 
place  separately  maintaining  its  own  poor;  and  the 
Burial  Board  so  appointed  shall  have  all  th^  powers  for 
providing  a  burial  ground  for  the  common  use  of  such 
several  parishes  or  places,  and  for  fiunlitating  interments 
8  K  2 
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1862.        ftnd  otherwise^  as  if  such  several  parishes  or  places  had 
The  Queen    ^*®®^  *  parish  separately  maintaining  its  own  poor ;  and 
Overseeps  of  *^®  expences  of  the  Burial  Board  appointed  under  tins 
CoLBBHiLL.    provision  shall  be  borne  by  the  several  parishes  or  places 
for  which  such  Board  is  appointed^  and  shall  be  appor- 
tioned among  them  by  such  Burial  Board  in  proportion 
to  the  value  of  the  property  in  such  several  parishes  or 
places  as  rated  to  the  relief  of  the  poor;  and  the  sums 
required  by  the  Burial  Board  in  respect  of  the  portion 
of  such  expences  to  be  borne  by  any  such  parish  or 
place  shall  be  paid  out  of  the  rates  for  the  relief  of  the 
poor  in  such  parish  or  place^  in  like  manner  as  if  such 
Burial  Board  had  been  appointed  for  such  parish  or 
place  alone.'' 

Sect  12.  ^^  The  vestry  or  meeting  in  the  nature  of  a 
vestry  of  any  parish^  township^  or  other  district  not 
separately  maintaining  its  own  poor^  which  has  hereto- 
fore had  a  separate  burial  ground,  may  appoint  a  Burial 
Board,  and  from  time  to  time  supply  vacancies  therein, 
and  may  exercise  the  same  powers  of  authorization, 
approval,  and  sanction  in  relation  to  such  Burial  Board, 
and  such  other  powers  as  under  the  said  Acts  and  ttus 
Act  are  vested  in  the  vestry  of  a  parish  separately  main- 
taining its  own  poor ;  and  the  Burial  Board  so  appointed 
shall  have  all  the  powers  for  providing  a  burial  ground 
and  otherwise  as  if  such  parish,  township,  or  other  dis- 
trict had  been  a  parish  separately  maintaining  its  own 
poor.'' 

By  sect.  21  the  previous  Acts  of  15  &  16  Vict.,  16  k  17 
Vict,  and  17  &  18  Vict,  and  this  Act ''  shall  be  read  and 
construed  together  as  one  Act." 

20  &  21  Fict.  c.  81.  ''An  Act  to  amend  the  Burial 
Acts." 
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Sect.  1.  ''All  acts  authorized  to  be  done  by  any 
Burial  Boards  with  the  approval^  sanction,  or  authority 
of  the  vestry  or  vestries  of  the  parish  or  parishes  for 
which  such  Board  is  constituted,  may,  where  a  joint 
Burial  Board  is  constituted  for  more  than  two  parishes, 
be  done  with  the  approval,  sanction,  or  authority  (as 
the  case  may  require)  of  the  vestries  of  the  majority  of 
such  parishes/' 

Cur.  adv.  vult 


1862. 


The  QuEBH 

V. 

Overseers  of 

COLESUILL. 


The  judgment  of  the  Court  was  now  delivered  by 


CaoMPTON  J.  In  this  case,  which  was  argued  in  the 
course  of  the  last  Term  before  the  Lord  Chief  Justice,  my 
brother  Mbllob  and  myself,  two  points  were  made  for 
the  defendants.  The  first  was  that  the  Burial  Board  for 
the  parish  as  to  ecclesiastical  purposes  was  ill  constituted; 
and  secondly,  that  the  mode  of  taxation  adopted  was 
wrong. 

It  was  said  on  the  first  head  that  the  hamlet  of  Coks- 
lull  was  a  place  maintaining  its  own  poor,  and  therefore, 
by  the  interpretation  clause  of  the  15  &  16  Fict  c.  85., 
was  a  parish  within  that  Act  for  the  purpose  of  having 
a  Burial  Board  of  its  own.  No  doubt  it  was  by  the 
provisions  of  that  Act  in  the  same  situation  as  a  parish, 
but  we  think  that  the  real  question  was  whether  the 
case  did  not  fall  within  the  11th  section  of  the  18  &  19 
Vict  c.  12&,  a  statute  passed  to  amend,  and  which  is 
to  be  read  as  part  of,  the  former  Acts. 

The  object  of  the  provision  in  the  amending  statute 
was  to  enable  a  parish  consisting  of  different  parts  united 
together  for  ecclesiastical  objects  to  constitute  a  district 
for  the  purpose  of  appointing  a  Burial  Board. 


XXV.  VICTORIA.  863 

It  was  pressed  upon  us  principally  that  the  11th  section        1862. 
of  the  18  &  19  Vict.  c.  128.  must  be  read  with  reference     xhe  Queen 
to  the  23d  section  of  the  15  &  16  Vict.  c.  85. ;  and    q^^J;^^  ^^ 
therefore  that  the  Board  ought  to  have  fixed  one  definite     Colebhill. 
proportion  in  the  contract  for  the  amount  to  which  each 
of  the  two  places  was  to  be  chargeable  in  future^  and 
which  was  never  to  be  changed. 

We  do  not  concur  in  this  view  of  the  enactment. 
The  provisions  in  the  23d  section  of  the  15  &  16  Vict, 
c.  85.  are  applicable  when  the  two  parishes  or  places  main- 
taining their  own  poor^  acting  by  their  two  vestries,  are  to 
consider  whether  they  will  have  a  joint  Burial  Board  or 
not ;  and  they  are  therefore  properly  directed  to  consider 
in  what  manner  not  inconsistent  with  the  Act  the  burial 
ground  shall  be  provided,  and  in  what  proportions  they 
shall  each  be  chargeable,  a  most  important  element  in 
their  consideration  of  the  question  whether  they  shall 
unite  or  not.  They  are  each  to  appoint  a  Burial  Board, 
who  are  to  act  together  as  a  joint  Burial  Board,  and  to 
be  incorporated  by  the  name  of  "  The  Burial  Board  for 
the  parishes  of  ,"  whilst  the  ordinary  Burial 

Board  is  to  be  incorporated  by  the  name  of  "  The  Burial 
Board  for  the  parish  of  ." 

It  seems  to  us  that  the  effect  of  the  11th  section  of  the 
18  &  19  Vict.  c.  128.  is  to  bring  the  case  within  the  class 
of  cases  by  which  a  parish,  as  defined  by  the  15  &  16  Vict, 
c.  85.,  is  to  form  a  district  by  itself;  and  not  within  the 
class  referred  to  in  the  23d  section  of  that  Act,  where 
two  or  more  parishes  are  to  agree.  The  powers  are  to  be 
exercised  by  one  body,  and  not  by  two  bodies  agreeing 
before  the  constitution  of  the  Board  on  what  terms  and 
in  what  proportions  they  shall  unite.  The  11th  section 
of  the  later  Act  expressly  says  that  the  inhabitants  are 
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1862.       to  act  by  the  one  vestry  or  meeting  in  the  nature  of  j 
The  QuEEiT   vestry,  and  are  to  be  in  the  same  situation  as  if  the  dis- 
Oxerseers  of    trict  Constituted  one  parish  separately  maintaining  its 
CoLBSBiLL.     Q^^  po^j, .  jjj  gjpg^ij  ^YiBi  they  are  to  fall  within  the  class 
of  cases  in  which  a  parish,  i.e,,  by  the  definition,  evei; 
place  maintaining  its  own  poor,  is  to  be  a  body  to  con- 
stitute by  one  vestry  one  Burial  Board,  and  not  within 
the  class  contemplated  in  the  23d  section  of  the  15  &  16 
Vict  c.  85.,  by  which  the  two  parishes  are  kept  distinct, 
and  elect  two  separate  Boards,  who  are  to  act  jointly. 

Under  the  28d  section  of  the  15  ft;  16  Vwt.  e.  85., 
the  proportion  was  clearly  to  remain  the  same  as  between 
the  parishes,  but  that  does  not  appear  to  have  been  con- 
templated by  the  11th  section  of  the  later  Act,  which 
gives  directions  as  to  the  apportioning  the  expenses  with 
reference  to  the  rateable  value  of  the  property. 

There  is  not  to  be  one  prq)ortion  fixed  for  ever  accord- 
ing to  the  agreement  of  the  parties,  but  the  expenses  are 
to  be  borne  by  the  several  parishes  or  places,  and  shall 
be  apportioned  among  them  by  the  Board  in  proportion 
to  the  value  of  the  property  in  such  several  parishes  or 
places  as  are  rated  to  the  relief  of  the  poor.  This,  we 
think,  may  well  be  construed  to  mean  that  the  pro- 
portion shall  be  according  to  the  rateable  value  fnm 
time  to  time  when  it  may  become  necessary  to  raise 
the  rates,  and  this  seems  to  us  a  more  natural  con- 
struction than  to  hold  that  the  rateable  value  at  the 
establishment  of  the  Board  is  to  be  binding  for  ever. 
The  proportion  is  to  depend  on  the  value  as  rated  to 
the  relief  of  the  poor,  and  it  can  hardly  mean  that  for 
all  future  time  the  rates  for  the  year  of  the  establishing 
the  Board  are  to  be  referred  ta  It  certainly  seems  a 
much  more  reasonable  provision  that  the  burden  should 
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follow  the  rateable  value  from  time  to  time  as  the  words        1862. 
seem  to  import.    It  appears  to  be  more  just  that  the    xho  Qubkn 
places  should  contribute  as  the  population  varies  and  the    Qyeraecre  of 
rateable  value  falls  and  rises ;  and  this  is  in  eflFect  the     Coleshill. 
same  provision  as  is  made  for  the  common  case  of  one 
parish  by  the  earlier  clauses  of  the  Act. 

The  Act  saying  that  the  Burial  Boards  as  we  think 
from  time  to  time,  are  to  i^portion  the  expenses  to  be 
borne  by  the  two  places  in  proportion  to  the  value  of 
the  property  in  each  as  rated  to  the  relief  of  the  poor^ 
the  mode  adopted  seems  to  us  to  be  rights  as  the  Board 
has  so  apportioned  the  necessary  sum,  and  then  the 
machinery  of  the  earlier  Act  as  to  giving  the  certificate 
and  requiring  the  overseers  to  pay  the  money  seems  to 
apply. 

It  was  said  indeed  by  Mr.  Lush  that  there  were  to  be 
two  modes  of  taxation,  and  that  the  sums  to  meet  the 
expenses  of  providing  or  buying  a  burial  ground  and  of 
paying  the  mortgage  monies,  though  falling  upon  the 
rates,  were  to  be  raised  in  a  different  manner  from  the 
ordinary  expenses  of  maintaining,  &c.  the  burial  ground. 
We  see  however  no  distinct  machinery  given  for  this 
purpose,  and  we  do  not  see  why  all  the  expenses, 
whether  to  meet  the  necessary  expenditure  for  main- 
taining the  burial  ground,  or  for  the  purpose  of  meeting 
the  interest  on  money  borrowed,  should  not  be  raised 
by  one  tax,  a  much  more  convenient  course  than  if  two 
distinct  taxations  were  to  be  necessary  every  year,  the 
one  for  ordinary  and  the  other  for  extraordinary  expen- 
diture, where  both  are  alike  to  be  paid  out  of  the  rates. 

Another  objection  was  made  by  Mr.  Lush,  that  the 
mortgage  deed  was  defective  in  charging  the  sum  bor- 
rowed upon  the  future  rates  of  the  one  part  of  the  parish 
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and  also  upon  the  fdture  rates  of  the  other  part  of  the 
parish.  If  the  view  we  have  taken  be  correct,  that  the 
expenses  are  to  be  defrayed  from  the  rates  of  the  two 
places  in  proportion  to  the  rateable  property  in  each  from 
time  to  time,  this  would  seem  correct ;  as  it  must  be  con- 
strued to  mean,  and  its  legal  effect  would  be,  to  charge 
it  on  the  rates  of  the  parishes  in  the  proportion  to  be 
ascertained  from  time  to  time  according  to  the  rateable 
value  of  the  property  in  each. 

Upon  the  whole,  therefore,  we  are  disposed  to  think 
that  the  constitution  of  the  Board  and  the  mode  of 
taxation  adopted  in  this  case,  carry  out  in  the  way  that 
seems  most  feasible  the  object  of  the  provisions  of  the 
Act;  but  we  cannot  help  observing  that  it  is  impossible 
to  come  to  anything  like  a  decision  which  is  perfSectly 
satisfactory  to  our  own  minds,  amidst  such  confusion 
as  exists  in  the  provisions  of  the  different  Burial 
Acts  which  have  been  referred  to  in  the  course  of  the 
argument. 

For  the  reasons  we  have  given  our  judgment  is  for 
the  Crown. 

Judgment  for  the  Crown. 
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1862. 

MEMORANDUM. 

John  Mellar^  Esq.,  one  of  the  Justices  of  this  Court, 
received  the  honour  of  knighthood,  by  letters  patent 
under  the  Great  Seal. 
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ACTION. 
See  Public  Health  Act,  I. 
On  foreign  judgment. 

1.  In  an  action  on  a  contract  where 
the  question  at  issue  has  no  relation  to 
the  manner  of  performing  the  contract, 
or  to  the  consequences  of  non -perform- 
ance, and  relates  entirely  to  the  effect  of 
the  transaction  at  the  place  where  it  was 
entered  into,  the  liability  of  the  defend- 
ant must  be  determined  bj  the  lex  loci 
contractiis.  Scott  y.  PUkington,  Munroe 
y,  POkingtonj  II. 

2.  Where  an  action  is  brought  on  a 
judgment  obtained  in  a  foreign  Court, 
the  pendency  of  an  appeal  in  the  foreign 
Court  against  that  judgment  is  no  bar 
to  the  action;  although  it  may  afford 
ground  for  the  equitable  interposition  of 
Vie  EfigKsh  Court  in  which  the  action  is 
brought  to  prevent  the  possible  abuse  of 
its  process,  and  on  proper  terms  to  stay 
execution.  Id, 

3.^  Concessum,  that  the  jndj^ent  of  a 
foreign  Court  having  jurisdiction  over 
the  subject-matter  cannot  be  questioned 
here,  on  the  ground  that  the  foreign 
Court  has  mistaken  the  law  of  its  own 
country,  or  has  come,  on  the  eyidence,  to 
an  erroneous  conclusion  as  to  the  facts. 

4.  In  an  action  on  a  judgment  ob- 


tained hj  the  plaintiff  affainst  the  de- 
fendant m  the  Supreme  tk>urt  of  New 
York,  the  defendant  pleaded  that  the 
judgment  was  erroneous  accordins  to 
the  law  of  New  York,  and  was  liable  to 
be  reversed,  and  that  he  was  prosecu- 
ting proceedings  in  appeal,  which  were 
then  pending ;  and  he  set  out  the  record 
of  the  proceedings  in  the  original  suit 
there,  by  which  it  appeared  that  the 
cause  had  been  referred  by  order  of  the 
Court,  not  to  a  private  arbitrator  selected 
by  the  parties,  but  to  an  officer  of  the 
dourt  du-ected  to  ascertain  the  facts,  who 
found  certain  facts,  with  a  certain  con- 
clusion of  law  from  them,  and  judgment 
was  given  accordingly  in  favour  of  the 
plaintiff ;  although  the  same  conclusion 
would  not  have  followed  by  the  JSnglUh 
law  had  the  same  facts  bieen  found  to 
have  occurred  here  :  held,  Uiat  the  plea 
was  no  answer  to  the  action.    Id. 

AGENT. 
See  Lease. 

AGREEMENT. 
See  Master  and  Servant,  L  III. 

ALE  HOUSE  LICENCE. 
See  Licence,  Ale  Haute, 


BAD  CHARACTER. 


BURIAL  ACTS. 
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BAD  CHARACTER. 
See  Prostitutes. 

BANKRUPl'CY. 
See  Scotch  Bankruptcy, 

BASTARDY  ORDER. 

See  Arrent 

BILL  OF  LADING. 
See  Charter  Party. 

BOARD  OF  GUARDIANS. 
See  Clerh  to  Board  of  Ouardiatu. 

BUILDING  SOCIETY. 

Bj  indenture  between  O,  W.  T.j  pro- 
prietor of  shares  in  a  Building  Society, 
and  the  defendants,  trustees  of  the  So- 
ciety, reciting,  among  other  things,  that 
G.  W.  T.  hud,  pursuant  to  the  rules  of 
the  Society,  agreed  to  pay  unto  the  So- 
ciety for  the  term  of  fourteen  years,  the 
quarterly  sum  of  IG/.  3«.  2d.  in  respect 
of  his  shares ;  and  that  for  securing  the 
quarterly  payments  he  had  agreed  to 
execute  the  security  Intended  to  be 
effected  by  that  indenture,  O,  W.  T, 
conveyed  a  house,  of  which  he  was  seised 
in  fee,  to  the  defendants  in  fee.  The 
deed  contained  a  proviso  for  quiet  en- 
joyment  by  O,  W,  T,  if  he  paid  the 
quarterly  sums,  &c.,  and  observed  the 
rules  of  the  Society  and  the  covenants 
in  the  deed ;  but  that  in  case  he  made 
default  the  defendants  might  enter,  and 
lease  or  sell  the  house,  and  out  of  the 
proceeds  retain  the  amount  of  payments 
m  arrear,  &c.,  and  pay  the  surplus,  if 
any,  to  O.  W,  T. :  and  a  clause  by  which 
O,  W.  T,  agreed  to  become  tenant  of 
the  house  to  the  defendants,  their  heirs 
or  assigns,  or  other  the  trustee  or  trus- 
tees for  the  time  being  of  the  Society, 
thenceforth  during  their  will,  at  the  clear 
net  yearly  rent  of  66/.,  payable  on  the 
usual  quarterly  days,  subject  to  the 
powers  of  distress  and  entry  for  non- 
payment thereof,  and  to  all  usual  reme- 
iies  as  in  leases  of  like  property.     O. 
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W,  T,  died,  leaving  payments  in  arrear; 
the  defendants  distrained  upon  the 
goods  in  the  house,  which  was  in 
the  occupation  of  his  widow,  who 
subsequently  took  out  administration. 
Qutere,  whether  the  deed  created  the 
relation  of  landlord  and  tenant  between 
the  parties  ?  But  assuming  that  it  did, 
held  that,  the  tenancy  under  the  mort- 
gage being  at  most  only  a  tenancy  at 
will*,  the  distress  was  not  made  during 
the  possession  of  the  tenant  from  whom 
the  rent  became  due  within  the  proviso 
in  sect.  7  of  stat.  8  Ann,  c.  4.,  and  there- 
fore was  not  justified  under  sect.  6  of 
that  Act.     Turner  v,  Barnes^  435. 

BURIAL  ACTS. 

I.  By  Stat.  15  &  16  Vict,  c,  85.  ss,  10, 
1 1 ,  extended  to  the  whole  of  England  by 
Stat.  16  &  17  Vict,  c,  134.,  the  vestry  of 
any  parish,  having  resolved  that  a  burial 
ground  shall  be  provided  for  the  parish, 
shall  appoint  a  Burial  Board.  By  sect. 
52  '*  *  rarish*  shall  mean  every  place 
having  separate  overseers  of  the  poor, 
and  separately  maintaining  its  own  poor." 
Mandamus  to  the  overseers  of  the  parish 
of  W,,  reciting  that  a  Burial  Board  had 
been  appointed  for  that  parish,  com- 
manded them  to  pay  out  of  the  poor 
rates  of  the  parish  the  expences  incurred 
by  that  Board.  Return :  that,  in  1840, 
before  the  constitution  of  the  Burial 
Board  for  the  parish  of  IF.,  that  parish 
had  been,  under  stat.  58  O.  3.  c,  45., 
divided  into  three  separate  parishes  for 
all  ecclesiastical  purposes ;  but  did  not 
shew  that  either  of  the  new  parishes  had 
appointed  a  Burial  Board  under  stat. 
20  &  21  Vict,  c,  81.  *.  5.  Held  no 
answer.  The  Queen  v.  Overseers  of 
Wakot,  555, 

n.  Stat.  20  &  21  Vict.  c.  81.  s.  6. 
enacts  that  the  vestry  of  any  parish,  new 
parish,  township,  or  other  district  not 
separately  maintaining  its  own  poor,  and 
which  has  no  separate  burial  ground, 
may  appoint  a  Burial  Board ;  and  such 
vestry,  and  the  Burial  Board  appointed 
by  it,  shall  exercise  and  have  all  the 
powers  which  they  might  have  exercised 
and  had  if  such  parish,  new  parish,  town- 
ship or  district  had  had  a  separate  barial 
ground  before  stat.  18  &  19  Vict,  e.  79.; 
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CARRIER. 

See  Gunpowder,    Railway  Company, 

CHARTER  PARTY. 

Declaration  stated  that,  by  charter 
party  between  (he  plaintiffs  (owners  of 
the  ship  P.)  and  that  the  defendant  (a  | 
merchant  at  Liverpool)^  it  was  agreed 
that  the  ship  should  receive  on  board  ' 
from  the  defendant  a  cargo,  and  should 
proceed  to  C,  &c.,  and  there  deliver  it 
agreeably  to  bills  of  lading  ;  that  the  de- 
fendant should  deliver  the  cargo  along- 
side, and  receive  it  at  the  port  of  dis- 
charge :  that  he  should  pay  a  lump  sum 
for  the  hire  of  the  vessel,  &c. ;  and  that . 
the  master  should  sign  bills  of  lading. 
It  then  alleged  that  the  defendant  put  \ 
up  the  ship  as  a  general  ship ;  that  goods 
were  shipped  by  nim,  and  eight  bills  of 
lading  were  made  out  by  the  shippers 
and  signed  by  the  captain  ;  that  it  was 
usual  at  Liverpool  for  the  shippers  of 
goods  by  vessels  to  make  out  for  tiie  cap- 
tain a  correct  copy  of  each  bill  of  lading ;  ' 
that  the  shippers  made  out  copies  of  the  | 
eight  bills  of  lading  and  delivered  them 
to  the  defendant  lor  the  captain ;  that  I 
the  defendant  kept  the  captain's  copies,  ' 
and  the  plaintifi's  had  no  copies,  nor  was  l 
it  in  their  power  to  obtain  copies  except  ' 
from  the  defendant ;  that  it  was  neces-  , 
sary,  as  the  defendant  well  knew,  for  the 
purposes  of  the  voyage,  and  to  secure 
the  goods  from  being  con6seated  abroad, 
and  to  enable  the  plaintiffs  to  deliver 
them  to  the  consignees,  that  a  consular 
manifest  should  be  made  out  in  which  an 
accurate  account  and  description  of  the 
goods  included  in  the  eight  bills  of  lading 
should  be  given ;  and  that  it  was  neces- 
sary, as  the  defendant  well  knew,  for  the 
purpose  of  making  out  a  complete  and 
accurate  consular  manifest,  that  the  per- 
son employed  to  make  it  out  should  have 
all  the  bills  of  lading  or  copies  thereof: 
that  it  was  the  duty  of  the  defendant  as 
charterer,  and  under  the  charter  party, 
upon  request  of  the  owners  of  the  ves- 
sel, to   hand  over  the  captain's  copies 
of  the  bills  of  lading  for  the  purpose  of 
enabling  a  complete  and  accurate  con- 
sular manifest  to  be  made  out ;  and  that 
the  defendant  was  required  by  the  plain- 
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tiffs  to  hand  over  the  copies  to  X.,  their 
agent  at  Liverpool:  but  the  defendant 
negligently,  improperly,  and  carelessly 
only  handed  over  to  K,  copies  of  six  out 
of  the  eight  bills  of  lading  as  and  for  the 
whole  of  the  bills  of  lading  relating  to 
the  goods;  whereby  and  by  reason  of 
such  negligence,  improper  conduct  and 
carelessness,  an  incomplete  and  inaccu- 
rate consular  manifest  was  made  out. 
Special  damage  was  averred.  Held  by 
the  Court  of  Queen's  Bench,  and  aflBirmed 
by  the  Exchequer  Chamber,  that  the 
declaration  was  bad  for  not  shewing  that 
either  by  express  contract  or  mercantile 
usage  or  from  circumstances,  there  was 
a  duty  on  the  defendant  to  hand  over  the 
copies  of  the  bills  of  lading  to  the  plain- 
tiffs.   DuUon  v.  PowleSy  174. 

CHURCH  BUILDING  ACTS. 

I.  Sect.  70  of  Stat.  58  O,  8.  c.  45., 
which  authorizes  rates  for  the  "  repairs" 
of  district  churches,  includes  rates  ''to 
be  raised  within  the  district,  in  like 
manner  as  in  case  of  repairs  of  churches 
by  parishes,"  for  the  expences  necessary 
for  the  due  performance  of  the  offices  of 
the  church,  as  well  as  for  the  repairs  of 
the  fabric.  The  Queen  v.  Coruietorial 
Court  of  London^  339. 

IL  The  parish  of  L.  was  divided  into 
three  ecclesiastical  districts,  under  sect. 
21  of  Stat.  5d  G.  3.  c.  45.,  and  subject 
to  the  provisions  of  that  and  the  other 
Church  Building  Acts  ;  and  one  of  such 
districts  was  assigned  to  a  church  called 
the  church  of  St.  By  built  under  the 
provisions  of  those  Acts  at  iS.,  and  was 
called  the  district  parish  of  St,  B,^  S, 
A  rate  was  made  in  form  ''  for  and  to- 
wards the  repairs  of  the  district  parish 
church  of  St,  B.,  5.,"  but  in  fact  for 
other  necessary  expences  also,  such  as 
lighting  and  washing,  and  stationery  for 
registers,  &c.  Upon  a  rule  for  a  prohi- 
bition, held,  that  the  expences  for  which 
the  rate  was  made  were  legal.    Id, 

CHURCH  RATE. 
See  BidCy  Church, 

CHURCHWARDEN. 
I.  An  outgoing  churchwarden,  whoso 
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COMMISSIONERS,  &c. 

lent,  money  paid,  iDterest,  and  on  ac- 
counts sUted.  Plea,  that  the  defendant 
was  resident  in  the  Colony  of  Victoria^ 
and  that  the  debts  were  contracted 
within  the  Colony  of  Victoria,  and 
subject  to  the  laws  thereof;  and  that 
the  defendant  was  discharged  from  the 
debts  by  the  insolvent  law  of  the  Colony. 
Replication.  1.  That  when  the  debts 
were  contracted  the  plaintiff  was  resi- 
dent at  L,  in  Englana,  and  that  at  the 
time  of  the  commencement  of  the  suit 
the  defendant  was  resident  in  England. 
2.  That  under  and  by  virtue  of  the  con- 
tracts by  which  the  debts  became  pay- 
able, they  ought  to  have  been  paid  to  the 
plaintiff  in  England,  Held  that  the  re- 
plications shewed  no  answer ; — because 
the  first  admitted  that  the  debts  sued  on 
were  contracted  within  the  Colony  of 
Victoria ;  and  the  second  did  not  shew 
that  they  were  payable  in  England^  and 
not  elsewhere.  Cfar diner  v.  Houghton, 
743. 

COMMISSIONERS  OF  SEWERS. 

Stat.  3  &  4  TF.  4.  e,  22.  s.  13.,  reciting 
that  doubts  had  arisen  whether  a  pre- 
sentment of  a  jury  was  not  necessary  on 
each  and  every  occasion  to  repair  works 
within  the  jurisdiction  of  Commissioners 
of  Sewers,  enacts  that  whenever  under 
any  commission  a  jury  shall  have  pre- 
sented that  any  person  is  liable  to  repair 
any  defence,  wall,  &c.  in  respect  of  any 
lands,  &c.,  it  shall  not  afterwards,  during 
the  continuance  of  such  commission,  be 
necessary  to  inquire  by  jury  and  obtain 
a  presentment  upon  any  subsequent 
wants  of  reparation  of  the  same  defences, 
walls,  &c.,  but  such  person  so  presented, 
and  the  owners  and  occupiers  for  the 
time  being  of  such  lands,  &c.,  shall  be 
liable  from  time  to  time  to  repair  such 
defences,  walls,  &c.  according  to  such 
presentment ;  and  it  shall  be  lawful  for 
the  Commissioners  to  order  the  same  to 
be  repaired  by  such  person  from  time  to 
time  during  the  continuance  of  such 
commission  accordingly.  Under  a  com- 
mission issued  in  1850,  a  jury  in  1851 
1>resented  that  S,  A,,  being  owner  of 
ands  in  C,  Marshes,  was  liable  to  repair 
a  certain  sea  wall.  By  an  order  made  in 
1860  under  the  same  Commission,  upon 
the  evidence  of  the  marsh  bailiff,  that  the 
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defendant  was  owner  of  the  C  Marshes^ 
and  upon  the  depositions  of  the  marsh 
bailiff,  and  the  expenditor  and  an  in- 
different person,  it  was  ordered  that  the 
defendant  do  repair  the  sea  wall  on  C 
Marshes.  Upon  certiorari,  held  that  the 
order  was  bad,  on  the  ground  that  the 
above  enactment  did  not  authorize  the 
Commissioners  to  make  the  order  without 
a  presentment  of  ownership  by  a  jury; 
and  semble,  per  Cockburn  C.  J.  and 
Crompton  J.,  also  on  the  ground  that  the 
fact  of  want  of  repair  of  the  sea  wall  had 
not  been  ascertained  according  to  laMf* 
The  Queen  v.  Warton,  719. 

COMPANY. 

See  Building  Society.     BaUway  Clanse* 
Consolidation  Act.  Railway  Company. 

COMPETENCY  OF  WITNESS. 
See  Evidence. 

CONDITION. 
Breach  of.    See  Devise. 
Unreasonable.  See  Railway  Company,  I. 

CONSTABLE,  POLICE. 
See  Arreit. 

CONSTRUCTIVE  TOTAL  LOSS. 
See  Marine  Insurance,  II.,  III. 

CONSULAR  MANIFEST. 
See  Charter  Party. 

CONTINUANCE  IN  OFFICE. 
See  Churchwarden. 

CORONER. 

See  Slander. 

CORPORATE  OFFICE. 
See  CUrh  of  the  Peace.   Costs,  V.  VI. 


COUNTY  COURT. 
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lost  by  the  perils  insured  against,  the 
damages  on  the  portion  recovered  ex- 
ceeding SI,  per  cent,  on  the  value  of  the 
policy.  HeM  that  the  plea  might  be 
taken  distributivelj,  and  that  the  verdict 
should  accordingly  be  entered  for  the 
defendant  as  to  all  the  claim  except  so 
far  as  related  to  the  loss  of  the  portion 
of  the  cable  on  which  the  plaintiff  suc- 
ceeded.   Paterson  v.  Harris,  814. 

COUNTY  COURT. 
See  Costs,  IV. 


COURT. 

I.    Insolvent    Debtors.      See    Arrest, 
Privilege  from, 

IL  County.    See  Costs,  IV. 


CREDIT,  MUTUAL. 
See  Mutual  Credit. 

CRIMINAL  CASES. 

Recognizances     in.       See    Statute    of 
Frauds,  I. 

DAMAGES. 
See  Death  hy  Negligence, 

DEATH  BY  NEGLIGENCE. 

I.  An  action  on  9  &  10  Vict  c.  93.  is 
maintainable  in  cases  where  none  could 
have  been  maintained  by  the  deceased  if 
he  had  survived  the  effects  of  the  injury  : 
as  the  condition  in  the  statute  that  the 
action  could  have  been  maintained  by 
the  deceased  if  death  had  not  ensued, 
has  reference  not  to  the  nature  of  the 
loss  or  injury  sustained,  but  to  the  cir- 
cumstances under  which  the  bodily  injury 
arose,  and  the  nature  of  the  wrongful 
act,  neglect,  or  default  complained  of. 
Ptftn,  administratrix,  v.  Chreat  Northern 
Railway  Company,  759, 

II.  Concessum,  that  in  such  an  action, 
the  damages  must  be  based  on  pecuniary 
loss  alone.    Id. 


in.  The  extinction  of  a  reasonable 
expectation  of  pecuniary  advantage  from 
the  continuance  of  the  life  of  the  de- 
ceased, is  a  sufficient  damage  to  maintain 
such  an  action.    Id, 

IV.  Where  the  party  killed  was  pos- 
sessed of  personalty  to  the  amount  of 
about  3400/.,  and  was  tenant  for  life  of 
an  estate  in  land,  worth  nearly  4000/.  a 
year,  with  remainder  to  his  eldest  son  in 
tail,  and  by  settlement  a  jointure  of 
1000/.  a  year  was  settled  on  his  wife,  and 
20,000/.  secured  to  the  younger  children 
on  his  death,  and  the  deceased  died  in- 
testate; held,  that  the  widow  and  younger 
children  had  a  sufficient  expectation  of 
pecuniary  interest  from  the  continuance 
of  his  life  to  render  its  loss  the  ground 
of  an  action.    Id, 

V.  In  that  case,  the  jury  having  given 
13,000/.  damages,  i.e.,  1000/.  for  the 
widow  and  1500/.  for  each  of  the  younger 
children :  held,  that  this  was  excessive, 
and  that  the  damages  for  each  of  the 
children  ought  to  t^  reduced  to  1000/. 
Id. 

DEED. 
Mortgage.   See  Building  Society. 
Title.     See  Detinue. 


DEPARTURE. 
See  Pleading,  I. 

DETINUE. 

Declaration  in  detinue  for  title  deeds. 
Plea,  that  the  deeds  were  entrusted  to 
and  deposited  with  the  defendant  by 
one  O.,  deceased;  that  the  plaintiff 
claimed  the  right  to  the  possession  of 
them  as  devisee  under  the  will'  of  O. ; 
that  the  detention  was  a  loss  of  them  by 
the  defendant  before  the  death  of  O., 
and  that  the  defendant  never  had  pos- 
session of  them  since  the  death  or  G. 
On  demurrer  to  this  plea:  Held  by 
Wightman  J.  that  the  plea  was  bad,  as 
it  did  not  allege  that  the  deeds  were 
destroyed ;  and,  therefore,  assuming  that 
they  were  still  existing,  and  as  the  pro- 
perty in  them  was  rested  by  the  devise 


FOREIGN  JUDGMENT. 

defendant,  that  it  was  admissible  evidence 
against  him  that  on  a  previous  occasion 
several  of  the  same  prostitutes  assembled 
and  met  together  at  his  house.  Parker^ 
appellant,  Oreen,  respondent,  299. 

FOREIGN  JUDGMENT. 

I.  Where  an  action  is  brought  on  a 
judgment  obtained  in  a  foreign  Courr, 
the  pendency  of  an  appeal  in  the  foreign 
Court  against  that  judgment  is  no  bar 
to  the  action;  although  it  may  afforrj 
ground  for  the  equitable  interposition  of 
the  English  Court  in  which  the  action  i^ 
brought  to  prevent  the  possible  abuse  of 
its  process,  and  on  proper  terms  to  stay 
execution.  Scoti  v.  PUkingion.  Munro 
Y.PUhington,  U. 

II.  Concessum,  that  the  judgment  of 
a  foreign  Court  having  jurisdiction  over 
the  subject-matter  cannot  be  questional 
here,  on  the  ground  that  the  foreign 
Court  has  mistaken  the  law  of  its  own 
country,  or  has  come,  on  the  evidence, 
to  an  erroneous  conclusion  as  to  the 
facts.    Id, 

III.  In  an  action  on  a  judgment  ob- 
tained hj  the  plaintiff  against  the  de- 
fendant in  the  Supreme  Court  of  New 
York,  the  defendant  pleaded  that   the 
judgment  was  erroneous  according   to 
the  law  of  New  York,  and  was  liable  to 
be  reversed,  and  that  he  was  prosecuting 
proceedings  in  appeal,  which  were  then 
pending ;  and  he  set  out  the  record  of 
the    proceedings    in    the   original  suit 
there,  by  which   it  appeared   that  the 
cause  had  been  referred  by  order  of  the 
Court,  not  to  a  private  arbitrator  selected 
by  the  parties,  but  to  an  ollicer  of  the 
Court  directed  to  ascertain  the   facts, 
who  found  certain  facts,  with  a  certain 
conclusion  of  law  from  them,  and  judg- 
ment  was  given  accordingly  in  favour  of 
the  plaintitf;  although  the  same  conclu- 
sion would  not  have  followed  by  the 
Engl'uth  law  had   the  same  facts  been 
found  to  have  occurred  here :  held,  that 
the  plea  was  no  answer  to  the  action. 
Id. 


GENERAL  DEMURRER.    879 

GENERAL  DEMURRER. 
See  Pleading,  I. 

GUARDIANS,  BOARD  OF. 
See  Clerk  to  Board  of  Guardians, 

GUNPOWDER,  KEEPING. 

Where  several  packages  of  gunpowder, 
amounting  in  the  whole  to  3001bs.  weight, 
were  sent  by  different  persons  to  a  ware- 
house in  the  metropolis  belonging  to  a 
carrier  and  licensed  carman,  as  a  tem- 
porary halting  place  in  their  transit, 
until  they  should  afterwards  be  for- 
warded by  country  carriers  to  their  seve- 
ral destinations  :  held,  that  this  was  not 
an  unlawful  having  or  keeping*  of  gun- 
powder within  12  G,Z.  c.61.*.  11.  Biggs, 
appellant,  Mitchell,  respondent,  523. 

HAWKERS'  ACT. 

A  person,  who  resided  in  L,,  brought 
a  quantity  of  drapery  goods  from  thence 
to  H,,  which  he  said  were  the  remains 
of  the  stock  of  a  Company,  and  there 
sold  them  without  a  licence  :  Held,  that 
he  was  subject  to  the  duty  imposed  by 
Stat.  50  O,  3.  c,  41.  *.  6.,  as  "a  trading 
person  going  from  town  to  town,"  and 
therefore  was  liable  to  be  convicted 
under  sect.  1 7.  Manson,  appellant,  Hope, 
respondent,  498. 

HIGHWAY. 


FRAUDS,  STATUTE  OF. 
Bee  StatuU  of  Frauds. 


I.  By  sect.  73  of  stat.  5  &  6  TF.  4.  c. 
^0.,  if  anj  matter  or  thing  shall  be  laid 
upon  a  highway  so  as  to  be  a  nuisance, 
and  shall  not  after  notice  given  by  the 
surveyor  &c.,  be  forthwith  removed,  it 
shall  be  lawful  for  the  surveyor  &c.,  by 
urder-of  a  justice,  to  clear  the  highway 
by  removing  the  said  matter  or  thing, 
iind  to  flispose  of  the  same.  Upon  an 
^application  for  an  order  under  the  above 
>'ection  against  a  person  through  whose 
Und  a  road  passed;  held,  that  the  jus- 
tices had  jurisdiction  to  try  whether 
the  locus  in  quo  was  a  highway  or  only 
an  occupation  road.  WiBuans  y.  Adams, 
312. 


HOLIDAYS. 
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shall  be  tried  or  not :  Held,  that  the 
Quarter  Sessions  were  bound  to  make 
an  order  for  the  costs.  The  Queen  v. 
The  Justices  of  the  West  Riding  of  York- 
fAire,  j-c,  811. 


HOLIDAYS. 

The  last  day  for  resealing  a  writ  of 
summons,  so  as  to  save  the  Statute 
of  Limitations,  expired  on  Saturday  the 
28th  December^  within  the  Christmas 
holidays.  A  party  who  attended  at  the 
office  on  that  day  for  the  purpose  found 
it  shut,  and  the  officer  having  refused 
to  reseal  the  writ  on  the  following 
Monday^  the  30tb,  the  Court  refused  to 
order  him  to  do  it  afterwards,  zranc 
pro  tunc.    Evans  v.  Jones^  45. 


INCUMBENT. 
See  Rate^  Poor. 

INFORMATION. 

See  Master  and  Servant^  11. 

Withdrawal  of. 

Two  informations  were  laid  against  a 
party,  one  charging  him  with  the  rescue 
of  a  person  out  of  lawful  custody,  and 
the  other  with  an  assault  on  two  police 
constables ;  but  on  the  party  oeing 
brought  up  before  the  petty  sessions,  the 
first  of  these  informations  was  with- 
drawn: held,  that  this  was  no  valid 
ground  of  objection  to  proceeding  on  the 
second  information.  OaUiard,  appellant, 
Laxton^  respondent,  363. 

INSOLVENT  DEBTORS'  COURT. 
See  Arrest,  Privilege  from. 

INSURANCE. 
See  Marifw  Insurance, 

INTERLOCUTORY  COSTS. 
See  CosU,  II. 

ISSUE. 
Sec  Costs,  VIII. 


JUDGMENT,  FOREIGN. 
See  Foreign  Judgment. 

JURISDICTION  OF  JUSTICES. 

See  Highway.    Rate,  Church,  IIL  IV. 
Pauper  Lunatic. 

JURY  LISTS,  SIGNING. 
See  Churchwarden,  II. 

JUSTICES. 

Jurisdiction  of.    ^^q  Highway,  I,    Rate, 
Church,  III.IY. 

Of  borough.    See  Pauper  Lunatic,  I.  U. 

KEEPING  GUNPOWDER. 
See  Gunpowder. 

LANDLORD  AND  TENANT. 
See  Building  Society. 

LANDS   CLAUSES   CONSOLIDA- 
TION  ACT. 

Declaration  stated  that  the  defendants, 
a  railway  Company,  under  the  powers 
of  their  Act,  took  for  the  purposes  of 
their  railway  a  portion  of  a  highway 
from  L.  to  W.,  and  constructed  the  rail- 
way across  it,  and  a  deviation  road  and 
bridge  over  the  railway,  and  by  the  exe- 
cution of  the  railway  and  works  houses 
of  the  plaintiff  were  mjuriously  affected ; 
and  set  out  proceedings  in  an  arbitra- 
tion under  The  Lands  Clauses  Consoli- 
dation Act,  1845,  by  which  the  umpire 
appointed  by  the  arbitrators  awarded 
compensation  to  the  plaintiff.  Plea, 
setting  out  the  form  of  the  appointment 
of  the  arbitrator  on  the  part  of  the  de- 
fendants, and  the  award,  which  recited 
the  notice  of  the  plaintiff  to  the  defen- 
dants that,  by  the  execution  of  the  rail- 
way and  works,  they  had  injuriously 
affected  certain  houses  of  which  the 
plaintiff  was  lessee,  being  four  houses 
on  the  highway,  and  eisht  other  houses 
which,  at  the  time  uf  Uie  execution  of 
the  works,  were  in  coarse  of  erection 


LICENCE. 


LOCAL  MANAGEMENT,  &c.   883 


LICENCE. 


Alehouse. 


A  Court  of  Quarter  Sessions,  at  an 
annual  licensing  meeting,  refused  to  re- 
new a  licence  to  keep  an  inn,  ale  house, 
and  victualling  house  under  stat.  9  O,  4. 
c.  61.,  on  the  ground  that  the  applicant 
declined  to  take  out  an  excise  licence  for 
the  sale  of  spirits  :  held,  that  this  was  not 
a  sufiicient  legal  ground  for  such  refusal. 
The  Queen  v.  Sylvester,  322. 

Excise.     See  Prostituted, 

Hawker*8.     See  Hawlters'  Act, 

LIEN  OF  ATTORNEY. 
See  CostSy  II. 

LIMITATIONS,  STATUTE  OF. 
See  Statute  of  Limitations. 

LISTS,  JURY,  SIGNING. 
See  Churchwarden, 

LOCAL  ACT. 
See  Rate,  Church,  3. 

LOCAL  GOVERNMENT  ACT. 

The  Newport  Doch  Company,  incor- 
porated under  stat.  5  &  6  Tv .  4.  c.  Ixxv., 
were  the  owners  and  occupiers  of  a  dock 
for  the  reception  of  ships,  with  quays, 
warehouses,  cranes,  weighing  machines 
and  other  works,  and  also  of  railways  or 
trararoads  for  transporting  traffic  to  and 
from  the  dock,  and  communicating  with 
their  warehouses  and  with  other  rail- 
ways. The  railways  or  tramroads  were 
made  under  the  powers  of  their  Act,  and 
were  free  to  the  public  on  payment  of 
certain  tolls.  By  the  Local  Government 
Act,  1858,  21  &  22  Vict,  c,  98.  s,  55., 
the  general  district  rates  shall  be  made 
and  levied  upon  the  occupier  of  all  such 
kinds  of  property  as  are  assessable  to  the 
poor  rate,  subject  to  this,  among  other 
exceptionn,  that  *'the  occupier  of  any 


land  covered  with  water,  or  used  only  as 
a  canal  or  towing  path  for  the  same,  or 
as  a  railway  constructed  under  the  powers 
of  any  Act  of  Parliament  for  public  con- 
veyance," is  to  be  assessed  at  one  fourth 
only  of  the  net  annual  value.     Held, 

1.  That  the  dock  was  "land  covered 
with  water,"  within  the  exception  and 
therefore  rateable  at  one  fourth  only  of 
the  net  annual  value. 

2.  That  the  warehouses  and  other  ad- 
juncts to  the  dock  were  rateable  at  the 
net  annual  value. 

3.  That  the  railways  or  tramroads 
were  constructed  "for  public  convey- 
ance" within  the  exception,  and  therefore 
rateable  at  one  fourth  only  of  the  net  an- 
nual value.  Newport  Doch  Company, 
appellants.  Local  Board  of  Health  of 
Newport,  respondents,  708. 

LOCAL  MANAGEMENT  METRO- 
POLIS ACT. 

See  Highway,  Nuisance  to,  I.,  III. 

LUNATIC. 
See  Pauper  Lunatic, 

MAINTENANCE,  ORDER  OF. 
See  Pauper  Lunatic,  11.,  III. 

MALICE. 
See  Slander. 

MARINE  INSURANCE. 

I.  Where  j^oods  are  insured  by  a 
policy  of  marme  insurance  in  the  ordi- 
nary form,  the  expression  "  warranted 
free  from  particular  average"  is  not  con- 
fined to  losses  arising  from  iniury  to,  or 
deterioration  of,  the  goods  themselves; 
but  is  equivalent  to  a  stipulation  against 
total  loss  and  general  average  only;  and, 
consequently,  includes  expenses  incur* 
red  in  relation  to  the  goods.  The  Great 
Indian  Peninsula  Rmlway  Company  y. 
Saunders,  266. 

n.  A  quantity^  of  iron  rails  was 
shipped  to  oe  carried  to  a  certain  place, 
for  a  sum  to  be  paid  here,  ship  lost  or 
not  lost.    The  shippers  insured  them  by 


MISTAKE  OF  LAW. 


NEGLIGENCE. 
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MISTAKE  OF  LAW. 
See  Law^  Mistake  qf» 

MORTGAGE  DEED. 
See  Building  Society, 

MORTMAIN. 
See  Devise, 

MUNICIPAL  CORPORATION. 
See  Clerk  of  the  Peace, 

MUTUAL  CREDIT. 

The  plaintiff  sued  as  trustee  of  the 
estate  and  effects  of  a  bankrupt  in 
Scotland,  under  a  sequestration  in  that 
country ;  for  money  received  for  the  use 
of  the  plaintiff*  as  trustee  after  the  bank- 
ruptcy, and  for  interest  due  from  the 
defendant  to  the  plaintiff* as  trustee  after 
the  bankruptcy.  The  defendant  pleaded 
that,  before  he  had  notice  of  the  bank- 
ruptcy,  and  before  the  sequestration,  he 
gave  credit  to  the  bankrupt  by  becom- 
ing the  indorsee  and  holder  bon&  fide, 
within  the  meaning  of  the  Scotch  law,  of 
a  bill  of  exchange  drawn  by  M.  Sf  Co, 
upon  the  bankrupt  fur  the  sum,  &c., 
and  accepted  by  the  bankrupt,  which  bill 
became  payable  after  the  bankruptcy, 
and  ^*  which  credit  so  given  was  a  credit 
of  a  nature  likely  to  end  in  a  debt  from 
the  bankrupt  to  the  defendant,  and  the 
amount  of  the  said  acceptance  was,  at 
the  time  of  the  commencement  of  this 
suit,  and  still  is,  due  to  the  defendant, 
and,  together  with  interest  thereon, 
equals  the  plaintifi^s  claim :  and  the 
bankrupt  gave  credit  to  the  defendant 
by  consignmg  goods  to  him  for  sale  for 
the  said  bankrupt,  and  upon  the  terms 
that  the  proceeds  should  be  remitted  and 
paid  to  the  bankrupt  in  Scotland  :  and 
that  the  money  sought  to  be  recovered 
by  the  plaintiff*  is  the  proceeds  of  and 
money  arising  from  the  sale  of  the  said 
goods  under  and  according  to  the  terms 
of  the  said  consignment,  and  which  said 
consignment  was  of  a  nature  likely  to 
end  in  a  debt  from  the  defendant  to 
the  bankrupt :  and  the  defendant  says 


that  he  is  ready  and  willing,  and  hereby 
ofi'ers,to  setoff'^the  amount  so  due  to  him, 
the  defendant,  as  indorsee  and  holder  of 
the  said  bill  of  exchange  as  aforesaid, 
against  the  claim  of  the  plaintiff*  in  re- 
spect of  the  matter  herein  pleaded  to, 
and  that,  by  the  law  of  Scotland^  he  is 
entitled  so  to  do,  and  such  set-off*  forms 
an  answer  to  the  plaintifi**s  claim  :"  held, 
that  the  plea  was  good.  MacFarlane  v. 
Norris,  783. 


NEGLIGENCE. 

In  an  action  by  the  owners  of  a 
ship  against  the  proprietors  of  a  dddk 
and  tidal  basin,  made  under  the  powers 
of  an  Act  of  Parliament,  and  for  the  use 
of  which  they  were  entitled  to  receive 
tolls,  it  appeared  that  the  dock  and  basin 
were  opened  for  public  use  on  the  Sd 
March,  1859.  The  basin  opened  into 
the  river  T.  between  two  piers  distant 
120  feet  apart :  in  constructing  the  basin 
a  bank  was  put  across  it  for  keeping  out 
the  water  during  the  excavation :  when 
the  excavation  was  completed,  the  opera- 
tion of  cutting  through  the  bank  was 
commenced,  and,  at  the  time  of  the  acci- 
dent to  the  plaintiffs*  ship,  a  channel  70 
feet  wide  had  been  cleared  through  the 
bank,  opposite  the  middle  of  the  space 
between  the  piers  at  the  entrance  or  the 
basin :  at  the  time  when  the  dock  was 
opened,  the  70  feet  channel  had  been 
excavated  to  about  3  feet  6  inches  above 
the  bottom  of  the  rest  of  the  basin,  and 
the  dredging  of  the  channel  was  con- 
tinued from  that  time  until  the  plain- 
tiffs* ship  went  out.  The  plaintiffs*  ship, 
which  was  of  674  tons  burthen,  entered 
the  dock  on  the  9th  March^  and,  having 
received  a  cargo,  went  out  on  the  19th 
March,  under  the  charge  of  a  river  pilot, 
and  whilst  proceeding  through  the  basin, 
grounded  on  the  bank.  The  channel 
was  not  marked  by  buoys  or  otherwise. 
The  pilot  who  had  taken  a  larger  ship 
out  on  the  8th  March,  knew  the  state  of 
the  basin.  Held  by  this  Court,  and 
affirmed  by  the  Exchequer  Chamber, 

1.  That  it  was  the  duty  of  the  defend- 
ants to  take  reasonable  care  to  make 
their  dock  and  basin  safe  for  navigation 
before  they  opened  them  to  the  public; 
and  thererore  they  were  liable  for  negli*- 


PAUPER  LUNATIC. 
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Exchequer  Chamber),  that  this  was  not 
a  prior  use  of  the  invention  which  invali- 
dated the  patent.  Harwood  v.  The  Great 
Northern  Railway  Company ^  194. 

PAUPER  LUNATIC. 

I.  A  justice  of  a  borough  not  having  a 
quarter  sessions  has  no  jurisdiction,  under 
sect.  67  of  Stat.  16  &  17  Vict,  c,  97.,  to 
send  a  pauper  lunatic  to  an  asylum  ;  and 
this  by  reason  of  the  meaning  assigned  to 
the  word  "  borough"  by  the  interpreta- 
tion clause,  sect.  lf\2.  Churchwarderu 
of  Fapershamy  appellants.  Guardians  of 
l»le  of  Thanet  Union,  respondents,  275. 

II.  The  jurisdiction  of  justices  under 
sect.  97  of  that  Act  to  adjudge  the  settle- 
ment of  a  pauper  lunatic  and  make  an 
order  for  his  maintenance,  attaches  where 
be  is  de  facto  confined  in  an  asylum ; 
and  their  order  is  not  invalidated  by  the 
fact  that  he  was  sent  there  by  a  justice 
who  had  no  iurisdiction :  (per  Wight- 
man  and  Mellor  JJ. :  Crompton  J.  dis- 
sentiente.)   Id, 

III.  In  1 854,  a  pauper  lunatic  was  sent 
to  an  asylum  at  the  charge  of  the  parish  of 
C.,  in  which  she  had  acquired  the  status 
of  irremovability  :  her  maintenance  was 
charged  to  C,  and  allowed  in  the  half 
yearly  audits  until  Michaelmas,  1860, 
when  the  overseer  of  C  objected  that 
they  ought  to  be  charged  to  the  common 
fund  of  the  Union  to  which  C.  belonged. 
The  auditor  disallowed  the  costs  for  the 
six  months  ending  Michaelmas,  1860, 
against  the  parish,  and  transferred  them 
to  the  common  Union  fund  account,  but 
refused  to  reopen  the  accounts  previously 
audited.  On  motion  to  vary  the  allow- 
ance, brought  up  by  certiorari  under 
Stat.  7  &  8  Vict,  c  101.  *.  35.,  by  credit- 
ing the  parish  of  C.  with  the  sums  paid 
in  previous  years  and  debiting  the  com- 
mon fund  of  the  Union  with  those  sums : 
held,  that  the  auditor  did  right  in  not 
reopening  the  accounts  previously  audit- 
ed. The  Queen  v.  The  Inhabitants  of 
Chiddingstone,294. 

PILOT. 
See  Negligence. 


PLEADING. 

I.  Declaration  stated  that  the  defend- 
ants wrongfully  raised  an  embankment 
near  the  plaintiflTs  house,  and  wrongfully 
continued  the  same,  by  reason  whereof 
large  quantities  of  water  flowed  against 
and  into  the  house :  with  an  averment 
of  special  damage.  Plea,  that  the  era- 
banxment  was  raised  and  continued  by 
the  defendants  under  certain  Acts  of 
Parliament.  Replication :  that,  although 
the  embankment  was  raised  and  con- 
tinued under  the  Acts  of  Parliament^ 
the  flowing  of  the  water  against  and  into 
the  plaintiff^s  house  was  occasioned  by 
the  wrongful  construction  and  negligent 
and  improper  raising  of  the  embankment, 
and  the  want  of  proper  and  suflicient 
drains  to  the  same,  and  the  continuing 
the  embankment  so  wrongfully  con- 
structed and  insufficiently  drained.  On 
demurrer,  held : 

1.  That  a  departure  in  pleading  was 
ground  of  general  demurrer. 

2.  That  the  replication  was  not  a  de- 
parture from  the  declaration ;  by  Cromp^ 
ton  and  Blackburn  J  J.,  Cockbum  C.  J. 
not  assenting.  Brine  v.  The  Great 
Western  Eaiiway  Company,  402. 

11.  A  declaration  for  breach  of  a  cove- 
nant or  contract  for  quiet  enjoyment 
must  allege  an  eviction  by  a  person 
claiming  title  paramount.  HaU  v.  l^he 
City  of  Lonaon  Brewery  Company, 
Limited,  737. 

POLICE  CONSTABLE. 
See  Arrest. 


POOR  LAW  AUDIT. 

In  1 854,  a  pauper  lunatic  was  sent  to 
an  asylum  at  the  charge  of  the  parish  of 
C,  in  which  she  had  acquired  the  status 
of  irremovability :  her  maintenance  was 
charged  to  C,  and  allowed  in  the  half 
yearfy  audits  until  Michaelmas,  1860, 
when  the  overseer  of  C.  objected  that 
they  ought  to  be  charged  to  the  common 
fund  of  the  Union  to  which  C.  belonged. 
The  auditor  disallowed  the  costs  for  the 
six  months  ending  Michaelmas,  1860, 
against  the  parish,  and  transferred  them 
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the  Court  was  empowered  to  draw  in- 
ferences of  fact,  that  the  contractor  was 
entitled  to  sue  the  Board  of  Health  for 
the  work  done  by  him  under  the  con- 
tracts.  Worthii^ton  v.  SudloWj  g-c,  508. 

QUARTER  SESSIONS. 

Appeal  at. 

I.  An  order  for  the  removal  of  a 
pauper  and  his  family  from  the  parish 
of  P.  to  the  parish  of  C.  was  made  on 
the  18th  August^  1860,  and  notice  of 
ohargeability,  accompanied  by  a  copy  of 
the  order  and  a  statement  of  the  grounds 
thereof,  including  the  particulars  of  the 
settlement  relied  on,  were  sent  on  the 
30th  Avgusti  and  a  copy  of  the  deposi- 
tions upon  which  the  order  was  made 
were  delivered  on  the  19th  September. 
On  the  1st  of  October  notice  of  appeal 
to  the  next  Quarter  Sessions  for  the 
county  of  iS'.  was  given.  Those  Sessions 
were  held  for  the  Eastern  division  of 
that  county  on  the  15th  October  at  A,, 
and  for  the  Western  division,  within 
which  the  respondent  parish  was  situ- 
ated, on  the  18th  October  at  B.  The 
appellants  did  not  at  any  time,  on  or 
before  the  day  and  year  last  aforesaid, 
send  or  deliver  to  the  respondents  any 
statement  in  writing  or  otherwise  of  the 
grounds  of  the  appeal.  By  the  custom 
and  practice  of  those  Sessions,  eight 
days  notice  of  appeal  was  required.  The 
appellants  applied  to  the  Sessions  at  B, 
to  receive  and  enter  the  appeal,  and  to 
respite  it  to  the  next  Quarter  Sessions 
as  matter  of  right,  and  without  shewing 
any  reason  for  the  delay  :  held,  that  they 
had  a  right  to  do  so,  as  they  had  not  been 
guilty  of  any  laches  in  giving  their  notice 
of  appeal :  per  Crompton  and  MeUor  J  J., 
dissentiente  Blackburn  J.  The  Queen  v. 
The  Justices  of  Sussex,  664. 

II.  Af^er  notice  and  grounds  of  appeal  \ 
against  a  certificate  of  justices  for  the  j 
diversion  of  a  highway,  the  person  at 
whose  instance  the  certificate  was  given 
gave  notice  that  he  abandoned  further 
proceedings,  and  should  not  apply  to  the 
Quarter  Sessions  for  the  enrolment  of  j 
the  certificate.    The  appeal  was  entered,  j 
and,  being  called  on  and  no  one  appear-  . 
ing,  was  struck  out.    Afterwards  on  the 
same  day  the  appellant  applied  for  costs  ; 
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under  stat.  5  &  6  W.  4.  e.  50.  s.  90.,  by 
which  the  Quarter  Sessions  are  autho* 
rized  and  required  to  award  to  the  party 
giving  or  receiving  notice  of  appeal  such 
costs  and  expences  as  shall  be  incurred 
in  prosecuting  or  resisting  such  appeal, 
whether  the  same  shall  be  tried  or  not : 
Held,  that  the  Quarter  Sessions  were 
bound  to  make  an  order  for  the  costs. 
The  Queen  v.  The  Justices  of  the  West 
Riding  of  Yorkshire,  ^.,  811. 

Costs  at.     See  Appeal  at,  II. 

QUIET  ENJOYMENT. 

I.  In  a  contract  for  the  demise  of 
land,  a  promise  of  auiet  enjoyment 
during  the  term  is  implied  by  law.  Hall 
v.  The  City  of  London  Brewery  Com" 
pany,  Limited,  737. 

II.  A  declaration  for  breach  of  a  cove- 
nant or  contract  for  quiet  enjoyment 
must  allege  an  eviction  by  a  person 
claiming  title  paramount.    Id. 

QUO  WARRANTO. 
See  Costs,  V.  VI. 

RAILWAY  AND  CANAL  TRAFFIC 
ACT. 

Se^JiaUway  Company,  I. 

RAILWAY  COMPANY. 

I.  A  passenger  by  railway  from  L.  to 
W.,  tooK  with  him  two  horses  and  a 
retriever  dog;  the  horses  were  put  into 
a  horse-box,  and  a  servant  of  the  de- 
fendants  proposed  that  the  dog  should 
be  placed  in  the  horse-box,  to  which 
the  plaintiff  assented.  The  dog  was 
fastened  in  the  horse-box  by  means  of  a 
leather  collar  round  its  neck,  and  a  strap 
thereto,  which  passed  through  a  ring 
fixed  to  the  side  of  the  horse-box ;  the 
collar  and  strap  were  furnished  by  the 
plaintiff,  and  were  his  property.  The 
plaintiff^s  agent  signed  a  ticxet,  subject 
to  the  following  conditions :  '*  The 
Company  will  not  be  liable  in  any  case 
for  toss  or  damage  to  any  horse  or 
other  animal  above  the  value  of  40/., 
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went  across  to  the  down  platform,  from 
which  a  train  was  starting,  and  the  su- 
perintendent sent  a  porter  with  a  key 
of  the  office,  and  he  obtained  his  port- 
manteau. He  was  thus  delayed  forty 
minutes,  and  prevented  from  leaving 
London  by  the  other  railway  that  night. 
In  an  action  for  not  re-delivering  the 
portmanteau  within  a  reasonable  time 
the  jury  found  for  the  plaintiff:  Held, 
that  by  the  ticket  the  defendants  were 
bound  to  deliver  up  the  portmanteau  on 
Sunday  as  well  as  on  otner  days,  on  a 
reasonable  request  and  within  a  reason, 
able  time ;  and  that  whether  there  had 
been  an  unreasonable  delay  was  a  ques- 
tion for  the  jury.  StaUordv.  The  Great 
Western  Railway  Company^  419. 


RAILWAYS. 

Clauses  Consolidation  Act. 

Declaration  stated  that  the  defend- 
ants, a  railway  Company,  under  the 
powers  of  their  Act,  took  for  the  pur- 
poses of  their  railway  a  portion  of  a 
highway  from  L.  to  Ir .,  ana  constructed 
the  railway  across  it,  and  a  deviation 
road  and  bridge  over  the  railway,  and 
by  the  execution  of  the  railway  and 
works  houses  of  the  plaintiff  were  inju- 
riously affected ;  and  set  out  proceedings 
in  an  arbitration  under  The  Lands  Clau- 
ses Consolidation  Act,  1845,  by  which 
the  umpire  appointed  by  the  arbitrators 
awarded  compensation  to  the  plaintiff. 
Plea,  setting  out  the  form  of  the  appoint- 
ment of  the  arbitrator  on  the  part  of  the 
defendants,  and  the  award,  which  recited 
the  notice  of  the  plaintiff  to  the  defend- 
ants that,  by  the  execution  of  the  railway 
and  works,  they  had  injuriously  affected 
certain  houses  of  which  the  plaintiff  was 
lessee,  being  four  houses  on  tne  highway, 
and  eight  other  houses  which,  at  the 
.  time  of  the  execution  of  the  works,  were 
in  the  course  of  erection  for  the  purpose 
of  being  used  as  dwelling  houses,  front- 
ing a  new  road  running  at  right  angles 
to  the  highway,  and  found,  that  by  reason 
of  the  obstruction  of  the  highway,  by  the 
construction  of  the  railway  across  the 
same,  the  access  to  the  houses  of  the 
plaintiff  was,  notwithstandinz  the  sub- 
stitution of  the  deviation  road,  rendered 
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less  convenient  for  the  occupiers,  and 
man^  persons  would  be  prevented  from 
passing  the  same,  and  the  houses  had 
thereby  been  rendered  less  suitable  for 
being  used  and  occupied  as  shops,  and 
the  value  of  the  houses  had  been  arcatXj 
diminished.  On  demurrer,  held  by  this 
Court,  and  affirmed  by  the  Exchequer 
Chamber,  that  the  houses  of  the  plaintiff 
were  injuriously  affected  within  The 
Lands  Clauses  Consolidation  Act,  1845, 
8  &  9  Vict.  c.  1 8. 8,  68.,  and  The  Railways 
Clauses  Consolidation  Act,  8  &  9  Vict, 
c.  20.  s,  6.,  and  therefore  the  plaintiff  was 
entitled  to  compeTisation.  Chamberlain 
V.  The  West  End  of  London  and  Crystal 
Pcdace  Railway  Company^  605. 

Rating  of.    See  Local  Oovemment  Act, 


RATE. 


Poor. 


An  incumbent,  owner  of  a  tithe  rent 
charge,  who  voluntarily  endows  a  Dis- 
trict parish  formed,  for  spiritual  pur- 
poses, out  of  part  of  his  own  parish,  by 
Granting  to  the  minister  of  such  new 
district  parish  a  rent  charge  charged 
on  the  tithe  rent  charge,  is  not  entitled 
in  an  assessment  to  uie  poor  rate,  to 
claim  a  deduction  from  the  total  amount 
of  tithe  rent  charge  in  respect  of  the 
portion  which  he  has  thus  granted  away. 
Lawrence^  appellant,  Overseers  of  TolUs- 
hunt  KnightSf  respondents,  533. 

Church. 

I.  Sect.  70  of  Stat.  58  Q.  3.  e.  45., 
which  authorizes  rates  for  the  '*  repairs** 
of  district  churches,  includes  rates  **  to 
be  raised  within  the  district,  in  like 
manner  as  in  case  of  repairs  of  churches 
by  parishes,**  for  the  expences  necessary 
for  the  due  performance  of  the  offices 
of  the  church,  as  well  as  for  the  repairs 
of  the  fabric.  The  Queen  y.  Consistorial 
Court  of  London,  4-c.,  839, 

IL  The  parish  of  L,  was  divided  into 
three  ecclesiastical  districts,  under  sect 
21  of  Stat.  58  O,  3.  c,  45.,  and  subject 
to  the  provisions  of  that  and  the  other 
Church  Building  Acts ;  and  one  of  such 
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W.  4.  c.  76.,  where,  by  the  ordinary 
course  of  post,  they  reached  on  Sunday 
the  hands  of  the  overseers  of  the  parish 
to  whom  the  order  was  directed,  was 
not  void  by  stat.  29  Car,  2.  c,  7.  »,  6. 
The  Queen  v.  The  Inhabitants  of  Leo- 
minster, 391. 

IV.  An  order  for  the  removal  of  a 
pauper  and  his  family  from  the  parish 
of  F.  to  the  parish  of  C.  was  made  on 
the  18th  Auffustj  1860,  and  notice  of 
chargeability,  accompanied  by  a  copy  of 
the  order  and  a  statement  of  the  grounds 
thereof,  including  the  particulars  of  the 
settlement  relied  on,  were  sent  on  the 
30th  August,  and  a  copy  of  the  deposi- 
tions upon  which  the  order  was  made 
were  delivered  on  the  19th  September. 
On  the  1st  of  October  notice  of  appeal 
to  the  next  Quarter  Sessions  for  the 
county  of  S.  was  given.  Those  Sessions 
were  held  for  the  Eastern  division  of 
that  county  on  the  15th  October,  at  A,, 
and  for  the  Western  division,  within 
which  the  respondent  parish  was  situ- 
ated, on  the  18th  October,  at  B.  The 
appellants  did  not,  at  any  time  on  or 
betbre  the  day  and  year  last  aforesaid, 
send  or  deliver  to  the  respondents  any 
statement  in  writing  or  otherwise  of  the 
grounds  of  the  appeal.  By  the  custom 
and  practice  of  those  Sessions,  eisht  days 
notice  of  appeal  was  required.  The 
appellants  applied  to  the  Sessions  at  B. 
to  receive  and  enter  the  appeal,  and  to 
respite  it  to  the  next  Quarter  Sessions 
as  matter  of  right,  and  without  shewing 
any  reason  for  the  delay :  held^  that 
they  had  a  right  to  do  so,  as  they  had 
not  been  guilty  of  any  laches  in  giving 
their  notice  of  appeal :  per  Crompton 
and  Mellor  J  J,,  dissentiente  Blackburn 
J.  The  Queen  v.  The  Justices  of  Sussex, 
664. 

Suspension  of. 

Upon  an  application,  under  stat.  35 
G.  3.  c.  101.  s.  2.,  for  a  warrant  of  dis- 
tress to  levy  the  charges  incurred  by 
the  suspension  of  an  order  of  removal, 
the  justice  cannot  inquire  into  the  merits 
of  the  order  directing  payment,  but  is 
bound  to  enforce  it  by  issuing  his  war- 
rant. And  this  holds  even  where,  by 
reason  of  the  amount  ordered  to  be  paid 


not  exceeding  20/.,  there  is  no  appeal 
against  the  order.  I%e  Queen  v.  Higgin* 
son,  SfC,  471. 

RENT. 
See  Building  Society.    Lease. 
Charge,  Tithe.    See  District  Parish. 

REPAIR. 

See  Commissianers  of  Sewers,     Church 
Rate,  1.  II. 

REPLICATION. 
See  Pleading,  I. 

RESEALING. 
See  Summons,  Writ  of. 

REVOCATION   OF  AUTHORITY. 
See  Authority,  Revocation  of. 

SCOTCH  BANKRUPTCY. 

I.  The  Bankruptcy  (Scotland)  Act, 
1856,  19  &  20  Vict.  c.  79.  s.  47,  enacts 
that  a  warrant  granting  protection  shall 
protect  the  debtor  from  arrest  in  Oreat 
Britain  and  Ireland,  and  Her  Majesty's 
other  dominions,  for  civil  debt  con* 
tracted  previous  to  the  sequestration ; 
but  such  warrant  shall  not  be  of  any 
effect  against  the  execution  of  a  warrant 
of  apprehension  in  meditatione  fugas  or 
ad  factum  prsBstandum,  or  for  any  cri- 
minal act :  Held,  that  the  exception  ex« 
tended  to  like  process  in  England  and 
Ireland  and  other  parts  of  the  Queen*8 
dominions.    Button  v.  HaUey,  748. 

n.  The  defendant  being  about  to 
leave  this  country  for  New  Zealand  was 
arrested  on  a  capias  under  stat.  1  &  2 
Vict.  c.  110.  s.  3.  The  plaintiff  had 
proved  his  debt  in  Scotland ;  and  a  war- 
rant of  protection  had  been  granted  to 
the  defendant  for  a  limited  period,  which 
had  not  elapsed  when  he  was  arrested : 
held,  that  the  defendant  was  not  entitled 
to  be  discharged.    Id. 


SUMMONS,  WRIT  OF. 


SUNDAY. 
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I.  A,^  at  the  reouest  of  B.,  entered 
into  recognizances  for  the  appearance  of 
J?.*s  daughter  at  the  Central  Criminal 
Court,  to  which  she  had  been  committed 
to  take  her  trial,  on  a  charge  of  misde- 
meanor ;  and  J3.,  in  consideration 
thereof,  agreed  to  indemnify  A.  against 
all  liability,  and  from  all  costs,  damages 
and  expences  iu  respect  to  the  same. 
J3.*8  daughter  not  having  appeared  ac- 
cording to  the  recognizances,  they  were 
estreated,  whereby  A,  was  obliged  to 
pay  the  amount,  and  incurred  other  ex- 
pences: held,  that  this  was  a  special 
promise  to  answer  for  the  debt,  default 
or  miscarriages  of  another  person,  within 
the  Statute  of  Frauds,  29  Car.  2.  c.  3. 
s.  4.,  and,  as  such,  could  not  be  sued  on 
without  an  agreement  or  memorandum 
or  note  in  writing.  Cnpps  v.  HartnoUy 
697. 

II.  Q:u(Bre^  whether,  in  order  to  bring 
a  case  within  sect.  4  of  the  Statute  of 
Frauds,  29  Car,  2.  c.  3.,  the  debt  or  de- 
fault must  be  towards  the  promisee  ?  Id, 

Of  Limitations. 

The  last  day  for  resealing  a  writ  of 
summons,  so  as  to  save  the  Statute  of 
Limitations,  expired  on  Saturday  the 
28th  December i  within  the  Christman 
holidays.  A  party  who  attended  at  the 
office  on  that  day  for  the  purpose  found 
it  shut,  and  the  officer  having  refused  to 
reseal  the  writ  on  the  following  Monday <t 
the  30th,  the  Court  refused  to  order 
him  to  do  it  afterwards,  nunc  pro  tunc. 
Evans  v.  Jones,  45, 

Of  Mortmain.     See  Devise, 


SUMMONS,  WRIT  OF. 

The  last  day  for  resealing  a  writ  of 
summons,  so  as  to  save  the  Statute  of 
Limitations,  expired  on  Saturday  the 
28th  December,  within  the  ChristmaM 
holidays.  A  party  who  attended  at  the 
office  on  that  day  for  the  purpose  found 
it  shut,  and  the  officer  having  refused  to 
reseal  the  writ  on  the  followmg  Monday, 
the  30th,  the  Court  refused  to  order  him 
to  do  it  afterwards,  nunc  pro  nunc. 
Evans  v.  Jones,  45. 


SUNDAY. 

See  Removal,  Order  of^  III.    Railway 
Company,  U. 


SUPERINTENDENT  RE- 
GISTRAR. 

L  Under  stat.  6  &  7  TT.  4.  c.  86.  s.  7. 
the  clerk  to  the  board  of  guardians  of  a 
union  created  under  stat.  4  &  5  W,  4, 
c,  76.  has  no  right  to  be  Superintendent 
Registrar  except  in  the  case  of  the  first 
appointment  after  stat.  6  &  7  W,4.c.  86. 
coming  into  operation ;  and  on  any  sub- 
sequent vacancy  the  power  of  appoint- 
ment is  in  the  board  of  guardians.  The 
Queen  v.  Acason,  795. 

II.  W,  A,,  who  was  clerk  to  the  board 
of  guardians  of  a  union,  created  under 
stat.  4  &  5  W.  4.  e,  76.,  and  was  also 
Superintendent  Registrar  appointed  by 
the  Registrar  General,  under  stat.  7 
TT.  4  &  1  Vict.  c.  22.,  died  on  January 
4th,  1861.  On  the  17th  January,  the 
defendant  was  appointed  Superintendent 
Registrar  by  tne  board  of  guardians. 
On  the  14th  February,  the  relator  was 
appointed  clerk  to  the  board  of  guar- 
dians. Upon  information  in  the  nature 
of  quo  warranto.  Held,  that  the  de- 
fendant was  duly  appointed  Superin- 
tendent Registrar.    Id. 


TENANCY  AT  WILL. 
See  Building  Society, 

TICKET. 
See  Railway  Company, 

TIME  FOR  APPEALING. 
See  Quarter  Sessions,  Appeal  at,  I. 

TITHE  RENT  CHARGE. 
See  District  Parish. 

TITLE  DEEDS. 
See  Detinue. 


WEIGHING  MACHINE. 
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WEIGHING  MACHINE. 

Upon  the  conviction  of  a  railway 
Company  under  stat.  5  &  6  TT.  4.  c.  63. 
s.  28.,  for  having  in  their  possession  a 
weighing  machine  which  upon  examina- 
tion thereof,  duly  made  by  the  inspector 
of  weights  and  measures,  was  found  to 
be  incorrect:  held,  that  a  machine 
which,  from  its  construction,  was  liable 
to  variation  from  atmospheric  and  other 
causes,  and  required  to  be  adjusted 
before  it  wfis  used,  was  not  incorrect 
upon  examination,  within  the  meaning 
of  the  statute,  if  examined  by  the  in- 
spector before  it  had  been  adjusted. 
The  London  and  North  Western  Railway 
Company,  appellants,  Richards,  respond- 
ent, 326. 


WILfc,  TENANCY  AT. 
See  Building  Society. 

WITHDRAWAL  OF  INFOR- 
MATION. 

See  Information,  Withdrawal  of. 

WITNESS. 
See  Evidence, 

WRIT  OF  SUMMONS. 
See  Summons,  Writ  of. 


RATKIR  Ajn>  HODGES,  PRIMTBR8,  FETTER  I^NB,  FLEET  8TRF.KT,  E.  C. 
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